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WEDNESDAY, FEBRUARY 27, 1952 


House or RepresenvTartives, 
COMMITTEE ON THE JUDICIARY, 
SupcomMirree No. 4, 
Washington, D. C. 
The subcommittee met at 10:10 a. m. in room 327, Old House Office 
Building, the Honorable Michael A. Feighan, chairman of the sub- 
committee, presiding. 
Subcommittee members present: Representatives Feighan (chair- 
man of the subcommittee), Forrester, Pickett, Boggs, and Hillings. 
Present also were Miss Velma Smedley, assistant chief clerk, and 
Cyril F. Brickfield, committee counsel. 
Mr. FreiaHan. House Joint Resolution 386 is before us for con- 
sideration. 
(The bill is as follows :) 


(H. J. Res. 386, 82d Cong., 2d sess.] 


JOINT RESOLUTION To continue in effect certain statutory provisions for the duration 
of the national emergency proclamed December 16, 1950, and six months thereafter, not- 
withstanding the termination of the existing state of war 


Whereas the existing state of war with Japan is the last declared state of war 
to which the United States is a party and the termination thereof and of the 
national emergencies proclaimed in 1939 and 1941 would render certain statutory 
provisions inoperative ; and 

Whereas some of these statutory provisions are needed to insure the national 
security and the capacity of the United States to support the United Nations 
in its efforts to establish and maintain world peace: Now, therefore, be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding the termination here- 
after of the war with Japan declared December 8, 1941 (55 Stat. 795), and 
of the national emergencies proclaimed by the President on September 8, 1939 
(Proe, 2352, 54 Stat. 2643), and on May 27, 1941 (Proc. 2487, 55 Stat. 1647), and 
notwithstanding any proclamation of peace with respect to such war— 

(a) The following statutory provisions shall remain in full force and effect 
until six months after the termination of the national emergency proclaimed 
by the President on December 16, 1950 (C. F. R., 1950 Supp. to title 3, p. 71), 
or until such earlier date or dates as the Congress by concurrent resolution 
either generally or for a particular statutory provision or the President either 
generally by proclamation or for a particular statutory provison may provide, 
any other terminal date or provision of law with respect thereto to the contrary 
notwithstanding. 

(1) Act of December 17, 1942 (ch. 739, see. 1, 56 Stat. 1053), as amended 
(50 U.S. C. App. 1201). 

(2) Act of May 18, 1953 (ch. 382, sec. 5 (m), 48 Stat. 62; 16 U. S. C. 831d 
(m)). 

(3) Act of March 27, 1942 (ch. 199, sees. 1301-1304, 56 Stat. 185-186: 50 U. 
S. C. App. 648, 643a, 643b, 643c). 

(4) Act of July 7, 1948 (ch. 192, see. 11, 57 Stat. 382; 44 U. S. C. 376). 
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(5) Act of June 22, 1944 (ch. 258, sec. 102, 58 Stat. 285), as amended (38 
U. S. C. 693b). Any detail made hereunder may extend until six months after 
the termination of the national emergency proclaimed by the President on Decem- 
ber 16, 1950, or until such earlier date as the Congress by concurrent resolution 
or the President may provide. 

(6) Act of June 24, 1948 (ch. 625, sec. 4 (d), 62 Stat. 607), as amended (50 
U.S. C. App. 454 (d)). 

(7) Act of July 2, 1940 (ch. 508, sec. 1 (a) and 1 (b), 54 Stat. 712, 713), as 
extended by sections 13 and 16 of the Act of June 5, 1942 (ch. 340, 56 Stat. 317; 
50 U.S. C. App. 773, 776, 1171 (a), 1171 (b)). 

(8) Be of June 5, 1942 (ch. 340; secs. 1, 7, and 11, 56 Stat. 314, 316, 317; 
50 U.S. C. App. 761, 767, 771). 

(9) —— of July 1, 1944 (ch. 373, secs. 212, 213, and 216, 58 Stat. 689-691; 42 
U.S. C. 213, 214, and 217). 

(10) Act of January 2, 1942 (ch. 645, sec. 7), as added by the Act of April 
22, 1943 (ch. 67, sec. 7, 57 Stat. 67; 31 U. 8S. C. 2241). 

(11) Act of June 28, 1944 (ch. 306, sec. 2, 58 Stat. 624), as amended (10 
U.S. C. 1214; 34 U.S. C. 555b). 

(12) Act of March 7, 1942 (ch. 166, secs. 1-12, 14, 15, 56 Stat. 143-147). as 
amended, and as extended by section 4 (e) of the Act of June 24, 1948 (ch. 625, 
62 Stat. 608; 50 U. S. C. App. 1001;-1012, 1014, 1015). 

(13) Act of December 4, 1942 (ch. 674, secs. 2 and 3, 56 Stat. 1089; 10 U.S. ¢ 
904b, 904c). 

(14) Act of October 26, 1942 (ch. 624, 56 Stat. 987: 50 U. S. C. App. 836). 

(15) Act of December 18, 1942 (ch. 765, 56 Stat. 1057; 10 U. S. C. 906 and note, 
907 and note). 

(16) By = of September 16, 1942 (ch. 561, sees. 1-3, 56 Stat. 753), as amended 
(50 U.S. C. 801-308). 

(17) ye of June 25, 1942 (ch. 447, 56 Stat. 890-391; 50 U. S. C. App. 781-785). 

(18) Act of October 14, 1940 (ch. 862, 54 Stat. 1125), as amended, secs. 1, 
202, 301, 401, 402, and 501 (42 U. S. C. 1521, 1582, 1541, 1561, 1562, 1571). In 
view of the continuing existence of acute housing needs occasioned by World War 
II, the emergency declared by the President on September 8, 1939, shall, for the 
purpose of continuing the use of property held under said Act of October 14, 
1940, continue to exist during the continuance of the national emergency pro- 
claimed by the President on December 16, 1950, or until such earlier date as the 
Congress by concurrent resolution or the President may provide. 

(19) The paragraph designated “(2)” which was inserted into the Act of 
March 8, 1909 (ch. 255, 35 Stat. 753), by the Act of April 9, 1948 (ch. 39, 57 
Stat. 60; 34 U. S. C. 533). 

(20) Act of October 25, 1943 (ch. 276, 57 Stat. 575), as amended by section 2 
of the Act of April 9, 1946 (ch. 121, 60 Stat. 87; 88 U. S. C. lla guy 

(21) Act of December 23, 1944 (ch. 716, 58 Stat. 921-922; 50 U. S. C. App. 
1705-1707). 

(22) Act of June 27, 1942 (ch. 453, 56 Stat. 461; 50 U. oa 801, 803). 

(23) Act of December 22, 1942 (ch. 808, 56 Stat. 1071; a U.S. C. 510 note). 

(24) Act of October 17, 1940 (ch. 888, sec. 512, 54 Stat. 1190), as amended (50 
U.S. C. App. 572). 

(25) Act of April 24, 1912 (ch. 90, sees. 1 and 2, 37 Stat. 90, 91), as amended 
(36 U. S. C. 10, 11). 

(26) Act of August 29, 1916 (ch. 417, 39 Stat. 604: 10 U. S. C. 1362 and 49 
U. 8. C. 6 (8)). 

(27) Act of August 29, 1916 (ch. 418, sec. 1, 39 Stat. 645: 10 U.S. C. 1361); and 
the President may exercise his authority thereunder through such officers or 
agencies as he may designate. 

(28) Act of February 4, 1887 (ch. 104, see. 1 (15) ), as amended by Act of Feb- 
ruary 28, 1920 (ch. 91, sec. 402, 41 Stat. 456, 476; 49 U. S.S. 1 (15)). 

(29) Act of February 4, 1887 (ch. 104, sec. 420), as added by Act of May 16, 
1942 (ch. 318, sec. 1, 56 Stat. 284, 298: 49 U. S. C. 1020), insofar as it refers to 
section 1 (15) of said Act of February 4, 1887, as amended. 

(30) Act of June 6, 1941 (ch. 174, 55 Stat. 242-245), as amended (50 U. S.C 
App. 1271-1275). 

(31) Title 18, United States Code, sections 794, 2158, 2154, and 2388. 

(32) Act of May 22, 1918 (ch. 81, 40 Stat. 559), as amended by the Act of 
June 21, 1941 (ch. 210, 55 Stat. 252, 253 ; 22 U.S. C. 223-226b). 

(33) Act of October 31, 1942 (ch. 634, sees. 1 and 2, 56 Stat. 1013; 35 U. S.C. 


89, 90). 
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(34) Act of July 1, 1944 (ch. 373, sec. 211 (ec), 58 Stat. 688), as amended (42 
U. S. ©. 212 (e)). 

(b) The following statutory provisions which are normally operative in time 
of peace shall not become operative upon the termination of the state of war 
with Japan but rather shall continue to be inoperative until six months after 
the termination of the national emergency proclaimed by the President on 
December 16, 1950, or until such earlier date or dates as the Congress hy con- 
current resolution or the President may provide either generally or for a par- 
ticular statutory provision, any other provision of law with respect thereto to 
the contrary notwithstanding: 

(1) Those portion’ of section 37 of the Act of June 3, 1916, (ch. 184, 39 Stat. 
189), as amended (10 U. 8. C. 353), which restrict the appointment of Reserve 
officers in time of peace. 

(2) The second sentence of section 40b of the Act of June 3, 1916, as added 
by section 33 of the Act of June 4, 1920 (ch. 227, 41 Stat. 777), as amended (10 
U. S. C. 386). 

(3) Act of August 4, 1942 (ch. 547, sec. 10, 56 Stat. 738: 34 U.S. C. 850i). 

(4) Act of March 38, 1893 (ch. 212, 27 Stat. 717; 34 U. S. C. 196). 

(5) Act of June 16, 1890 (ch. 426, sec. 4, 26 Stat. 158; 10 U. S. C. 651). 

(6) Joint resolution of November 4, 1939 (ch. 2, sec. 7, 54 Stat. 8; 22 U. S. ©. 
447 (a)—(d)). 

(c) The President is hereby authorized to continue in effect for the duration 
of the national emergency proclaimed by the President on December 16, 195), 
and for six months thereafter all appointments under the provisions of sections 
37 and 38 of the Act of June 3, 1916 (ch. 134, 39 Stat. 189, 190), and section 127a 
of said Act as added by the Act of June 4, 1920 (ch. 227 (41 Stat. 785)), as 
amended (10 U. 8S. C. 858, 32 U. S. C. 19, 10 U. S. C. 518) ; section 515 (e) of the 
Act of August 7, 1947 (ch 512, 61 Stat. 907; 10 U. S. C. 506d (e)); and section 
3 of the Act of August 21, 1941 (ch. 384, 55 Stat. 652), as amended (10 U. S. C. 
591a), which are in effect on the date of the approval of this Act as officers 
and warrant officers of the Army of the United States and as officers and war- 
rant officers of the United States Air Force, including appointments as officers 
and warrant officers in the Organized Reserve Corps, the Air Force Reserve, the 
National Guard of the United States, and the Air National Guard of the United 
States, any other provision of law to the contrary notwithstanding. 

(d) For the purpose of section 1 of the Act of May 29, 1945 (ch. 155, 59 Stat. 
225), as amended (31 U. S. C. 222c), and for the purpose of section 2 of the Act 
of December 28, 1945 (ch. 597, 59 Stat. 662; 31 U. S. C. 222e), the date of the 
termination of a time of war and the establishment of peace shall be the date 
which the President shall prescribe for those purposes, notwithstanding any other 
termination of war or establishment of peace. 

(e) For the purpose of section 1 of the Act of July 3, 1943 (ch. 189, 57 Stat. 
372), as amended (31 U. S. C. 228b), and for the purpose of section 1 of the Act 
of December 28, 1945 (ch. 597, 59 Stat. 662: 31 U. S. C. 228d), the date of the 
termination of a time of war and the establishment of peace shall, with respect 
to accidents or incidents occurring after June 23, 1950, to be the date which the 
President shall prescribe for those purposes, notwithstanding any other termi- 
nation of war or establishment of peace. 

Sec. 2. (a) The performance or occurrence, before six months after the termi- 
nation of the national emergency proclaimed on December 16, 1950, or such 
earlier dates as the Congress by concurrent resolution or the President may pro- 
vide either generally or for a particular statutory provision, of acts or events 
of the kind giving rise to rights, benefits, or disabilities under a statutory provi- 
sion cited in subsection (b) of this section shall, for the purpose of that statutory 
provision, give rise to the same rights, benefits, or disabilities as the performance 
or occurrence of those acts or events during the existing state of war. 

(b) The statutory provisions referred to in subsection (a) of this section are 
the following: 

(1) Act of December 2, 1942 (ch. 668, 56 Stat. 1028-1036), as amended (42 
U.S. C. 1701-1706, 1711-1717). 

(2) Act of July 28, 1945 (ch. 328, sec. 5 (b), 59 Stat. 505: 5 U.S. C. 801). 

(3) Act of October 17, 1942 (ch. 615, sec. 1, 56 Stat. 796; 36 U.S. C. 179). 

(4) Act of August 1, 1947 (ch. 426, secs. 1 and 2, 61 Stat. 710; 36 U. S. ©. 
182a and 182b). 

(5) Act of July 15, 1949 (ch. 338, title V, sec. 507, 638 Stat. 456; 42 U. S. C. 
1477). 

(6) Act of October 14, 1940 (ch. 862, title V, sec. 503), as added by the Act 
of June 23, 1945 (ch. 192, 59 Stat. 260; 42 U.S. C. 1578). 
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(7) Act of September 27, 1944 (ch. 421, sec. 1, 58 Stat. 747), as amended (43 
U. S. C. 279). 

(8) Act of December 21, 1928 (ch. 42, sec. 9, 45 Stat. 1063), as amended (43 
U.S. C. 617h). 

(9) Act of July 22, 1937 (ch. 517, see. 1, 50 Stat. 522), as amended (7 U.S. C. 
1001). 

(10) Act of December 3, 1942 (ch. 670, sec. 2, 56 Stat. 1088; 38 U.S.C. Sd5a). 

(11) Title 28, United States Code, section 2680 (j). 

(c) The ten-year period provided for in section 4 of the Act of September 27, 
1944, cited in paragraph (7) of subsection (b) of this section, is extended to 
two years following the period of the national emergency pfoclaimed on Decem- 
ber 16, 1950, or to such shorter period as the Congress by concurrent resolution 
or the President may provide. 

Sec. 3. Authority now conferred upon the Secretary of the Air Force under 
the statutory provisions cited in this Act is hereby extended to the same extent 
as the authority of the Secretary of the Army thereunder. 

Sec. 4. If any provision of this Act, or the application thereof to any person or 
circumstances, is held invalid, the remaining provisions of this Act, or the appli 
cation of such provision to other persons or circumstances, shall not be affected 
thereby. 

Sec. 5. This Act may be cited as the “Emergency Powers Continuation Act”. 

Mr. FeigHan. The committee will come to order. 

The consideration of House Joint Resolution 386 is before us. We 
will have as a principal witness Mr. Jefferson D. Burrus, Bureau 
of the Budget, who will give us a preliminary statement. Then as 
I understand it we will call up various witnesses to deal with specific 
statutes. 


STATEMENTS OF JEFFERSON D. BURRUS AND FRANKLIN S. POLLAK 
ON BEHALF OF THE BUREAU OF THE BUDGET, AND COL. JULIAN 
G. HEARNE, JR., FOR THE DEPARTMENT OF DEFENSE 


Mr. Frighan. It is our understanding that these witnesses are 
here for the purpose of showing the need for the continuation of these 
emergency powers that are asked for under this resolution. Of course, 
we expect that they will make their presentation with that specific 
aim in mind. 

Mr. Burrus. Thank vou. Mr. Chairman, and members of the com- 
mittee. 

As the chairman stated, Tam with the Bureau of the Budget and 
a member of the committee that put this bill together. I have been 
asked to present the items because, I suppose, in a sense I am a sort 
of host member. It was done under the auspices of the Bureau of 
the Budget and in our offices. 

Mr. Pollak was a full-time member of the committee who worked 
on every phase of the bill. Colonel Hearne has arranged for the 
witnesses to be here and has worked from the beginning on all the 
items that concern the Department of Defense, which is a majority 
of the items in the bill. 

Mr. Bolton-Smith, of the National Security Resources Board, is 
also a member of the committee who helped us with as much time 
as could be allowed from his duties with the NSRB. We have also 
been helped by many members of the Army and Navy and the Air 
Force, and other agencies of the Government. 

There are some 60-odd items involved here. While I worked on 
the bill from the beginning I am certainly not an expert in any sense 
of the word on all the items and 1 want the members who have worked 
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on this bill to feel free to speak up to make any corrections or any 
additions to what I may have to sa 

Everyone will be called on to oo IT think we all know how 
urgent this matter is. For that reason we are going to concentrate 
on “describing the 60 items. I have no prepared statement but I do 
have some notes here that I am going to discuss, only for the reason 
that I think it will save us time. 

The bill, I think, as everyone knows, continues statutory authority 
which will terminate when the state of war is ended. The state of 
war will end when the Japanese Peace Treaty is ratified by the United 
States and by only four other countries. Both the United Kingdom 
and Japan have already ratified it. I understand that four other 
countries can act very nacre because all other countries do not. re- 
quire legislative action. It can be done by registration by their 
Foreign Department, I understand. So for that reason the matter 
is very urgent. 

The purpose of this bill is to keep in full force and effect the laws 
that we consider essential to the national security that are necessary 
for our defense activities and that will enable us to carry out our 
obligations under the United Nations Charter. 

I want to emphasize at the beginning that this bill does not include 
by any means all the laws that will be affected by a termination of 
the state of war. Many laws, that we call war laws, have already 
been terminated or expired. In 1947 Senator Wiley had a list pre- 
pared of all the statutes that were affected by the war, hostilities, 
or emergency. They are contained in Senate Documents 5 and 42 of 
the Eightieth Congress. This list of laws was very carefully pre- 
pared and the Libr: ary of Congress which keeps a current index of 
all laws and indexes those that are affected by the war emergencies, 
cooperated. 

The Department of Justice had a group of lawyers who actually 
read the code to discover all the laws that would be affected by the 
state of war. I think there are in all about 540 of these items. In 
1947 we were ina mood of demobilization and, of course, no hostilities 
were going on in Korea at the time. 

The purpose of gathering these Jaws was to determine how many 
could be repealed, how many we could get along without. In P epic 
Laws 239 and 384 of the Eightieth C ongress the Congress did re peal ; 
considerable number of these laws. 

Our job first started in 1950 when we were considering terminating 
the state of war with Germany and Japan. At that time, we sought 
to discover all the laws that remained on the books that would be 
affected by the termination of the war or emergencies. We took these 
documents, 5 and 42, as a basis, and also canvassed every executive 
agency to find out what laws they needed for their operations. 

There was only one law that was affected by the termination of the 
state of war with Germany and that was the Trading With the Enemy 
Act. and that was taken care of in the resolution which terminated 
the state of war with Germany. 

When the country was preparing to terminate the state of war with 
Japan and the peace treaty was to be signed, we made another study 
in 1951 to see if there were any additional laws that would be affected 
by the termination of the state of war. As a result of that study, 
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which involved another canvass of all the executive agencies, we dis- 
covered a total of about 155 laws that would be affected by a termina- 
tion of the state of war and of the 1939 and 1941 emergencies. 

The reason we included the emergencies was because we felt that the 
emergencies should be terminated when the war was terminated, and 
that it might be terminated as a matter of law in any event. Every 
agency Was given an opportunity to express its views as to what laws 
it felt it needed, and they were urged to eliminate any laws that they 
did not feel were needed. 

As a result we got down to the 60 laws that are in this bill. That 
means a reduction from 1947 from 540 laws down to about 60 laws. 
I thought that would be a background that you would be interested in 
having. 

Mr. FreieHan. May | interrupt? It is my understanding that you 
have or will have compiled a list of all the statutes which will expire 
upon the termination of the war with Japan and Germany, for which 
you are asking no renewal. 

Mr. Burrus. That is right. 

Mr. FergHan. We would like that for purposes of the record. 

Mr. Burrus. I would like to say this: While our attitude was to get 
rid of any laws or authority that was not necessary, our approach was 
not entirely negative. We are in a difficult situation. The cold war 
continues, the Korean hostilities continue, and it was realized if cer- 
tain of those authorities were terminated that we wouldn’t have the 
authority that was needed. For that reason, as I say, our approach 
was not merely negative. We asked the agencies to be certain not to 
overlook any authority that they felt was needed. We wanted to be 
sure that those laws were presented to Congress. 

There is one other point that I think should be made clear. In this 
bill we have only laws that would be affected by the termination of the 
state of war or the 1939 and 1941 emergencies. There may be laws 
that were repealed back in 1947, or there may be laws that have ex- 
pired that we might need today. We have pointed that out to agen- 
cies and have informed them that if any new authority is needed, or 
any old authority needs to be reenacted, that they oul take that re- 
sponsibility and introduce it in Congress as separate legislation. 

It will not be found in this bill. 

Mr. Forrester. Is there any way to find that out, where it might 
be incorporated in this bill? 

Mr. Burrus. We have assumed, I think without much doubt, that 
that would be another job and a much bigger job than this. The im- 
portant question we had to consider was to cover the laws that we felt 
were needed pending action that might be taken by other agencies in 
the way of making specific amendments to laws. 

We put them on record that as any new laws are needed they should 
introduce them as separate legislation. I think as we go along we will 
find that this will move roe enough and if we had matters that we 
considered controversial, as for example whether we needed new au- 
thority or whether we were wise in repealing some old laws, that we 
couldn’t possibly get this bill passed before the peace treaty was 
ratified. 

For that reason we didn’t want to put that in this bill. I think the 
agencies have been watching that problem pretty closely. I think 
that you will find that there are a number of other bills that deal with 
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authorities that are essential to the national defense that are not in 
this bill. 

Mr. Forrester. In other words, we can operate on the idea that we 
would be nowhere near through when we get through with this; is 
that right? 

Mr. Burrus. When you say “we,” I don’t think that is true of this 
particular committee of Congress. 

Mr. Forrester. I mean Congress. 

Mr. Burrus. There are other bills pending. That is another point 
that I want to make clear. The mere fact that another bill was pend- 
ing that might cover the same subject matter as is in this bill did not 
cause us to remove it from this bill. We look upon this bill as a hold- 
ing action. If another bill is passed that covers the same subject that 
is covered in this bill, it can be stricken from this bill. 

If it is passed in this bill first, we feel that a later bill that may 
amend it ina more desirable fashion can specifically repeal this enact- 
ment. We didn’t want to confuse the two things and risk not having 
authority that was needed. 

I also want to make it clear that the 1950 emergency, of course, is 
continuing, and laws that depend upon the existence of a national 
emergency generally or a 1950 emergency will continue in force and 
effect. They are not included in this bill because they will not ex- 
pire. Actually there is only one law that depends upon the 1939 or 
1941 emergency that is contained in our bill, and a witness will de- 
scribe that. It relates to the Lanham Housing Act. 

All the other statutory provisions that depend upon the 1939 or 
1941 emergency will expire with the President's proclamation of the 
termination of those emergencies. 

Another point that I want to make clear is that we have made no 
amendments in the laws that are contained in this bill. We are merely 
continuing them in force. There is one exception, that is 1 (a) (27), 
which is the authority that relates to the operation of the transporta- 
tion systems, and that will be explained by witnesses when we come to 
it. That is the only exception in the bill. 

I think that I can state fairly and accurately that there are no laws 
that were insisted on by any of the agencies that they felt was abso- 
lutely necessary to their operations that are not contained in this bill. 
[ can also say that there are no laws that were strongly objected to 
by the agencies that are included in this bill. 

I think a few of the agencies were lukewarm about several of the 
laws and we have instructed the witnesses to express their opinions 
freely on those points. 

Mr. Hiwires. You don’t mean that a Federal agency would volun- 
tarily give up any power that it now has, do you / 

Mr. Burrus. They have in the course of this project. 

Mr. Hiz1Nes. Do not you think that there is a danger that these 
Federal agencies in question would like to continue to hold on to 
just as much power as they possibly can which they have obtained 
through a national emergency ¢ 

Mr. Burrvs. I don’t want you to get the impression that all the 
committee has done is simply to receive the recommendations of the 
agencies and then pass them on to this committee. We have not only 
obtained the opinion of the particular agency that is concerned with 
the operation but we have also asked other agencies that were in- 
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directly concerned, or whose recommendations we valued or wanted, 
what their opinion was. 

Then of course we have exercised our own judgment and we have 
cross-examined the agencies. As a result of that, about 155 laws that 
would be affected by the termination of the state of war were reduced 
to 60, as I stated. I think the agencies have been pretty tough in 
eliminating laws. 

Mr. Hitxres. Is it true that if some of these powers were not 
continued that the number of Federal employees might be cut down? 

Mr. Burrvs. I have not made any study of that but I presume that 
that is correct. It would take Federal employees to administer some 
of these laws. 

Mr. Huarnés. Because it would cut down on some of the functions 
and necessary administrations. 

Mr. Forrester. That will clearly appear when you get to them. 

Mr. Burrus. Yes, sir, when you get to each law. 

Colonel Hearne has just said that (apparently the Department of 
Defense has made a study of that) “not to an appreciable extent,” 
as far as they are concerned. They are concerned with a vast majority 
of the laws in this bill. 

I would like to offer, for introduction into the record, a copy of 
House Document No. 368, which contains the communication from 
the President and also the letter to the President from the Secretary 
of Defense, the Attorney General, the Chairman of the National 
Security Resources Board and the Director of the Bureau of the 
Budget, which I think sets forth more particularly what I stated very 
generally just now. It also contains the joint resolution and it con- 
tains a paragraph explaining each statutory provision in the hill 
and the reason why we ask that it be included in the bill. 

That just about covers my notes. I would like to say that we do 
have a fairly large number of witnesses here. They are here to 
answer any questions that the committee may desire to ask. In order 
to expedite the presentation we are not taking up the items in the order 
of House Document 368 or the bill, but we have grouped the items 
about the witness, so the witness can testify about the items that he 
is interested in and may leave if the committee cares to release him 
after he has testified. 

Mr. Fricguan. If it meets with the approval of the committee I 
would suggest that as each particular statute is considered that it be 
read, and if it does seem too long, at least the pertinent portions can 
be read. Then for the purpose of the record the statute in its entirety 
can be included in the record. 

Mr. Picxerr. Mr. Burrus has suggested that to expedite the hear- 
ing that we take these matters up by items that the witnesses are 
familiar with, and let one witness who may testify on three or four 
items do that at the time and then be excused. I will have to confess 
that there is considerable confusion in my mind about a lot of this, 
and I think it is going to be compounded by having to carry on in 
my mind what one witness said on three or four items at once. 

I don’t know whether I can follow that as well as I could if we 
took up a single item, disposed of it, and went on to something else. 

Mr. Burrus. That is what we intended to do. 

Mr. Forrester. I understood you to say that you were not going 
to take them up. 


Mow 
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Mr. Burrus. Not in the order of items, but we will finish each item. 
We will not jump from one item to another, In most cases there will 
only be one witness for an item. I would like to add this, in case it is 
not clearly understood: The bill will continue these statutory pro- 
visions in full force and effect for the duration of the 1950 emergency 
that was declared in December 1950, plus a period of 6 months, unless 
it is earlier terminated by concurrent resolution of the Congress or by 
proclamation or the order of the President. 

Mr. HituinGs. In previous testimony here, Mr. Chairman, has there 
been an explanation by the previous witnesses or the present witness 
as to just exactly from the technical point of view what sort of emer- 
gency we are in at the present time? How would we actually deter- 
mine the status of the Korean war as it applies to emergency powers / 

Mr. Friguan. When we met very informally we set up the program 
such as has just been described, whereby witnesses from the various 
departments will appear before this committee for the purpose of 
justifying the necessity for continuing these statutes, of which there 
are 60. 

They are here assembled for the purpose of presenting to this com- 
mittee arguments to back up their request for the continuation of these 
powers. 

Mr. Hitiines. My concern—and I do not want to indulge on the 
committee’s time if it has already been explained because I can read 
the record on it—is over just which different emergency are we now 
involved’ The statements which have been made that the Korean 
war is not really a war and certain powers that come with a war 
therefore do not now apply puzzle me. 

I am afraid that I would have difficulty in following the explana- 
tions. I wonder if the witness would give me his interpretation. 

Mr. Burrus. I would be glad to do that. The only emergency that 
would be involved after the termination of the war is the emergency 
declared by the President on December 16, 1950. The authority of 
these statutes will be continued during that emergency and for a 
period of 6 months unless Congress, by concurrent resolution, sees fit 
to terminate it earlier, or unless the present emergency is terminated 
hy the President earlier, and he can terminate it or Congress cai 
terminate it with respect to any particular law. 

It does not have to be a general termination. The bill is written 
so that that can be done. 

On the question you ask as to whether we may not have authority 
because of hostilities in Korea—with respect to some of these laws. 
that is possible. We didn’t want to take a chance and leave that to 
court interpretation. We thought it ought to be made very clear as 
to what authority did or did not exist. So we have put in the bill all 
the statutory provisions, whether anyone thinks that authority may 
now exist or not because of the hostilities going on in Korea. 

Technically as you know it is not a state of war. I say technicaily. 

Mr. Huurnés. I do not believe you could convince many of the men 
in Korea that it is not a state of war. 

Mr. Burrus. That is right. 

Mr. Hitiinés. From a very broad point of view I would like to ask 
your opinien on this question or this statement: in the case of a con- 
gressional declaration of war, a large number of powers immediately 
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are automatically vested in the Executive by way of emergency 
powers. 

Are those powers in the case of a congressional declaration much 
more wide than would be the case where the Executive merely de- 
clares a state of national emergency ¢ 

Can you understand the point I am trying to make? 

Mr. Burrus. I could not answer the question in general. Do you 
mean in relation to this particular bill ¢ 

Mr. Huxrnes. I was thinking of a general theory. If the Congress 
declares war, automatically a large number of powers are immediately 
vested in the Executive. 

Mr. Burrvs. That is right. 

Mr. Hitaines. If the Executive on the other hand just declares a 
state of national emergency and there has been no declaration of war 
by the Congress, are the same number of powers, broadly speaking, 
vested in the Executive / 

Mr. Burrus. No. There are many more laws dependent on a state 
of war than on a state of emergency. 

Colonel Hearne. I may add to that that most of the authority that 
the President exercises during an emergency which he proclaims 
is based on statutory enactments of the Congress. There are not very 
many statutes which provide that thus and so may be done in the 
event of a congressionally declared emergency. 

Most of the statutes provide that in the event of a national emer- 
gency proclaimed by the President, or they just say “A national 
emergency.” 

Mr. Pickerr. I would like to ask Mr. Burrus a few questions, if I 
may. 

Do I understand now from your statement and this record that the 
only source of authority for the emergency powers that we are dealing 
with in these 60 stems from the existing state of war with Japan? 

Mr. Burrus. That is correct, except for the one law that depends 
on the 1939 emergency, the Lanham Act, I believe. 

Mr. Pickerr. There isn’t anything in our present situation, then, 
except the declaration of an emergency in 1939 that gives rise to the 
power to continue the Lanham Act; is that right? 

Mr. Burrus. I would rather have the witness testify on that. It 
is a rather technical matter. You cannot answer it that clearly. I 
think they feel that it would help them. I do not know whether 
they feel it is absolutely essential or not. 

Mr. Picxerr. Then we will talk to the witness about that. Is the 
existence of this Korean conflict, whether we call it a technical war or 
not, is that the only reason that the President has requested the ex- 
tension of these 60 powers ? 

Mr. Burrus. That and other aspects of the so-called cold war and 
the need for accelerating defense mobilization. I think all three of 
those things enter into it. 

_ Mr. Forrester. That, plus the entire world tension at the present 
time. 

Mr. Burrus. That is right. In other words, if we had a truce in 
Korea we would still need most of these statutory provisions. 

Mr. Pickxetr. Do you think most of them would be needed not- 
withstanding that we might effect an agreement for a cease fire, or 
whatever you call it, in Korea? 
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Mr. Burrus. That is definitely my opinion; yes, sir. 

Mr. Forrester. A man who would think that would stop with a 
truce over there, he would believe in fairies, would he not? 

Mr. Burrvs. I believe so. 

Mr. Picxetr. I understood you to say in substance that none of 
these 60 powers we are dealing with is based upon a proclamation of a 
state of emergency in December 1950. 

Mr. Burrus. That is correct. 

Mr. Picxerr. Does this bill contain all of the laws that all of the 
agencies involved requested to be extended, or did you just cut out 
some of them that they asked for, notwithstanding ¢ 

Mr. Burrus. We did not arbitrarily cut out any. We did discuss 
matters with them and I think we convinced them on a number of 
items that they were not needed, and I think they convinced us several 
items were not needed, that we first thought were essential. It ended 
up as I stated. Generally there is no law that they felt was absolutely 
essential to their operations that is not contained 

Mr. Picxerr. Then your request for these 60 powers contains every 
request that is made by every agency involved ¢ 

Mr. Burrus. I can answer that “yes” if you rule out laws that the 
agencies wanted to have amended. We did not want to put in any 
laws in here that required amendments. We thought that should 
be done by independent legislation so we could keep this as noncon- 
troversial as possible, and confine ourselves to the essential purpose 
of this legislation. 

Mr. Picxerr. The statement in your report appears on page 4. 
The last sentence of the paragraph that starts first on that page reads: 





The bill as it now stands represents agreement among the agencies concern- 
ing the items in it, and every item within its scope which any agency desired 
included is included, with one exception mentioned below. 

Mr. Burrus. That is correct. 

Mr. Picxerr. Then you did include everything they asked for 
after you got through agreeing with them. 

Mr. Burrvs. That is right. 

Mr. Picxerr. Can you tell me how many were requested by the 
other agencies concerned that you talked them out of, as a matter of 
general information ? 

Mr. Burrus. It would just be an opinion. I have not made any 
study of it. [would say roughly a half dozen. What would you say ? 

Mr. Potiak. I think that is about right. 

Mr. Burrus. Does that jibe with you? 

Colonel Hearne. Yes. There were four of five in Defense. 

Mr. Picxerr. Then if they asked for 66 or 67 to be continued, you 
talked them out of a half dozen or so. 

Mr. Burrvs. That is right. 

Mr. Picxerr. Then in effect these 60 are what they asked for. Of 
course, whether the committee and the Congress will agree with your 
request is what we are here to determine. h 

Mr. Burrus. That is correct. 

Mr. Picxerr. I understand from the preliminary discussions we 
have had here there are some of these existing emergency statutes that 
are being considered for extension on a permanent basis. I presume 
that during the course of the discussion the witness will indicate which 
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ones of these they want to extend on a permanent basis and tell us the 
present state of the record in that regard ¢ 

Mr. Burrus. Let it be understood that the witnesses are instructed 
to do that. 

Mr. Forrester. Do you mean to tell me that some of these powers 
asked for are asked to be made permanent ? 

Mr. Burrus. In the form of permanent laws. Not in this bill, 
no, but by independent legislation. The Patent Secrecy Act is one 
example of that. That was included in our bill and it was passed 
by Congress several weeks ago. I think that is in the form of perma- 
nent legislation. 

Mr. Forrester. But that is not in this bill? 

Mr. Burrus. It was in this bill and it has been taken out. There 
may be others in that status now. The patent rovalty adjustment is 
one that is before you. 

Mr. Forrester. The reason I ask about that, I want to be mighty 
sympathetic about these requests, but I doubt very seriously that I 
would ever agree to make any power over to the President perma- 
nent. Ithink I would let Congress do that. 

Mr. Pickxerr. All we are dealing with in these 60 proposals is a 
temporary extension, dependent upon the existing state of emergency. 

Mr. Burrus. That is correct. 

Mr. Picxerr. Anything we do here is temporary only. 

Mr. Burrvs. That is correct. 

Mr. Pickerr. Such consideration as ought to be given by the Con- 
gress to a request for a permanent power that is involved in this 
subject would come in those instances, to say the least, before another 
committee, and a special study made of it. 

Mr. Burrvs. We look upon this bill as a holding action. I think 
we all want to be concerned that we do not jeopardize our defense 
activities or fail in our obligations under the United Nations. That 
is the spirit in which we entered upon this job, of wanting to put 
the facts before the Congress, rather than urging or insisting on any 
of these laws. 

We are not here actually as protagonists for them. We will ex- 
plain them and tell you in our opinion why we think they are neces- 
sary, and tell you those we think are not necessary. We have no 
intention to drive for these laws. I think that Congress is aware of 
the situation as well as we are. 

Mr. Forrester, That is a fine statement. 

Mr. Fricguan. You mentioned that some of the agencies have par- 
ticular statutes they would like to have amended. Were those statutes 
included among these 60 ? 

Mr. Burrus. Yes, sir; the subject matter is here. We have con- 
tinued them in force and effect as they are, without any changes. 
There are not so many of those that I know about, but there are a 
tew. We have advised the agencies that it would be better to in- 
troduce them as independent bills. 

I think they would go before the committee that is familiar with 
that subject matter. The way this bill now stands, we have a cold 
war situation today, and we have certain laws that are in existence. 
When the treaty is ratified and the technical state of war is over, 
we will still have exactly the same conditions and we think we should 
have some of the same laws. 
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Mr. Fricuan. I think it would be fine for the record if you would 
point out the particular statutes that you have included among the 
60 which the particular agency involved feels should be amended. 
We would also like to know to what extent they would like to amend 
it. 

Mr. Burrus. We would either have to do that by having each 
witness remember to point that out or make a survey. I know through 
our negotiations in a general way, but it is nothing that we kept 
a record of. We left that to the responsibility of the agency if they 
wanted the law changed. 

The first item that we would ask to be kept in effect is 1 (a) (5), 
that is the authorization for detailing Armed Forces personnel to the 
Veterans’ Administration. 

Colonel Hearne. That is on page 13 of your House Document 368. 
The witnesses are Mr. Knapp and Mr. Bland from the Veterans’ 
Administration. 


STATEMENT OF DONALD C. KNAPP, ACCOMPANIED BY G. R. 
STEVENS, VETERANS’ ADMINISTRATION 


Mr. PotnaKk. Just two sentences are pertinent. I am reading the 
second paragraph of 38 U.S. C. 695b. 

Mr. Burrus. Excuse me. When you say “pertinent” do you mean 
the sentences that we have included in the bill 4 

Mr. Potnak. That is correct. 

It is everything that is in the bill: 

Nothing in sections 301 and 305 

and a number of other sections which [ will not read— 

of the appendix to title 50, or any Act, shall be construed to prevent the transter 
or detail of any commissioned, appointed, or enlisted personnel from the Armed 
Forces to the Veterans’ Administration subject to agreements between the Secre- 
tary of War and the Secretary of the Navy and the Administrator of Veterans’ 
Affairs: Provided, That no such detail shall be made or extended beyond 6 
months after the termination of the war. 

That was enacted in 1944, and the reference to the war, therefore, is 
a reference to the present state of war. 

Mr. Feiguan. You may proceed. 

Mr. Kwarr. I am Donald C. Knapp of the Office of Legislation, 
Veterans’ Administration. 

Mr. Chairman, this provision is a part of the Servicemen’s Readjust- 
ment Act of 1944 which we all know as the GI bill. Congress inserted 
this particular administrative provision in that bill, among others, 
ata time during the war when the personnel problems of the Veterans’ 
Administration, a civilian agency, were very acute because of the 
great movement of personnel to the Armed Forces, to defense indus- 
tries, causing shortages throughout the agency, particularly among 
the medical and allied personnel, doctors, dentists, nurses, and hospital 
attendants, 

The law provides that nothing in the Selective Training and Service 
Act, or any other Act shall prohibit the detail or transfer of personnel 
from the Armed Forces tothe VA under agreements entered into with 
the Secretaries and the service departments. It appears that there was 
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some concern as to whether the broad mandatory language of the 
Selective Service Act, which in effect said that a man will be inducted 
and will serve a stated period of active service, might preclude in ap- 
propriate and urgent cases a transfer or detail to another agency, such 
as the Veterans’ Administration. 

In any event, this provision has been considered our specific statu- 
tory authority for that purpose. Under the authorization there were, 
ata peak time, about 7,000 enlisted men who were detailed under 
agreements between Secretary Stimson, later Secretary Patterson, and 
the Administrator, for short periods of service as hospital attendants. 
In terms of numbers involved that was probably our most critical cate- 
gory of scarce employees. 

Mr. Feranan. Would you repeat that? Did you say 7.000? 

Mr. Knapp. Slightly over 7,000 was the highest number at any one 
time so detailed, as hospital attendants. That occurred in late 1945. 
I might say, Mr. Chairman, that that figure was the peak attained in 
October 1945. It then rapidly fell to 3,000 in December, to less than 
a thousand in the following March, and by September 1946 there were 
no enlisted men so detailed, and there have been none since that date. 

In the commissioned officer class there were, under agreements with 
the Secretary, a number of officers who were either in the Reserve or 
were commissioned AUS—Army of the United States—particularly 
doctors and dentists, who were in key positions in the Veterans’ Ad- 
ministration. Upon being called to active duty they were then im- 
mediately detailed by the Secretary to the Veterans’ Administration, 
and they continued on in their VA activities. Probably the largest 
number of commissioned officers detailed to the Veterans’ Adminis- 
tration came from the so-called V-12 Navy, and ASTP Army medi- 
‘al education programs wherein eligible enlisted men were trained and 
were educated in the medical and dental fields. 

At the conclusion of their period of training, they then entered upon 
a mandatory 2-year period of active commissioned service. They had 
agreed upon entering the program to serve a minimum of 2 years 
after their graduation or completion. There were substantial num- 
bers of those classes who were detailed to the Veterans’ Administration. 
In approximate numbers there were 1200 V-12 and ASTP doctors so 
assigned to the Veteran’s Administration. 

The last group, composed of approximately 30 officers, came with 
General Bradley to the Veterans’ Administration at the time of his 
appointment and shortly thereafter. Since September 1948, at which 
time the last of the V-12 and ASTP officers had completed their man- 
datory 2-year period of service, there has been no officer or enlisted man 
so detailed tothe VA. At the present time we are in a declared emer- 
gency, we are in a cold war 

Mr. FeieuHan. May I interrupt? That is nothing new. We have 
been in a declared emergency since 1939 and again in 1941, and again 
in 1950. 

Mr. Knapp. That is right, sir. 

Mr. Feienan. And we were still, if I may interrupt, in that emer- 
gency from the period at which time there were no members of the 
Armed Forces that had been assigned under these particular pro- 
visions. 

Mr. Knapp. That is correct. Mr. Chairman. We were technically 
under the old emergencies. The hostilities, of course, in World War 
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II had been terminated. During the period from 1948 to 1950 how- 
ever, from the standpoint of recruitment and personnel generaily, 
the agency was in a fairly normal peacetime situation. 

However, with the outbreak of the Korean conflict and the very 
substantial stepping up of the defense activities and mobilization gen- 
erally, we have, since June 1950, lost to the Armed Forces almost 200 
full-time doctors, 465 residents, over 700 nurses, and over 1,900 other 
medical and allied personnel which are necessary to maintain the effi- 
cient operation of our hospitals which now number 152 throughout 
the United States. 

Mr. Forrester. May I interrupt you there? 

Mr. Knapp. Yes, sir. 

Mr. Forresrer. How did you lose all those people to the armed 
services when you had this law, when this law was in force ? 

Mr. Knarr. Congressman, this law requires, upon request of the 
VA for such details 

Mr. Forrester. In other words, you have not made your request / 

Mr. Knarr. We had not as yet made a request or asked for agree- 
ments with the Secretaries. These losses have, of course, been a few 
at a time with increasing tempo as we have come along to the present 
time. 

Mr. Forrester. I think that is an answer to my question, you have 
not made a request. 

Mr. Knapp. That is correct. 

Mr. Pickerr. Mr. Knapp, you have lost the total given here. Have 
those been voluntary departures for the most part ¢ 

Mr. Knapp. With respect to the officers, I should say voluntary 
where they were called to active duty at their own request. Otherwise 
it was not voluntary. 

Mr. Pickerr. How many of them just quit the VA and went into one 
of the several branches of service because they wanted to? Do you 
know ¢ 

Mr. Kwarr. I do not have a breakdown as to that. 

Mr. Pickerr. Can you tell us how many were called in because they 
were Reserve officers or Reserve personnel, whether officers, enlisted 
men or what not ¢ 

Mr. Kwnarr. With respect to the doctors and dentists and nurses, I 
do not have the specific breakdown. But I would venture the opinion 
that practically all of those were in Reserve units and were called to 
active duty as reservists. 

Mr. Forrester. Since you have had this tremendous loss in person- 
nel at the VA, is that due to the fact that you have always had more 
than you wanted, or are you now ina situation where the VA is lagging 
behind and not doing what it should do? There is a tremendous loss, 
over 700 nurses, over 200 doctors, several hundred enlisted men. 

Mr. Knapp. We are facing a very serious personnel problem. 

Mr. Forrester. When did you start facing this? This is a tre- 
mendous loss. 

Mr. Knapp. This substantial loss to the Armed Forces has developed 
since the outbreak of hostilities in Korea. 

Mr. Forrester. What I am getting at, you lost about 2,000 men ac- 
cording to those figures. 

Mr. Knarr. Over 3,000, including all types of personnel. 
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Mr. Forrester. What I am trying to find out is how, if you needed 
those 3,000, how in the world are you operating now / 

Mr. Knavp. We have had to effect further economies and assign 
more patients to fewer doctors and nurses. In addition, we have 
intensified our recruitment efforts. 

Mr. Forresrer. Are you getting along all right / 

Mr. Knarr. We are, of course, able to operate. But it is difficult. 
We feel that it is impairing the service that we give. 

Mr. Forrester. But you have not requested the Sec retary for relief. 
Does that authorize us to assume that you have not been in such dan- 
ger, that you have been getting along well enough that you would not 
have to call for help? 

Mr. Knape. Up to this point, Mr. Congressman, | would say that 
we have not reached the acute stage where it has been deemed neces- 
sary to attempt to work out agreements on assignments of Armed 
Forces personnel. 

Mr. Forrester. I believe you said General Bradley brought thirty- 
odd with him to the VA. 

Mr. Kwarr. I believe so. 

Mr. Forrester. Are they still there / 

Mr. Knapp. No, sir; they are not. I might add that the very fact 
that the Veterans’ Administration has requested, through the Bureau 
of the Budget and the Administration, a continuance of this authority, 
indicates that the situation has reached the point where we feel that 
we may have to use it in the near future and request the respective 
Secretaries in appropriate cases to assign certain people to key posi- 
tions. 

Mr. Pickerr. At the moment the three thousand-odd that vou have 
lost since 1950, how many of those have you replaced / 

Mr. Kwaprr. Of this number I have figures which show that about 
40 of the officer group have returned to the VA from the Armed Forces, 
I assume upon completion of a stated period of Reserve duty. Ido not 
have the figures as to the nonofficer personnel. 

Of course, at the same time we have engaged in a very intensive 
recruitment program to attempt to persu: ade other doctors, civilian 
doctors, to join in the VA work. The recruitment program has, of 
course, offset this to some extent. 

Mr. Pickerr. That is what Iam trving to find out. To what extent 
has it offset it. 

Mr. Knapp. It has offset it to some extent, Mr. Congressman, but 
at the same time we have been opening up new hospitals which in 
turn require further personnel. So that the net result of our losses, 
less our recruitment, plus the needs of opened installations—hospi- 
tals—has brought about vacancies in the medical personnel as follows: 
As of February 1, 1952, we had vacancies among the doctors of 475. 

Mr. Picketr. At that point you lost 200 M. D.’s to the armed 
services ? 

Mr. Knapp. Yes, sit 

Mr. Prexerr. If I may interrupt. Mr. — yp, and T don’t like to, 
but I ama little slow to catch on to some things: You lost 200 M. D’s 
tothe armed services by reason of their integration under their Reserve 
status. You now need 400 and how many ? 


Mr. Kwapr. 475. 


+s been ataebagaatigl 
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Mr. Picxerr. A part of that need for 475 comes about because you 
have more places that vou must fill. a larger demand in the VA 
generally / 

Mr. Knapp. That is right. 

Mr. Picxetr. How many of these 200 that you lost to the armed 
services have you replaced? I am just talking about the 200. How 
many of the ~ have you replaced since you lost them / 

Mr. Knapp. I do not have that figure. 

Mr. Picxerr. You could not give the same figure for the residents, 
or the nurses, or other allied personnel that vou have replaced ¢ 

Mr. Knarrv. I would be glad to furnish such information for the 
record. 

Mr. Pickerr. It would be interesting if you could do that, to tell 
us how many of these three thousand-odd persons that you have lost 
to the Armed Forces, since we started out in Korea, have been re- 
placed by the VA from any source, either by return from the Armed 
Forces or recruitment from other sources. In addition to that, how 
many of the positions that you now need to fill both in the medical, 
technical, and we will say nontechnical categories must you have 
personnel by reason of the demand for a larger number of people in 
the VA than vou had, we will say, in 1950. 

That will give us some idea about this thing, I think. At least it 


will give me some notion of it. 
(Nore.—The following information was subsequently furnished :) 


On February 1, 1952, the Veterans’ Administration medical program had un- 
filled vacancies for 475 full-time physicians, 269 resident physicians, 678 nurses, 
und 37 dentists, 

Related to the question of unfilled vacancies for doctors, dentists, and nurses 
is the problem of authorized beds which are unavailable because of recruitment 
difficulties. On January 31, 1952, the Veterans’ Administration had a total of 
119,052 authorized beds, of which only 109,991 were actually in operation. Of 
the 9.061 unavailable beds, 5,354 could not be opened because of our inability 
to recruit personnel, and’ the remainder for various other reasons inherent in 
any large-scale hospital program. It is doubtful whether all of these beds could 
be staffed even under the most favorable circumstances because of the uneven 
distribution of medical manpower in various parts of the country and the 
chronic unavailability of doctors and nurses with training in psychiatry, tuber- 
culosis, and other specialties. However, there is reason to believe that the 
opening of seme 1,500 of these beds could have become an attainable goal were 
it not for the impact of the present emergency on the supply of medical man- 
power with highly specialized training. 

Qn the basis of present employee-bed ratios. the opening of these 1,500 beds 
could be accomplished with the recruitment of only 315 of the 1,434 doctors, den- 
tists, and nurses comprising our current shortage. The vacancies for which 
we are unable to recruit represent serious staff shortages. 

From June 1, 1950, to February 14, 1952, we had losses to the Armed Forces 
of 192 full-time physicians, 465 resident physicians, 700 nurses, 77 dentists, and 
1{47 other medical personnel, or a total of 3,381 employees. Only 41 of the 
1.434 physicians, dentists, and nurses lost to the Armed Forces have been re- 
appointed after their tour of active duty. No report is available on the number 
of other medical employees who have completed active-duty assignments and 
returned for reemployment. In many cases it has been impossible to recruit 
other medical personnel to replace losses to the armed services. 

It will be noted that our losses to the Armed Forces exceed the number of 
vacancies in all cases, except in the case of full-time physicians. This differen- 
tial may well result from the fact that physicians naturally hesitate to accept 
employment in the Veterans’ Administration when no assurance can be given 
that military deferment will be granted. 


Mr. Pickrrr. Does the Veterans’ Administration plan to ask that 
this authority be continued in perpetuity and made permanent / 
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Mr. Knarr. We have no present plans to that effect. 

Mr. Pickxerr. Has there been any contemplation or discussion of 
that possibility ? 

Mr. Knapp. Not to my knowledge; no, sir. May I correct that, sir? 
I recall that in our report to the Bureau of the Budget we did sug- 
gest that the authority might well be made permanent. Essentially, 
however, it is emergency-type legislation. 

Mr. Pickerr. How many people did you have working in the Vet- 
— Administration at July 1, 1950, and how many do you have 
today ? 

Mr. Knapp. We had approximately 188,000. 

Mr. Pickerr. In 1950? 

Mr. Knapp. In 1950. 

Mr. Pickerr. How many do you have today ? 

Mr. Kwnarr. We have today approximately 178,000. 

Mr. Picxerr. Is that 10,000 loss all incident to the present emer- 
gency and the conditions you describe, or has that been the result of 
a general reduction in force? 

Mr. Knapp. It is partly the result of certain reductions in force, 
plus other factors, of course. But there has been, over-all, an effort 
to reduce employment in nonmedical activities throughout the Vet- 
erans’ Administration. 

Mr. Fetauan. How much is the ordinary, normal turn-over, per- 
centagewise ? 

Mr. Knapp. I have not the figures at hand, Mr. Chairman, and I 
hesitate to speculate. I can furnish that information. I have under- 
stood that it is substantially the same as the Government-wide average. 

(Notre.—The following information was subsequently furnished for 
the record :) 

The average monthly Veterans’ Administration personnel turn-over in fiscal 
year 1951 was 2.5 percent as compared with 2.6 percent for the Government as a 
whole and as compared with 1.8 percent for the agency in fiscal year 1950. The 
Veterans’ Administration increase was brought about largely by personnel 
losses to defense activities and the less favorable salary schedule of Federal 
employees as compared with private industry. 

Mr. Forrester. How many VA hospitals do you have now—how 
many more do you have now than you had in 1950? 

Mr. Knapp. Mr. Stevens, do you have a figure on that? 

Mr. Stevens. I believe it has increased from 135 in June 1950 to— 
you said 152—it is now 153. 

Mr. Knarr. On that basis it would be an increase of approximately 
18. 

Mr. Pickett. You have now projected the construction and opera- 
tion of some more hospitals. I have in mind there is one that you are 
talking about, in Dallas, Tex., and probably several others. 

Mr. Knapp. Yes, sir. 

Mr. Pickxerr. How many altogether ? 

Mr. Srevens. I do not have the figures at hand. On the remaining 
part of the program there are some 12 to 14 scheduled for completion 
during the next year. 

Mr. Picxetr. To go back to the question that I had in mind a mo- 
ment ago, what does your budget call for for the 1953 year regarding 
personnel for the VA generally’ Is there a reduction under the 178,- 
000, or do you have to go up? 
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Mr. Knapp. It is a reduction. 

Mr. Picxetr. How much? 

Mr. Knapp. I cannot say specifically, Mr. Congressman. It is a re- 
duction as submitted by the President in his budget. 

(Nore.—Submitted later for the record :) 

The estimate of average employment by the Veterans’ Administration for 
fiscal year 1953, as submitted to the Congress in the estimate of appropriations 
for that year, is 170,569. 

Mr. Fercuan. When the servicemen are assigned to the VA, from 
what source do they receive their salaries ? 

Mr. Knarr. They continue on the same basis as military person- 
nel. They receive it from the service department. 

Mr. FeieHan. No contribuiton from the VA‘ 

Mr. Knapp. No contribution from the VA. 

Mr. Forrester. That is not charged to the VA? 

Mr. Kwarp. No, sir. 

Mr. Boces. You would not contemplate using this emergency au- 
thority, would you, and calling on the Armed Forces for assignment 
of personnel unless the emergency involved the turning over to the 
VA many, many casualties from the war’ You would not expect to 
use it right now under the present circumstances, would you? 

Mr. Knapp. We have not as yet, sir, at the present time, but we can 
sense that we may be getting into a very critical situation which will 
possibly be increased by the very factor that you mention. We are 
now taking, under a plan with ‘the Defense Department, casualties 
from the armed services prior to their discharge, for certain special 
medical care. 

Mr. Boees. Sir? 

Mr. Knarr. We are receiving in the Veterans’ Administration for 
special hospital care and treatment, an increasingly large number of 
casualties direct from the service departments. Formerly the service 
departments carried on the necessary hospitalization for some period 
of time before they separated them. 

Mr. Boggs. How many Korean casualties are you carrying at the 
present time who are still in the service, who have not been separated 
from the service ? 

Mr. Knapp. I do not have that information with me. 

Mr. Boces. Is it a large number, in your opinion? 

Mr. Knapp. In my opinion at the ‘present time it is not great. 

Mr. Bocas. Would you say it would be a thousand ? 

Mr. Knapp. It might exceed that. 

Mr. Boaes. Would it be difficult to get the figures for the record ? 

Mr. Knapp. I think not. I will be glad to do that. 

Mr. Bocas. Not separated. Once ‘they are separated they are the 
responsibility of the Veterans’ Administration. 

(Nore.—The following figures furnished for the record :) 


Military personnel hospitalized by Vete a Administration (Mareh 1951 
through Feb. 27, 1952) 
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Mr. Picxerr. If vou had the agreement worked out today under the 
existing power to make this exchange between the Armed Forces and 
VA and get an assignment of personnel from the Armed Forces, 
would you use it ? } 

Mr. Knapp. If we had the agreement, Congressman, I think the 
answer would be that we would use it because we would only have 
the agreement as a result of having determined that we needed it and 
would use it, and that would be our justification in asking the Secre- 
tary to enter into such an agreement. 

Mr. Pickerr. Let us put it this way: Do you need it today? Do 
you need the transfer of personnel from the armed services today to 
the staff of the VA? 

Mr. Knapp. At this moment I would not be prepared to say that 
we need or should enter into an agreement now. However, the situa- 
tion in some areas is serious and may become generally acute in the 
not too distant future. 

Mr. Pickerr. Do you know what the status of the requirements of 
the armed services for medical and technical personnel, such as you 
would require to take from them, is today? They have enough them- 
selves, they have a surplus, or what is the situation ¢ 

Mr. Knapp. I am not familiar with their situation. 

Mr. Picxerr. The reason I asked that question, I read in the paper 
a day or two ago that they talked of going to the actual drafting of 
dentists. 

Mr. Forrester. Do you have someone here who can give us that 
information. 

Mr. Knapp. From the Armed Forces, sir? 1 would think it pos- 
sible that some of the military witnesses here can give us that in- 
formation. 

Colonel Hearne. Colonel Schlanser. 

Colonel Scauanser. | am afraid that is out of my range. 

Colonel Hearne. We will try to have that answer for you this 
afternoon, Mr. Pickett. 

( Nore.—The following information later furnished for the record :) 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE SurRGEON GENERAL, 
Washington 25 D. C.. March 18, 1952. 

(by) Inquiry.—May the Veterans’ Administration anticipate any alleviation 
of its professional manpower shortage through the utilization of Department of 
Army Medical, Dental, and Veterinary Corps, allied scientists, and technical 
personnel that are surplus to the Department of Army requirements? 

Ansirer—The Department of Army Medical Service does not have a surplus 
of personnel in any of the professional and subprofessional categories either 
at present or in the foreseeable future. 

Department of Army requirements for medical, dental, veterinary, and allied 
scientists personnel are computed on the basis of a careful, detailed analysis 
of the mission and functions of each medical installation of the Army as a whole. 
The manning guides and procedures used in determining these requirements 
are in continual review with full realization of the needs of the civilian economy 
and with the express goal of maximum efficient utilization of professional 
personnel. The resultant requirements cover only Department of Army fune- 
tions. 

Due to budgetary limitations, Department of Army Medical Service require- 
ments have been further reduced to an authorization (procurement objective) 
figure lower than the calculated needs of the Medical Service 
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Adherence to the procedures outlined above has resulted in efficient utiliza- 
tion of professional manpower «and is designed to prevent a surplus in any 
category of personnel. 

For the Surgeon General : 

A. F. SCHEELE, 
Colonel, M. C., Acting Chief, Personnel Division. 

Mr. Frienan. Mr. Knapp, would you say that the reduction in 
your personnel from July 1, 1950, from approximately 188,000 to the 
figure of 178,000 as of today, would probably be expected in view of 
the legislation by Congress and the reduction in force program in- 
stituted by the VA and other agencies / 

Mr. Knapp. [f I understand you, you say would it be expected ¢ 

Mr. Freienan. Yes, at least a reduction of 10,000 from 188,000. 

Mr. Knapr. It would be expected to some extent as a result of 
certain programs that are no longer expanding and are even con- 
tracting. Also, it is partly a result of efforts to achieve economies 
ond further efficiency in certain fields. 

Mr. Forrester. Mr. Knapp, I am struck with this question. If 
you get military personnel over there and they are paid by the mili- 
tary, how do you know whether you have effected an economy or 
not, and how does Congress know whether the Veterans’ Admin- 
istration has cost the taxpayers of this country much money ¢ 

Mr. Knarr. The numbers of military personnel are a matter of 
record. I believe—I am not certain—that they are reported to the 
Bureau of the Budget and to the appropriate committees in connec- 
tion with our request for funds for the particular fiseal year in which 
we have such personnel. 

Mr. Forrester. It seems to me that when vou are making your 
over-all picture and you show what the VA has cost vou, it seems to 
me that those men who have been paid by the military and as to whom 
you had their complete service, that that should appear to reflect a 
true picture on what the VA has cost. 

In other words, the military is charged with spending money for 
something which they have not had. 

Mr. Bocas. Will you yield / 

Mr, Forrester. Yes, sir. 

Mr. Boges. Following your thought, it seems to me that the mili- 
tary has more people than it actually needs if they can afford to put 
some over ina civilian agency. 

Mr. Knapp. During the war, with respect to the officer group, the 
detailing was to a large extent confined to those persons who were al- 
ready in the VA—doctors, dentists and nurses—who either were being 
called in or wanted to voluntarily go in as a patriotic duty. Under 
the agreement their status was changed, but their position, their em- 
ployment, remains the same. 

Technically they were armed forces personnel, but they had never 
actually entered into military duties or been a part of military opera- 
tions. Many of them stayed right at the same desk or the hospital 
location inthe VA. 

Mr. Feignan. Would you venture a guess as to when, if at all in the 
future, you think that it would be probable that you would ask for an 
agreement under this statute ¢ 
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Mr. Knapp. As you suggest, Mr. Chairman, it would be just a guess. 
If the personnel losses continue and if the recruitment situation be- 
comes even tighter, I would say it is very cman that we would 
present the matter to the armed forces possibly within the next year 
to see if we could secure some relief for key positions. 

Mr. Forrester. Of course if Russia should suddenly strike, our 
casualties would become greater and you might do that quickly. It 
depends on what is going to happen. 

Mr. Kwapr. That is correct, sir. 

Mr. FeieHan. Thank you, Mr. Knapp. 

Mr. Knapp. Thank you, sir. 

Mr. Burrus. I think it was our feeling that this item did not involve 
a continuation of the kind of power that could be a danger to liberty. 
It involved a continuation of administrative discretion that would 
enable men to be shifted in the most effective manner if the circum- 
stances rose. I think that was why we accepted that item. 

The next item is section 1 (a) (20), page 19. Mr. Knapp is the 
witness on that. It is the use of Veterans’ Administration vehicles 
for transporting employees. During the war period it was authorized 
to use automobiles to transport employees between field stations and 
nearest public transportation lines at reasonable rates of fare—if the 
Veterans’ Administrator finds that other public and private facilities 
are not adequate and that efficiency will be promoted thereby. 

They feel that they did use this authority and feel that they will 
continue to need it. In fact, I think that is one that they feel they 
would like to have in permanent form. Of course, that is not asked 
in this bill. I mention it because of the committee’s interest in it. 

Mr. Pickerr. 1 would like to ask Mr. Burrus about the previous 
discussion. What was the view of the Armed Forces with regard to 
the extension of the power to recruit personnel for the VA from their 
ranks ¢ 

Mr. Burrus. They did not object to it, and I think the reason is 
because it required their agreement. It is something that would not 
hurt them, and they felt that the veterans had a need. It is hard to 
know when one might have a surplus of men and the other a shortage— 
in different areas. It gives an administrative flexibility that should 
enable a more efficient use of manpower and should prevent waste, in 
my opinion. 

Mr. Poixak. Shall I read the provision, Mr. Chairman ? 

Mr. Feieuan. Yes. 

Mr. PotiaKk. This is reading from the statutory provisions set forth 
in the note to 38 U.S. C. lla, an act passed in 1943 and amended 
in 1946, providing— 

During the present war and not exceeding six months after the termination of 
the war, the Administrator of Veterans’ Affairs, whenever he finds such action 
to be necessary for the efficient conduct of the affairs of his Administration, and 
under such regulations as he may prescribe, is authorized to utilize automotive 
equipment of the Veterans’ Administration to transport its employees between 
field stations and nearest adequate public transportation at such reasonable rates 
of fare for service furnished as he may establish. All moneys collected as fares 
from such employees shall be accounted for and deposited in the Treasury of the 
United States to the credit of miscellaneous receipts. The authority herein 
granted to the Administrator of Vetérans’ Affairs shall be exercised with respect 
to any station only after determination by the Administrator that existing pri- 


vate and other facilities are not and cannot be rendered adequate by other means, 
and that its exercise will result in the most efficient method of supplying trans- 
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portation to the personnel concerned and a proper utilization of transportation 
facilities. 

Mr. Kwarr. Mr. Chairman, this authority has been used in a lim- 
ited number of instances by the Administrator to prevent interference 
with vital operations at hospitals throughout the United States, par- 
ticularly in cases of transit strikes where employees in critical posi- 
tions in hospitals are dependent upon public transportation between 
their homes and places of work. 

As you are no doubt aware, there is a general statutory prohibition 
against the use of Government automobiles and vehicles for the trans- 
portation of employees between their homes and their places of 
business. 

The authority is currently being exercised on a very restricted 
basis; namely, in five cases at the present time. For example, to pro- 
vide transportation for key hospital personnel who must arrive at a 
time when the public transportation is not available. At one place we 
have key dietary personnel who must arrive at 5 o’clock in the morning 
in order to prepare special diets for breakfast at 6 or thereabouts. 
Public transportation at that location is by bus, and the first bus 
scheduled, I believe, arrives at 7. 

Mr. FeteHan. Would you later on put in those five instances, the 
localities ¢ 

Mr. Knapp. I can give them now, sir. Those five hospitals at which 
this authority is being exercised with respect to a very limited number 
of employees are located at Amarillo, Tex.; Fort Howard, Md.; Sagi- 
naw, Mich.; Fort Harrison, Mont.; and Clinton, Nebr. I might add 
that since receiving this statutory authorization the Veterans’ Admin- 
istration has only used it in 34 instances from 1943 to date. 

Mr. Ferouan. Are there any further questions? 

Mr. Knapp. If I may, you asked if there was any case under the bill 
in which the agency felt need of additional authority. 

Mr. FrereHan. I am glad you brought that up. 

Mr. Knarp. There are many factors aside from national emergen- 
cies that cause an interruption in public transportation service. We 
would like to see it on a permanent basis. 

Mr. Pickxerr. We could expedite that and eliminate this in this 
bill. If you have to have this permanently, there is no time better 
than now to get about it, rather than to keep on for years and years 
on a “temporary emergency” proposition. I do not like emergencies. 
I have lived in one all my life, but I cannot avoid that. I do not 
want to invite it statutorily. 

If you gentlemen get your thinking together and get the proper 
person to introduce your bill and get it to the right committee, this 
Congress might take care of you with a great deal of expedition, far 
beyond its usual tendency in some respects. 

Mr. Knapp. Thank you, sir, but in any event it is highly desirable 
that the provision be retained in the present bill in order to avoid any 
possible hiatus. 

Mr. FereHan. What is the next item? 

Mr. Burrus. The next item is on page 13; itis 1 (a) (6). This pro- 
vision would restrict the ordering of persons, inducted, tiene or 
appointed under the Universal Military Training and Service Act 
between June 24, 1948, and June 15, 1951, to active duty without their 
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consent, at times other than during war or national emergency declared 
by Congress. 

Let us take a look at the exact statute itself. You will note that, if 
the present emergency had been declared by the Congress, this item 
need not be included in the bill. But, because the emergency has been 
declared by the President, on the termination of war this item will 
be needed. Colonel Schlanser is the witness on this. 

Mr. Potiak. This is two solid pages. 

Mr. Feienan. We will put it in the record without reading. 

(Committee insert.) 

1 (a) (6) Item 88a 


LIABILITY OF INDUCTEES To SERVE IN RESERVE COMPONENTS AND BE ORDERED To 
ACTIVE Duty IN TIME OF War (50 U.S. C. 454 (pb) ) 


TRANSFER TO RESERVE COMPONENT; PERIOD OF SERVICE 


(d) (1) Each person who hereafter and prior to the enactment of the 1951 
Amendments to the Universal Military Training and Service Act [June 19, 1951], 
is inducted, enlisted, or appointed (except a person enlisted under subsection 
(g) of this section) and serves for a period of less than three years in one of the 
armed forces and meets the qualifications for enlistment or appointment in a 
reserve component of the armed force in which he serves, shall be transferred 
toa reserve component of such armed force, and until the expiration of a period 
ot five years after such transfer, or until he is discharged from such reserve com- 
ponent, whichever occurs first, shall be deemed to be a member of such reserve 
component and shall be subject to such additional training and service as may 
now or hereafter be prescribed by law for such reserve component: Provided, 
That any such person who completes at least twenty-one months of service in the 
armed forces and who thereafter serves satisfactorily (1) on active duty in the 
armed forces under a voluntary extension for a period of at least one year, which 
extension if hereby authorized, or (2) in an organized unit of any reserve com- 
ponent of any of the armed forces for a period of at least thirty-six consecutive 
months, shall, except in time of war or national emergency declared by the Con- 
gress, be relieved from any further liability under this subsection to serve in any 
reserve component of the armed forces of the United States, but nothing 
in this subsection shall be construed to prevent any such person, while in a reserve 
component of such forces, from being ordered or called to active duty in such 
forces. 

(2) Each person who hereafter and prior to the enactment of the 1951 Amend- 
ments to the Universal Military Training and Service Act [June 19, 1951], is 
enlisted under the provisions of subsection (g) of this section and who meets 
the qualifications for enlistment or appointment in a reserve component of the 
armed forees shall, upon discharge from such enlistment under honorable con- 
ditions, be transferred to a reserve component of the armed forces of the United 
States and shall serve therein for a period of six years or until sooner dis- 
charged. Each such person shall, so long as he is a member of such reserve 
component, be liable to be ordered to active duty, but except in time of war or 
national emergeney declared by the Congress, no such person shall be ordered to 
active duty, without his consent and except as hereinafter provided, for more 
than one month in any year. In case the Secretary of the Army, the Secretary 
of the Navy, or the Secretary of the Air Force determines that enlistment, en- 
rollment, or appointment in, or assignment to, an organized unit of a reserve 
component or an officers’ training program of the armed force in which he 
served is available to, and can without undue hardship be filled by, any such 
person, it shall be the duty of such person to enlist, enroll, or accept appoint- 
ment in, or accept assignment to, such organized unit or officers’ training pro- 
zram and to serve satisfactorily therein for a period of four vears. Any such 
person who fails or refuses to perform such duty may be ordered to active duty, 
without his consent, for an additional period of not more than twelve consecutive 
months. Any such person who enlists or accepts appointment in any such or 
sanized unit and serves satisfactorily therein for a period of four years shall, 
except in time of war or national emergency declared by the Congress, be 
relieved from any further liability under this subsection to serve in any reserve 
component of the armed forces of the United States, but nothing in this subsec- 
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tion shall be construed to prevent any such person, while in a reserve compo- 
nent of such forces, from being ordered or called to active duty in such forces. 
The Secretary of Defense is authorized to prescribe regulations governing the 
transfer of such persons within and between reserve components of the armed 
forces and determining, for the purpose of the requirements of the foregoing 
provisions of this paragraph, the credit to be allowed any person so transferring 
for his previous service in one or more reserve components. 

(3) Each person who, subsequent to the date of enactment of this paragraph 
{June 19, 1951], is inducted, enlisted, or appointed in the Armed Forces or in 
the National Security Trairing Corps prior to attaining the twenty-sixth anni- 
versary of bis birth shall be required to serve on active training and service 
in the Armed Forces or in training in the National Security Training Corps, 
and in a reserve component, for a total period of eight years, unless sooner 
discharged on the grounds of personal hardship, in accordance with regulations 
and standards prescribed by the Secretary of Defense (or the Secretary of the 
Treasury with respect to the United States Coast Guard). Each such person, 
on release from active training and service in the Armed Forces or from training 
n the National Security Training Corps, shall, if physically and mentally 
qualified, be transferred to a reserve component of the Armed Forces, and shall 
serve therein for the remainder of the period which he is required to serve under 
this paragraph and shall be deemed to be a member of such reserve component 
during such period. In case the Secretary of the Army, the Secretary of the 
Navy, or the Secretary of the Air Force (or the Secretary of the Treasury with 
respect to the United States Coast Guard), determines that enlistment, enroll- 
nent, or appointment, or assignment to, an organized unit of a reserve component 
or an officers’ training program of the armed force in which he served is available 
to, and can, without undue personal hardship, be filled by any such person, it 
shall be the duty of such person to enlist, enroll, or accept appointment in, or 
accept assignment to, such organized unit or officers’ training program, and to 
serve satisfactorily therein. The Secretaries of the Army, Navy, and Air Force, 
with the approval of the Secretary of Defense (and the Secretary of the Treasury 
with respect_to the United States Coast Guard), may provide, by regulations 
which shall be as nearly uniform as practicable, for the release from training 
and service in the Armed Forces prior to serving the periods required by subsec- 
tion (b) of this seetion of individuals who volunteer for and are accepted into 
organized units of the Army National Guard and Air National Guard and other 
reserve components. Nothing in this subsection shall be construed to prevent 
any person, while in a reserve component of the Armed Forces, from being 
ordered or called to active duty in such Armed Force. 


STATEMENT OF COL. LAWRENCE E. SCHLANSER, OFFICE OF THE 
ASSISTANT CHIEF OF STAFF, G-1, DEPARTMENT OF THE ARMY 


Colonel Scutanser. I am Col. Lawrence E. Schlanser, Office of the 
Assistant Chief of Staff, G-1, Department of the Army. ‘This para- 
graph in the code pertains to the Reserve obligation of people inducted 
or who were enlisted during the period quoted under the terms of 
the old Selective Service Act prior to it being made into the Universal 
Military Training and Service Act. 

The extension of the authority that is requested will permit further 
utilization of those individuals in any future expansion that we may 
have of the Armed Forces. Primarily the Army is the one that has 
those people right now. At present we are not calling any enlisted 
reservists to duty, either as individuals or as members of units. How- 
ever, we feel that the authority is necessary in case of a rapid expan- 
On, 

Mr. Boaes. This applies to enlisted men only / 

Colonel ScunLanser. That is correct ; yes, sir. 

Mr. Forresrer. Does that apply to boys who have already heen 
called back in, reservists who have served their time ¢ 

Colonel ScHianser. A great many of those, sir, have satisfied their 
Reserve obligation and we have no further hold on them. 
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Mr. Forrester. What about this? Would not this give you a hold 
on them? 

Colonel Scuianser. Yes, sir. It would permit the Department to 
recall those people who still have part of their Reserve obligation to 
satisfy. 

Mr. Forrester. Suppose a boy has been called back in and served 
17 months, 2 years, or whatever it is. Does this give the President 
the power to call that boy back in again? 

Colonel Scutanser. If he has not completed his Reserve obligation, 
whie h amounts to about 33 months of service, he could be called back. 
However, by pure policy in our own area we are not doing that, sir. 

Mr. Forrester. Suppose a boy who went through the Pacific war or 
any battle area of World War II, and was called back again after 
he married, has a wife and baby. Suppose he served 17 months or 2 
years, then comes back home: Does that give the President the right 
to call him back again and put him in there three times / 

Colonel ScuLanser. Actually that could not happen, sir, because 
these are people who were inducted in the years of 1948 and 1949, 
when the Army strength was low and we required Selective Service 
to maintain our strength. The majority of these, there will be no 
war veterans among them. Those who are war veterans will have 
served more than their 33 months and there is no worry about them 
at all. 

Mr. Boces. This would only affect that group from 1948 through 
1949? 

Colonel Scuianser. Yes, sir. 

Mr. Boaes. In October and November 1949, I believe, there was a 
wholesale dismissal of all the inductees. Is that correct ¢ 

Colonel Scuianser. That is correct. 

Mr. Boaes. In the Korean matter, were those inductees called back 
in under this authority? Some of those you trained a month, some 
6 weeks, and so on, 

Colonel Scutanser. They were in a Reserve status and were called 
back either as individuals or as members of units which were called 
to duty, along with those people who had voluntarily gone into the 
Enlisted Reserve Corps. It is very difficult to break that down be- 
cause we had a large group of Enlisted Reserve. 

Mr. Bogcs. Those inductees were shipped out wholesale in 1949. 
They were called back ? 

Colonel ScuLtanser. We called back a percentage of those; ves, sir. 

Mr. Frmauan. This refers to those who were either inducted under 
the draft or voluntarily enlisted ¢ 

Colonel ScHLANser. Yes, sir. We had some people at that time 
who were inducted for a 21-month period and at the same time the 
law authorized an individual to enlist in the Regular Army for a 1- 
year period. So, we had both of those groups that are contained in 
the two portions of this item of the resolution. 

Mr. Frtenan. When he was discharged from the service, what was 
his status with reference to his service in the Reserve? Was it man- 
datory that he be in a Reserve ? 

Colonel Scrianser. Yes, sir. Under the terms of the act he was 
transferred to the Enlisted Reserve Corps. lf he was one of the 1- 
year enlistees then, he had a 6-year Reserve obligation. If he were 


} 
“g 
> 


a 


o 





ia dies 


ey 


EMERGENCY POWERS CONTINUATION ACT 27 


one of the 21-month inductees, he had a 5-year Reserve obligation to 
fulfill. 

Mr. Fercuan. Suppose someone enlisted and the enlistment is not 
up yet. Suppose they are ready for discharge this year sometime. 

Colonel Scunanser. One-year enlistees had their enlistment ex- 
tended by 1 year. By recent cable which went out to the field from 
the Department of the Army we have established the fact that they 
will be considered to have satisfied their Reserve obligation. When 
they are discharged they will also be discharged from the ERC, so 
that we will have no further hold on them unless they volunteer to 
come back into the Enlisted Reserve Corps again. 

Mr. Forrester. Will this give them a hold on them, regardless of 
your present actions ¢ f 
~ Colonel ScHianser. It will give us a hold primarily on those people 
who have not. vet been called to duty. 

Mr. Boaces. These 1948 and 1949 inductees 4 

Colonel ScHLANsER. Yes, sir. 

Mr. Bocas. Is that all that this would hit; that 2-vear period ¢ 

Colonel SCHLANSER. Yes, sir. 

Mr. Picxerr. It would apply to the Army only, not to the Navy or 
Air Force ¢ 

Colonel Scuianser. That is correct, sir. The Army is the only 
service that took these people at that time. 

Mr. Picxerr. How would this situation be affected by the current 
universal-military-training bill that is being debated, if that bill be- 
comes law / Would it have any effect on it at all? 

Colonel ScuiaNser. | am not sure that [ understand exactly what 
you are driving at, sir. There is a section 3 in this statute that we are 
discussing which pertains to the 8-year Reserve obligation of those 
people who have been inducted or will be inducted after the passage 
of the Universal Military Training and Service Act. They have a 
straight out-and-out 8-year obligation, regardless of how much service 
they put in. 

Mr. Prexetr. Then the continuation of this power could not affect 
any part of the universal-military-training program if it becomes law 
“as proposed ¢ 

Colonel Scuianser. No, sir; I do not see how it will. The section 
that you are mentioning, sir, says in the last sentence (reading) : 

Nothing in this subsection shall be construed to prevent any person while in 
the Reserve component of the Armed Forces from being ordered or called to 
active duty in such Armed Forces. - 

It says nothing about war, national emergency, or conditions like 
that. 

Mr. Boaes. T cannot see, for the life of me, if this applies to just 
the 1948 and 1949 classes of these inductees, why this temporary legis- 
lation should be continued. It seems to me that that ought to be all 
tied in to the Armed Services Committee. I would sav that all of 
those boys have been called back up for service; haven’t they 

Colonel Scutanser. No, sir; not all of them. As I said before, the 
figures are hard to break down because we have so many volunteers. 
We have roughly called 109,750 enlisted reservists to active duty since 
Korea started, and we have 163,000, roughly, who have not yet been 
called to duty. So, it is pretty nearly a half-and-half basis. 
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Mr. Boces. That 163,000 are not necessarily these 1948 and 1949 
inductees ? 

Colonel Scauanser. That is correct. There are a great number of 
voluntary Enlisted Reserve Corps people who have no selective-service 
obligations but are in the Reserves, shall we say, from choice. 

Mr. Boces. I cannot get through my mind one thing about this. 
It would seem to me, when this Korean show got started, that all of 
these 1948 and 1949 fellows who were inductees and were on there 
some of them for a week and some for a longer period of time and were 
all turned suddenly, without completing their training or anything, 
were they not the first ones that you called back under this authority 
before calling the combat veterans from the Pacific / 

Colonel ScuiaNnser. Not completely. A lot of them came back, it 
is true, but we did not call them back on that basis. We called them 
back on the type of job that they were qualified to fill. We got people 
who were voluntarily in the Reserves as well as those with a selective- 
service obligation. But the basic criteria that was used is; What job 
can the man do? We called him in on what we call our military oe- 
cupation specialty. 

Mr. Boees. There are still about 163,000 that have not yet been 
called back. 

Colonel Scuiansrr. That is correct. A great many of those are 
Inactive Reserve, in units. They may be a member of a troop pro- 
gram with a Quartermaster laundry company or something like that, 
training for a specific job on mobilization. 

Mr. Forrester. Colonel, I believe I am going to impose on you if 
you will allow me and tell me just why you do want this. I do not 
believe I caught this particular provision. 

Colonel Scuianser. Basically it is a proposition of maximum 
utilization of personnel. If you look into the future on this idea 
of the Reserve obligation, by the time that these people who are in 
the 1949 and 1950 group have completed their Reserve service we 
will then have. in the Reserve, people who come in under the Uni- 
versal Military Training and Service Act, completed their training 
in the Army, and gone into their 8-year period of Reserve. This 
is a carry-over to enable us to maintain the efficiency of our Reserve 
until the other people come out and take their place in it. 

Mr. Forrester. Why was that not included in our laws instead of 
just being a power granted to the President. Do you know? 

Colonel Hearne. At the time this was enacted, of course, the Uni- 
versal Military Training and Service Act was not contemplated. Just 
why the Universal Military Training and Service Act does not do 
that, I do not know. I think perhaps this was an emergency pro- 
vision; the war was going on, and at the initial drafting of the Uni- 
versal Military Training and Service Act the end of the Japanese 
War was not in sight. That is my impression. However, I do not 
give that as the answer. 

Mr. Potinak. That was not the 

Mr. Forrester. That cold war started in 1950. We had the Uni- 
versal Military Training and Service Act up last year. 

Colonel Hearne, That is correct. Let me get some information 
on that and supply it to the committee later, if I may." 

Mr. Forrester. I believe that I will be glad to have you do that. 

(Committee insert. ) 
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Mr. Picxerr. Are you presently taking back into service the young 
men to whom this provision would apply ¢ 

Colonel Scuianser. No, sir. 

Mr. Pickerr. Why i 

Colonel Scuuanser. We have no requirement for them at the pres- 
ent time. 

Mr. Pickxerr. When do you think that you will start taking them ¢ 

Colonel Scutanser. Today we do not propose to at all, sir, 

Mr. Pickett. Then why do we need to continue this power? 

Colonel ScHLANSER. Just in case. 

Mr. Picxert. If you did not have this power to call them back in, 
how would you get those fellows? 

Colonel ScHLANsER. We would not get them unless an emergency 
were declared by the Congress. 

Mr. Forrester. They could not be drafted / 

Colonel Scui~anser. No, sir. They are not draft eligibles now. 

Mr. Picxerr, Even a man taken in in 1949 under the Draft Act 
and who served say for 30 days and was turned out? He would not 
bea draft eligible ¢ 

Colonel Sromeane :. I am not sure. What about that, Colonel? 

Colonel Hearne. I do not know the answer to that, sir. 

Lieutenant Colonel Prorr. He is draft eligible, there is nothing in 
the Draft Act now to prevent him from being drafted. However, 
Selective Service puts that man in class I-C, I believe, which is be- 
low 4-F. He has been discharged and with that discharge paper 
he isto all intents and purposes not draftable. 

Mr. Pickerr. He is administratively not available / 

Lieutenant Colonel Piorr. That is right. 

Mr. Prexerr. I do not see why he should not discharge his obliga- 
tion the same as anybody else who has to do it, so far as I am con- 
cerned. Tam just hunting for a reason why he should not, if there is 
any, and why you do not snatch him up. These boys who served for 
30 or 60 days, although they came in under the Draft Act, they may not 
be specialists in the category that you might want a technician to serve 
in, but in effect they can be gun bearers or toters, just as thousands 
of other men going in now. 

Colonel Scuianser. A lot of those people are in units of the Active 
Reserve that we do not want to take. We hold them in the Active 
Reserve in case we need the whole unit at a later time. 

Mr. Pickxerr. Those not in an Active Reserve, there must be some 
method by which they must be available. I am interested in seeing 
that the Armed Forces have all the necessary means to implement the 
job that they have to do. I would like to see you take these fellows 
along with some of the rest of them. 

Thank you, Colonel. 

Mr. Friguan. What is the exact status of a serviceman who was 
discharged previous to June 24, 1948, and secondly, what is the status 
with reference to Reserves of a soldier who was discharged subsequent 
to June 1951% In other words, before and after that imterim period 
which is covered. 

Colonel ScHLANsER. The individual who was discharged prior to 
the old Selective Service Act of 1948 has no Reserve obligation. Most 
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of those people were war veterans and they had no Reserve obligation 
to bother with. They just had a straight out-and-out discharge. 
Those who were discharged after this period, such as those, for in- 
stance, who were discharged just prior to the time Korea started, they 
had their Reserve obligation if they were inducted or enlisted under 
the old Selective Service Act. 

Mr. Forrester. How about some of these Navy boys who were dis- 
charged prior to 1948 and were called back ? oe 

Mr. Boaas. They were in the Reserves. 

Colonel ScutaNnser. They were in the Reserves, I believe, by choice. 
Maybe somebody else can answer that. 

Mr. Forresrer. Did they have an option on that? I am thinking 
of my brother’s boy. He was in the Navy and at Okinawa. He was 
discharged. He has a pin in his head. He was called back. 

Colonel Scnianser. The odds are great that after he was discharged 
from the Navy after his enlistment he voluntarily went into the Naval 
Reserve, which did give him an ebligation to be called to duty in case 
the Navy needed him. 

Mr. Forresrer. What advantage would those boys have gotten after 
being discharged to go back into the Reserve / . 

Colonel Scuianser. They get retirement benefits and things along 
that line, due to the military training and service that they take during 
the course of each year. 

Mr. Picxerr. In effect, as T understand it, Colonel, those who were 
taken into the Armed Forces during World War IT under the Selective 
Service Act that we had then in force, had no statutory obligation to 
go into the Reserves. It was purely a matter of their volunteering or 
not for Reserve status? 

Colonel ScHianser. That is correct. 

Mr. Feiguan. Did the Involuntary Reserve operate for those who 
were in service during this particular period ¢ 

Colonel ScuLanser. Yes, sir. 

Mr. Boces. I think the group in 1948 and 1949, none of them were 
veterans of World War II. Many of them only served as you say 
30 days or less, probably, and hardly got in there before they were 
turned out. I think they do have some obligation. But I do not 
know whether this is the right approach to it or not. 

I do not know whether you have taken it up with the Armed Serv- 
ices Committee and looked at the whole problem. I see where they 
have an obligation, but I do not know whether emergency power 1s 
the right approach to it. 

Colonel Hearne. In answer to that, sir, I may say that it has not 
been taken up with the Armed Services Committee. As Mr. Burrus 
explained initially, it is something merely to maintain the status quo 
until, in certain cases where amendments are desired or other cases 
where permanent laws are desired. This is merely to maintain the 
status quo. It may very well be that we will ask for something along 
this line as permanent. 

Colonel Scuianser. Sir, I have one additional thing that the Air 
Force representative gave me for the record. ‘There were 7,000 1-year 
enlistees who went into the Air Force, of which on active duty now 
are 4,500. Those, as I understood it, were people who were in the 
Army first and then transferred over to the Air Force when the Air 
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Force was separated from the Army. So that although they came 
into the Army initially, they eventually ended up in the Air Force. 

Lieutenant Colonel PLorr. Those figures are approximate. 

Myr. Feraunan. Colonel, there is no present contemplation of utiliz- 
ing this provision ? 

Colonel Scutanser. That is right. 

Mr. Frianan. And none in the foreseeable future? 

Colonel ScuLanser. As of yesterday afternoon, you are absolutely 
right. 

“Mr. Feteuan. Thank you, Colonel. 

Mr. Burrus. The next item is on page 12, item 45, l-a-2. There 
is a prohibition in the law for sale of Tennessee Valley products to 
anybody outside the United States, except to allies in case of war. 

I think Mr. Marquis would like to explain the nature of these prod- 
ucts and why it is important that they have this authority. 


STATEMENT OF ROBERT H. MARQUIS, JR., ON BEHALF OF THE 
TENNESSEE VALLEY AUTHORITY, ACCOMPANIED BY ROY 
CRABTREE, DIVISION OF CHEMICAL ENGINEERING, TVA 


Mr. Marquis. Iam Robert H. Marquis, of the TVA Legal Division. 
On my right is Mr. Roy Crabtree, of our Division of Chemical Engi- 
neering. 

I might summarize briefly the problem that gives rise to this par- 
ticular provision. As Mr. Burrus said, TVA has statutory authority 
to sell products abroad, only to the Army or Navy, or to our allies in 
case of war. 

There are two products manufactured by TVA at Muscle Shoals 
which we have sold abroad in the past. One is fertilizer, both nitrog- 
enous and phosphatic. 

We sold fertilizers abroad during World War IT at the request of 
the War Production Board and immediately after the war at the 
request of the Department of Commerce and other agencies which 
were responsible for executive policy on shipments of products to 
foreign countries. 

The second product sold by TVA for shipment abroad is a ma- 
terial known as ferrophosphorus. It is a slag material produced 
unavoidably as a byproduct in the manufacture of elemental phos- 
phorus. The ferrophosphorus produced is of two grades: One grade 
which contains 23 percent or more phosphorus can be used by the 
domestic steel industry in the manufacture of steel, and we dispose of 
it domestically. 

About half of TV A’s ferrophosphorus production is of less than 23 
percent phosphorus content and there is no domestic market for that 
material, There is a market for it, however, in certain foreign coun- 
tries, particularly Belgium and Luxemburg. We have been dis- 
posing of it and are disposing of it by shipment to those countries, 

It serves the dual purpose of helping the steel industries of those 
two countries and at the same time obtaining a revenue for the Gov- 
ernment on a product which otherwise would be wasted since there 


is no other market for it. 
Primarily the desirability of continuing authority to make ship- 
ments of ferrophosphorus abroad accounts for the inclusion of a por- 
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tion of the TVA act in this legislation. Of course if the Defense Pro- 
duction Administration or some other agency should conclude that 
TVA fertilizers were needed for shipment abroad that too would make 
desirable a continuation of TV A’s authority to make shipments to this 
country’s allies. 

Mr. Freienan. Just why in your opinion was that prohibition set 
up in the first place ? 

Mr. Marquis. I assume primarily it was because the Muscle Shoals 
chemical plant inherited from the Army was turned over to the TVA 
primarily for the production of fertilizer for the benefit of American 
agriculture on an experimental basis. This ferrophosphorus, of 
course, is not fertilizer material. It is simply a byproduct that is 
produced in the production of fertilizers. 

Mr. Pickxerr. Mr. Chairman, if I understand this situation, the 
basic act said that you can’t sell these products that you are interested 
in outside of the United States except in time of war. 

Mr. Marquis. Except to our allies in time of war, that is correct. 

Mr. Pickxerr. We are going to be without a war on our hands when 
we get through with the Japanese Treaty. So that you will have to 
quit selling your product even to our friends. 

Mr. Mareuts. That is correct. 

Mr. Pickerr. You want this power extended as an emergency power 
so that you can continue to sell. Suppose we get through with this 
current emergency say in July 1952. Under the terms of this bill, 
6 months after that you would still be in the same situation that you 
will be in if we do not continue this authority now. 

Is it desirable in your judgment to have this program on a perma- 
nent basis; to amend the basic act so that you can sell to people outside 
of the United States? 

Mr. Marquis. I cannot answer that, sir, at the present time, for 
this reason: As I] hae said, this ferrophosphorus is a byproduct of 
the production of elemental phosphorus for the Armed Forces, and 
for fertilizer. If the war emergency ends I presume that we will 
cease to produce elemental phosphorus for the Army. Just how much 
of the elemental phosphorus we will be producing for fertilizer is 
uncertain. At the present time we can only say that during the 
emergency we are producing those two products in quantity and 
obtaining this material as a byproduct, which we will continue to 
dispose of usefully, if the authority is extended. 

Mr. Prcxerr. You are not sending that to Korea or to anybody in 
that area, unless some of it goes to Japan. 

Mr. Mareuts. We have not sold fertilizers abroad since 1949. On 
ferrophosphorus I think our only shipments have been to Belgium and 
Luxemburg. 

Mr. Picxetr. Then the general world conditions, the disturbed state 
of affairs that we find ourselves confronted with here, have just been 
aggravated and emphasized by the Korean situation. We still have 
the big problem in dealing with Russia along with our friends in 
Europe. 

If they are our friends now for that purpose they are going to be 
our friends further down the road for the same reason, even though 
we get rid of this Korean mess. Aren’t you going to have the same 
conditions confronting you when you get through in Korea in the 
over-all picture that you have now ? 
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Mr. Marquis. Of course, I can not forecast that, sir. As long as 
the national emergency continues, whether it is based on Korea or 
based on general world tension, 1 assume we will be continuing the 
manufacture of elemental phosphorus. As long as that is true we will 
have ferrophosphorus produced as a byproduct of that operation and 
we will have it for sale. 

Mr. Picxerr. I do not quite grasp this thing to the point that we 
have to do it because we have an emergency in Korea, but when that 
is over we are right back in the same position we were in. 

Mr. Marquts. I am not speaking, of course, of the emergency in 
Korea as such. I take it there is a more general emergency which has 
led to the North Atlantic Treaty Organization, and to our attempts 
to bolster the industry of our friends in Europe, of whom Belgium 
and Luxemburg are two. 

Mr. Picxerr. It is impossible to foresee at this time the end of the 
general conditions we are confronted with. If that will continue for 
a long period of time, and apparently it is, | would like to get this 
on a permanent basis. My thought about this whole business is that 
the powers that you need to do the things that are requisite ought to 
be put on a permanent basis insofar as it is proper to put any of them 
on such a basis at all. 

This looks to me like one of those. I may be entirely wrong about 
it. Lam just not persuaded that we are in a condition now that we 
ought to let this thing continue, but at the same time when we get 
through with what we are now doing that we will be back in the same 
boat. Perhaps I miss the point of the whole thing. 

Mr. Marquis. If I may say this much more in clarification: We do 
not know what we will be producing at the time the emergency ends. 
We don’t know if we will have anything we will need to sell or desire 
to sell abroad. 

We do know that as long as a national emergency exists which re- 
quires the United States to help out with production in the Western 
European countries—Belgium and Luxemburg particularly in this 
case—then it will be desirable that we sell this material abroad. Hence 
we are asking for the authority on the basis of the emergency as it now 
exists. 

Mr. Forrester. I don’t know what you are making now. Will vou 
tell us that ? 

Mr. Marquis. As to ferrophosphorus, I can only tell you in general 
terms: We make elemental phosphorus, which is used for two pur- 
poses. We deliver it as elemental phosphorus to the Armed Forces 
for use as a munition, or we may use it asa first step in the production 
of phosphatic fertilizers. 

Mr. Forrester. In other words, you make phosphorus for the pur- 
pose of making gunpowder or ammunition / 

Mr. Mareuts. That is correct. 

Mr. Forrester. Of course, that under an emergency makes that 
manufacture much more necessary. 

Mr. Marauts. Yes, sir. 

Mr. Forrester. That is what I am trying to develop. So that you 
make munitions. What else do you make, or you make it for 
munitions 4 
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Mr. Marquis. We make phosphatic fertilizers, in the production of 
which elemental phosphorus is the first manufacturing step. We also 
manufacture certain nitrate fertilizers which are not involved here. 

Mr. Forrester. I come from an agricultural country. Phosphorus 
is in short supply, is it not? 

Mr. Marquis. Very much so. 

Mr. Forrester. There is an acute shortage so far as sulfur is con- 
cerned, is that correct ? 

Mr. Marquis. That is correct. 

Mr. Forrester. Of course, we assume that we would be authorized 
to consider that the Government is asking this country for 16,000,000 
bales of cotton, and also asking for other things due to this emergency, 
and sulfur is a very important fertilizer. Are you cooperating or are 
you making sulfur and phosphorus that can be released to the Ameri- 
can public, the farmer in the United States? Can he get any of that? 

Mr. Marquis. We do not make or use sulfur. TVA makes phos- 
phatic fertilizers by a process that does not involve the use of sulfur, 
and all TVA fertilizers are distributed in the United States. The 
only thing, as I say, that we are disposing of abroad at the present 
time is the low-grade ferrophosphorus produced as a result of the 
production of elemental phosphorus. 

Mr. Forrester. Do you make something that could be sold domes- 
tically to manufacturers and turned into sulfur? 

Mr. Marquis. No, sir. 

Mr. Frieuan. Does this statute refer only to byproducts or all 
products ? 

Mr. Maraquts. All products. 

Mr. Feiguan. I did not quite understand your answer when I asked 
you in the first instance why this provision restricting that sale abroad. 

Mr. Marquis. When the TVA Act was passed in 1933, the proposi- 
tion was one of finding a use for the nitrate plants at Wilson Dam 
which had lain idle since the First World War. 

One of the purposes of Congress in enacting the TVA Act was to 
provide for the use of those plants and provide further that the prod- 
ucts be used for the benefit of American agriculture. 

I do not recall any legislative history on this section that would 
indicate why these particular words were used, but from the general 
tenor of the debates at that time I would assume that it was put in 
to insure that the benefits of the products made at Wilson Dam would 
go primarily to American farmers. 

Mr. Forrester. Are any of these fertilizers being furnished to 
foreign countries that are under the relief acts that we have? 

Mr. Marquis. Some were in World War IT and afterward, but none 
since 1949, 

Mr. Forrester. In other words, we are not giving any of that to 
these foreign countries? 

Mr. Marquis. No, sir. We do that, of course, only if asked to do so, 
presumably the Defense Production Administration or some other 
agency responsible for that sort of thing ask us to do so. 

This legislation, as I say, is primarily simply a means of giving us 
authority to dispose of a product, this low-grade ferrophosphorus, 
which cannot be used domestically at all, but for which there is a 
market abroad. 
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Mr. Forrester. Then you would agree that the statement from the 
gentleman from Texas is correct: That this should be permanent? 

Mr. Mareuts. I am not sure of that, because I do not know that 
after the emergency ends we will be having any of this byproduct 
material for sale in any quantity, 

Mr. Forrester. As long as you make fertilizer you will have by- 
products, will you not ad 

Mr. Marquis. As long as we make elemental phosphorus for mili- 
tary or fertilizer use. But with the end of the emergency we will 
not, I presume, make elemental phosphorus for the use of the armed 
services. I would guess that our production of triple superphosphate 
would be curtailed. 

Mr. Forrester. You did not make that then between the time after 
we were through with the war and the time of Korea? 

Mr. Marquis. We did not make elemental phosphorus for military 
use. We were producing fertilizers, yes, sir. We were producing 
phosphatic fertilizers. 

As I tried to indicate, at about the time the Korean thing broke, 
we had plans in the works to curtail very drastically our production 
of triple superphosphate. Some similar situation might arise at the 
conclusion of the national emergency. 

Mr. Forresrer. Has there ever been a time since TVA was in opera- 
tion that you have not made your products, such as the phosphorus 
that you were talking about? 

Mr. Marquis. We have made phosphatic fertilizers of one sort or 
another ever since we got the plants in production. 

Mr. Forrester. In other words, it has been permanent from that 
time up to now ¢ 

Mr. Marauts. Yes, sir. 

Mr. Forresver. Then it is a logical conclusion that it would be 
better to be permanent. 

Mr. Maraquts. As I say, I can only state what our plans were with 
respect to triple superphosphate, and the fact that the Korean episode, 
the sulfur shortage and the rest of it resulted in a change in those 
plans. 

Mr. Forrester. I recognize the fact that you are a lawyer but why 
would not we have.a right to assume that it would not continue ? 

Mr. Marquis. Generally there is a presumption to that effect. I 
just cannot forecast the future. 

Mr. Forrester. The presumption would be against you, would it 
not, that a thing which is in being would continue? That is a legal 
presumption. 

Mr. Maraquts. Certainly. 

Mr. Freienan. You are selling both products and byproducts? 

Mr. Marquis. Yes, sir. 

Mr. Frichan. Abroad ? 

Mr. Marquis. No, sir. The only thing we are presently selling 
abroad is the byproduct. 

Mr. Feignan. There is provision in the statute to sell the product 
apart from the byproduct? 

Mr. Marquis. The statute provides that no products of the corpora- 
tion shall be sold abroad except to the Army and Navy, or to our 
allies in case of war. 
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Mr. Feiguan. No product ? 

Mr. Marquis. Yes, sir. 

Mr. Friguan. Under this statute you have the privilege of selling 
products, and also byproducts. Your particular argument, as I un- 
derstand it, has been the fact that we have this surplus for which we 
have no use, consequently, we must sell that byproduct somewhere, 
and there is a buyer abroad ? 

Mr. Maraquts. Yes, sir. 

x 5 ° * . re 

Mr. Fetenan. That is with reference to the byproduct. That does 
not obtain with reference to one of your primary products? 

Mr. Marquis. No, sir. We have simply assumed the term “prod- 
ucts” was broad enough to include anything produced either as an 
end product or asa byproduct. 

Mr. FeicHan. You are still selling this byproduct, and in your 
opinion you have every expectation to continue that ? 

Mr. Marquis. Certainly under the present situation, as long as we 
have it, yes, sir. 

Mr. Ferenan. Thank you, very much. 

(Norp.—The following information was later furnished for the 
record :) 

TENNESSEE VALLEY AUTHorIry, 

Washington 25, February 29, 1952. 
Miss VetMa SMEDLEY, 

Assisiant Chief Clerk, House Committee on the Judiciary, 
Poom 346, House Office Building, Washington, D. C. 

Dear Miss SMEDLEY: Colonel Hearn called to say that Mr. Pickett had several 
questions with respect to TVA’s production and shipment of ferrophosphorus 
which he had failed to ask during the brief testimony Wednesday. At Colonel 
Hearn’s suggestion I am sending to you on the attached page the questions as I 
understood them by telephone, and the answers. I am enclosing two copies, one 
for the record and one for Mr. Pickett. If by chance I did not understand his 
inquiries clearly, | hope you will be good enough to let me know. 

Please assure Mr. Pickett we should be glad to get any additional information 
which would be helpful to him, 

Sincerely yours, 
MARGUERITE OWEN, 
Washington Representative. 
1. What quantities of ferrophosphorus are being sold abroad by TVA? 

Through January 31, 1952, TVA has shipped a total of approximately 19,000 
tons of ferrophosphorus for use abroad. This material has contained from 18 
to 22 percent phosphorus. Foreign shipments which are being made from an 
accumulated stockpile as well as from current production of the low-grade mate- 
rial are presently running at a rate of about 12,000 tons a year. 

2. What quantities of the material are being sold in the United Statcs? 

Through January 31, 1952, TVA has shipped a total of approximately 26,000 
tons of ferrophosphorus containing 23 or more percent of phosphorus content 
within the United States. 

8. What income has been derived from these sales? 

The 26,000 tons of higher grade ferrophosphorus shipped to the domestic 
market have resulted in a gross income to TVA of $1,520,000, 

For the 19,000 tons of lower grade ferrophosphorus for which there is no 
domestic market and which have been shipped for consumption abroad, TVA has 
received a gross income of $623,000. (While these figures indicate a gross in- 
come on foreign sales averaging $33 a ton, sales are presently being made at prices 
considerably above this average. ) 
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4. 1s the operation a profitable one for TVA, 

The cost of handling the ferrophosphorus preparatory to sale is less than $4 
per ton. The difference between the selling price and this cost is profit since 
the material is an inevitable byproduct of the production by TVA of elemental 
phosphorus for use in munitions and fertilizer. 

Mr. FrIcHAN. We will recess until 10 tomorrow morning in the 
main committee room. 

(Thereupon, at 12:15 p. m., an adjournment was taken, to recon 
vene Thursday, February 28, 1952, at 10 a. m.) 
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THURSDAY, FEBRUARY 28, 1952 


Houser or REPRESENTATIVES, 
CoMMITTRE ON THE JUDICIARY, 
SuBcoMMITTEE No. 4, 
Washington, D. C. 

The subcommittee met at 10:10 a. m., in room 346, Old House 
Oflice Building, Hon. E. L. Forrester presiding. 

Subcommittee members present : Representatives Forrester, Pickett, 
and Boggs. 

Present also were Miss Velma Smedley, assistant chief clerk, and 
Cyril F. Brickfield, committee counsel. 

Mr. Forresrer. I regret the fact that we have not been able to 
proceed promptly on the hour, but it appears that our chairman is 
sick; and Congressman Hillings is also away. Iam advised that Con- 
gressman Boggs is expected to be here in a matter of approximately 
5 minutes. I hope that is the case, but I did want to explain to you 
ee the delay in getting started. 

I do not know what would be the ruling of the chairman or the 
majority opinion of this subcommittee ; but where I am serving in 
the absence of our chairman, it is going to be my position that these 
hearings will not be conducted except at times when we have a majority 
of this subeommittee present. I believe this whole matter is entitled 
to have the consideration of at least a majority or a quorum of this 
subcommittee present. 

I thought that I might explain that to you gentlemen now, and I 
hope you will agree with me on that. I hope that is going to be the 
established policy of this subcommittee. 

Mr. Picxerr. I might add just one word to what Mr. Forrester 
has said. We do not know for sure that Mr. Hillings will be avail- 
able to us tomorrow, but we think that conditions are such that he 
will be here. 

Mr. Forrester. Now that Mr. Boggs has come in, the subcommittee 
will proceed. We will take up where we left off on yesterday. Mr. 
Burrus, what is your pleasure at this time / 

Mr. Burrus. The next item we would like to take up is at the top 
of page 15 of House Document 368. It is 1 (a) (9) in the bill, item 
107; and the item authorizes the President in time of war to declare 
the commissioned corps of the Public Health Service to be a military 
service and to carry with it full military benefits with that, including 
certain uniform allowances of $250. 

The termination of this authority would hamper the ability of the 
service to recruit and retain officers; and it is felt that since military 
status imposes such obligations as authority to transfer commissioned 
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officers without their consent, it ought to carry the military benefits 
also. 

Dr. Eugene Gillis is here to explain that to the committee and an- 
swer any questions. Dr. Gillis 

Mr. Forrester. We will be glad to hear from Dr. Gillis. 


STATEMENT OF DR. EUGENE GILLIS, PUBLIC HEALTH SERVICE, 
ACCOMPANIED BY ROBERT JOHNSTON 


Dr. Guts. I am Dr. Eugene Gillis of the Office of The Surgeon 
General, United States Public Health Service. Mr. Chairman, as 
has been pointed out, this authority under the Executive order which 
was effective July 29, 1945, does give us the power to refuse resigna- 
tions. 

At the present time we are obliged to transfer people to posts which 
thev are not always extremely enthusiastic about, and would resign 
if they were so allowed. For example, at the present time we are 
assigning a considerable number of officers overseas to the Mutual 
Security Agency which is operating in southeast Asia. We are assign- 
ing officers to the Technical Cooperation Administration, point 4, 
which is operating mostly in the Near East. We are assigning officers 
to the Office of Inter-American Affairs, which operates in Central 
America and South America. Of course, these posts are not the most 
desirable for the officers and their dependents, and often there are 
separations from their families because of the particular posts. 

We also are assigning a considerable number of officers to the 
United States Coast Guard: and, as you know, a great many folks 
do not like being at sea because of seasickness and so forth. So it is 
necessary to order people to such duties. 

Mr. Forrester. Is that all of your statement, sir / 

Dr. Guus. On that particular section, section 216; and section 212 
is closely related to section 216—— 

Mr. Forrester. Where are sections 216 and 212 in this report that 
we have ? 

Dr. Gituis. They are under 1 (a) (9), item 107, on page 15. In the 
United States Code they are sections 213 and 217 of title 42. However, 
in the basic Public Health Service Act they are sections 212 and 216. 

Mr. Forrester. Are those statements short, or are they long? 

Dr. Guus. They are relatively short, ves, sir. 

Mr. Forrester. Do you have those ? 

Mr. Burrus. Yes, I think we do. 

Dr. Guus. I have them right here, sir: Section 212 (a)— 

For the purposes of this section—(1) the term “full military benefits” means 
all rights, privileges, immunities, and benefits provided under any law of the 
United States in the case of commissioned officers of the Army (including their 
surviving beneficiaries) on account of active military service, including, but not 
limited to, burial payments in the event of death, 6 months’ pay in case of 
death, veterans’ compensation and pension and other veterans’ benefits, the 
rights provided under the Soldiers’ and Sailors’ Civil Relief Act, as amended, 
and under the National Service Life Insurance Act, as amended, travel allow- 
ances, including per diem allowances for travel without regard to repeated 
travel between two or more places in the same vicinity, exemption from payment 
of postage on mail, exemption of certain pay from Federal income taxation, and 
other benefits, privileges and exceptions under the internal-revenue laws; exclud- 
ing, however, retired pay, uniform allowances, the right to be awarded military 
ribbons, medals, and decorations, and the benefits of the Mustering-out Payment 
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Act of 1944, and excluding reemployment rights with respect to any commissioned 
officer of the service except officers of the Reserve Corps called to active duty 
after November 11, 1943; and 

(2) the term “limited military benefits’ means full military benefits, except 
veterans’ compensation and pensions and other veterans’ benefits, and eligibility 
under the National Service Life Insurance Act. as amended, 

(b) Commissioned officers of the Service (including their surviving benefi- 
ciaries )— : 

(1) Shall be entitled to limited military benefits with respect to all active 
service in time of war; 

(2) shall be entitled to full military benefits with respect to active service 
performed while detailed for duty with the Army, Navy, or Coast Guard; 

(2) shall be entitled to full military benefits with respect to active service 
outside the continental limits of the United States, or in Alaska, in time of war; 

(4) shall be entitled to full military benefits with respect to active service 
vrformed while the Service is part of the military forces of the United States 
pursuant to executive order of the President. 

(c) The authority vested by law in the War Department, the Secretary of 
War, or other officers of the War Department with respect to rights, privileges, 
immunities, and benefits referred to in subsection (a) shall be exercised, with 
respect to commissioned officers of the Service, by the Surgeon General under 
the supervision and direction of the Administrator. 

(id) The President may prescribe the conditions under which commissioned 
oflicers of the Service may be awarded military ribbons, medals, and decorations. 

I might comment that certain of those benefits have already ex- 
pired by limitations in law, such as, for example, the pay ment of 
postage on mail. This benefit had expired and was only reenacted 
for those in combat zones. Also Federal income-tax exemption ex- 
pired some time back, and has not been reenacted. . 

Mr. Burrvs. Your point is that even the continuation of this law 
will not—— 

Dr. Gruis. Would not reinstate those benefits which have expired. 

Section 216: 

In time of war, or of emergency proclaimed by the President, he may utilize 
the Service to such extent and in such manner as shall in his judgment promote 
the public interest, and in time of war he may by Executive order declare the 
commissioned corps of the Service to be a military service. Upon such declara 
tion, and during the period of such war or such part thereof as the President 
shall prescribe, the commissioned corps (1) shall constitute a branch of the 
land and naval forces of the United States, and (2) to the extent prescribed by 
regulations of the President, shall be subject to the Articles of War and to the 
Articles for the Government of the Navy: Provided, That during such period or 
part thereof the commissioned corps shall continue to operate as part of the 
Service except to the extent that the President may direct as Commander in 
Chief. 

Mr. Piekxerr. Dr. Gillis, how many people are involved in this 
proceeding here ? 

Dr, Giuuis. At the present time, Mr. Congressman, there are 2,556 
commissioned officers on active duty. The commissioned corps con- 
sists of medical officers, dental officers, sanitary engineers, pharma- 
cists, scientists, nurse officers, dietitians, therapists—which ineludes 
both occupational and physical therapists—veterinarians and 
sanitarians. 

Mr. Pickerr. That means that all of the personnel in those categor- 
ies in the Public Health Service have been integrated into uniform 
then. Is that right? 

Dr. Gitits. They have been integrated into the uniformed services, 
yes, SIP. 

Mr. Picxerr. You do not have any that fit in those categories today 
that are not in the uniformed services. Is that right ? 
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Gituts. The Public Health Service, as do the other armed 
forces, have civilian employees. 

Mr. Picxerr. I understand that. But these 2,556 we are talking 
about are all you have in the Public Health Service that fit those 

rategories ? 

Dr. Guus. Yes, sir, that is the total of our commissioned officers. 
They are paid under the Career. Compensation Act which covers the 
seven uniformed services. 

Mr. Picxerr. Are their pay and allowances chargeable to the Public 
Health Service or to the various branches of the Armed F orces ¢ 

Dr. Gris. They are chargeable to the Public Health Service, sir, 
except when they are det ailed to other agencies on a reimbursable 
basis. For example, we do have people detailed, for instance, to the 
Army ona reimbursable basis, or to the Coast Guard. 

Mr. Pickerr. How many of those people would you lose if you did 
not get the right to continue them on their present status ? 

Dr. Ginuis. Actually at the present time, sir, we have around 200 
medical and dental officers who are serving their obligated service 
with us. In other words, they are serving the 2 years’ obligated service 
required under the Doctor-Dentist Draft Act, Public Law 779; and 
we would have no way of holding those people if we did not have mili- 
tary status, and did not have the authority of court martial. 

Mr. Pickerr. In other words, it is an involuntary service insofar 
as they would elect to continue or retire if you did not have the right 
hold on them. Is that it? 

Dr. Gmuts. Yes, sir. Another example, sir, of involuntary service, 
is that we have followed the practice of the other armed services 
wherein physicians who intern with us are expected to serve an addi- 
tional year after their internship. That is a contract type of arrange- 
ment, but could only be enforced by military law, as it were. 

Mr. Picxrrr. How many of those do you have? 

Dr. Gruuts. We have approximately 118 medical interns, I think 
it is, this year. 

Mr. Pickerr. Then would you stand to lose a total of 368 people if 
you did not have the statute continued ¢ 

Dr. Giuuts. That is the number that are serving obligated service. 
Of course there are a considerable number of people who initially 
came with us voluntarily but who, with loss of military benefits, might 
conceivably wish to go elsewhere. 

Mr. Picketrr. Then do I understand that the so-called military bene- 
fits have resulted in an increase in their income above what you would 
pay if they did not have these military benefits ? 

Dr. Giiuis., It does not result in an actual increase, sir. For ex- 
ample, if we did not have the authority to pay the $250 uniform 
allowance, there would be an actual cash loss because the individuals 
would still be required to provide themselves with uniforms at the 

various stations where we do wear uniforms, such as our United 
States Public Health Service Hospitals: the Bureau of Prisons Hos- 
pitals; the Department of Justice; aboard Coast Guard cutters; at 
Coast Guard receiving stations, and such. Thus there would be an 
actual cash loss. 

Inasmuch as we are all under the same Career Compensation Act 
and as many of these benefits will continue to accrue to members of 
the other armed services, actually our people would incur certain 
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potential losses. Some of them are fairly tangible, such as the $10,000 
gratuitous life insurance; veterans’ benefits to either the officer, be- 
cause of physical disability, or to the survivors of the officer, his wife 
and children, because of his death. 

These benefits may not be cash income at the moment, but they can 
potentially affect an individual. 

Mr. Picxertr. Do I understand, Doctor, that the only reason that 
you may put them in uniform is that they are part of the military 
establishment by reason of this statute / 

Dr. Guus. No, sir. Actually we are part of the seven uniformed 
services regardless of whether we are military or not. However, 
without the statute we would not be able to reimburse them for their 
uniforms; and yet we would still require them to wear uniforms 
which they would have to pay for themselves. 

Military status gives us the authority to discipline them the same 
as the other armed services discipline their officers. 

Mr. Picxerr. What would happen, Doctor, if this act were not 
extended ¢ 

Dr. Guaas. We would see a grand exodus, sir, and extreme difficulty 
in recruiting additional people to do the jobs which have been given 
us to do by Congress. For example, we have the responsibility for 
furnishing medical care to the Bureau of Prisons and also the obliga- 
tion for furnishing medical care to personnel of the Coast Guard. 

For example, not only do we furnish officers to the Coast Guard 
for their receiving stations and for their ships, but we take care of 
Coast Guardmen in our Public Health Service Hospitals. Naturally 
if we are going to give them adequate medical care, we have to have 
personnel to do it. 

Mr. Picxerr. You refer to it as “a grand exodus,” How many 
people does that amount to in your opmion’ Or is it the kind of 
Hegira we read about in history 4 

Dr. Guuis. It is kind of hard to estimate. The thing we have to 
keep in mind under present-day conditions, especially with medical- 
dental nursing personnel, is that there are extreme shortages of such. 
In fact, the only group which has been singled out by the Congress 
for Selective Service to draft as a group have been the physicians, 
the dentists, and veterinarians; and, if necessary, other allied medical 
specialists. 

Mr. Pickerr. Has anybody been drafted to your knowledge into any 
branch of the armed services in the medical fields ; 

Dr. Gituis. Yes, sir. There are two or three that have actually 
been drafted who have refused to accept commissions and have been 
actually drafted. 

Mr. Pickerr. Do you mean two or three people or two or three 
categories / 

Dr. Gituis. Two or three people, sir. They Lave been given the 
opportunity to accept a commission, and only when they were so re- 
calcitrant that they refused to accept a commission have they actually 
been drafted. 

Mr. Pickxerr. That is rather startling to me, that there are only 
two or three people in the whole United States that have been drafted 
into any branch of the service from the medical field. 

Dr. Guus. That is to my knowledge, sir. 
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Mr. Picxerr. Do you have any information regarding the total 
figure for all branches of the armed services that have come in actu- 


ally as draftees? 

Dr. Guus. No, sir; I do not. 

Mr. Picxerr. Colonel, do you happen to know that figure? 

Colonel Hearne. I do not, Mr. Pickett. I will get the answer. 

(The following infor mation was subsequently furnished for the 
record :) 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE SURGEON GENERAL, 
Washington D. C., March 138 1982. 
Memorandum for Lt. Col. Floyd M. Lundberg, Office, Chief of Staff, United 
States Army, Legislative and Liaison, Room 2D 643. 

1. With reference to your telephone inquiry of March 11, 
data is furnished for your information: 

a, Inquiry—How many officers or enlisted men have entered upon active 
duty as a direct result of Public Law 779? 

Answer.—It is not possible to state precisely how many Army Medical Service 
officers have entered active military service as a direct result of the enactment 
of Public Law 779, Fighty-first Congress. In order to arrive at any precise 
figures in this regard, it would be necessary to determine and evaluate the 
motives of the thousands of such officers who have entered the active military 
service during the past 14 months. Since the enactment of Public’ Law 779, 
however, 3473 Army Medical Service officers (consisting of 2206 MC, 1241 DC, 
and 26 VC) who are classified in priority I have entered the active military 
service. It is the opinion of this office that with but few exceptions all of these 
officers may be considered as having entered the active military service as a 
direct result of the enactment of Public Law 779. 

Three enlisted men have actually been inducted under the provisions of Public 
All three were physicians and were inducted during the last week 
of July 1951. This action occurred because of their failure to accept reserve 
commissions prior to the date of their scheduled induction. Two of the 
physicians in question accepted reserve Commissions shortly after being inducted. 
The third physician applied for a commission in December 1951. Action on his 
application has been suspended pending the outcome of an investigation of his 

case currently being conducted by the Assistant Chief of Staff, G—2. 


1952, the following 


Law 779. 


The Department of the Dna y has not drafted any medical personnel. 
The Department of the Navy has spaces for 4,611 medical officers and have 
on duty at present 4,221. It has spaces for 2,028 dental officers and have on duty 


at present 1,712. 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington. 


Memorandum for Maj. Gen. Miles Reber, Chief of Legislative Liaison, Depart- 
ment of the Army 
Information to Assistant Secretary of Defense (Legal and Legislative Affairs), 
attention: Director, Legislative Services; Rear Adm. George L. Russell, 
Judge Advocate General, Department of the Navy 
Subject: House Joint Resolution 386, “To continue in effect certain statutory 
provisions for the duration of the national emergency proclaimed December 
16, 1950, and six months thereafter, notwithstanding the termination of the 
existing state of war.” 
In reply to the questions asked in your memorandum on the above subject, the 
answers are as follows: 
(a) The Department of the Air Force has no surplus personne! and anticipates 
no surplus personnel in the categories specified in your memorandum. 
(b) There are approximately 350 medical officers now on active duty with the 
Department of the Air Force who have been procured through referral by Seleec- 


tive Service. In addition to the 350, there are approximately 1,987 medical 


officers who have been called to active duty since the enactment of Public Law 779. 
Roserr E. L. Ea ron, 
Brigadier General, USAF, Director, Legislation and Liaison. 
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Colonel Hearne. However, I would like to express an opinion. I 
think you are going to find the number is small because they know 
that the draft board is breathing down their neck if they do not come 
in; and I think most of them take the commission and come in. 

Mr. Picxerr. We would like to know the answer to that because it 
has been my general understanding that there have been very few 
that have actually come into the service under the draft. Most of them 
have volunteered for the reason you said. 

When was this statute enacted under which you are now operating, 
Doctor ¢ 

Dr. Guts. The basic authority for the President to declare the 
commissioned corps ef the Public Health Service as a branch of the 
land and naval forces was enacted on July 1, 1944. The Executive 
order was promulgated by the President on June 21, 1945. 

Mr. Pickerr. Then we operated for about 215 years during the 
course of the war without any basic authority to do this very thing 
that we are now talking about extending. Is that right ? 

Dr. Gituis. We had extreme difficulties, sir. 

Mr. Pickxerr. You must have, of course. 

Dr. Gituis. That was the basis on which the President promulgated 
the Executive order. 

Mr. Picxerr. The actual shooting has been over about 614 years 
at the present time. Your authority has continued, I assume, only 
because of the existence of the state of war with Japan. Is that right? 

Dr. Giuuts. Yes, sir. 

Mr. Picxerr. That is going to terminate with the conclusion of the 
Japanese treaty and the things that are necessary to be done to im- 
plement that treaty; and vou want this authority extended under 
the declaration of emergency of December 1950 ¢ 

Dr. Giuuts. Yes, sir. 

Mr. Pickerr. When that declaration of emergency is terminated 
either by the action of the President or the Congress, are you not 
going to be in the same shape, if we extend this act, at that time that 
you are now if we do not extend it ? 

Dr. Guts. No, sir. At that time we certainly do not anticipate 
that we will have the responsibilities which we have today. There 
will not be the same shortage of physicians, dentists, and nurses, for 
instance, such as there is today. Because of the increased defense 
activities, the shortage has been markedly accentuated. We expect 
there will still be a shortage, but it certainly will not be as acute as 
it is today. 

Of course you also have the situation, sir, that when the end of the 
emergency is declared and 6 months ensue, the other services will 
also lose many of the benefits which we would have under this order. 
So a certain equity will be maintained. 

Mr. Pickerr. Then this emergency condition under which we are 
operating by virtue of the proclamation is based upon, so far as the 
laws are concerned, a Presidentgal proclamation only and not upon 
any act of Congress? 

Dr. Gituis. The act of Congress gives the President the authority, 
sir, to so proclaim. 

Mr. Picxerr. It was done by proclamation, though, which he had 
the authority to issue; but not upon any act of Congress. T can fore- 
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see the possibility that there may be a withdrawal of that authority 
at some time, or at least an implementation of it by action of Congress 
rather than reliance upon Executive proclamation of these things. 

I am just wondering if we ought not to give a little thought to 
permanent legislation about these matters rather than leave them 
just hanging in the air. Have you gentlemen thought that out? 

Dr. Gituis. Yes, sir. We are seeking permanent legislation for cer- 
tain of the benefits which the other services either permanently have 
or are seeking permanent legislation for. 

Mr. Pickerr. You think that if that permanent legislation is en- 
acted, it would put you in a position where you could fill your staff and 
the personnel requirements without the necessity of the authority as 
you now have? 

Dr. Giuuis. It would certainly put us in a much better position; 
yes, sir. 

Mr. Picxerr. Have you had legislation introduced in Congress to 
that effect ? 

Dr. Grits. We are about to introduce some; yes, sir. And there 
also is certain legislation pending that has been introduced by the 
Defense Establishment in which we are included specifically. 

Mr. Picxerr. If that legislation becomes law, then you will not 
need this authority ? 

Dr. Guts. No, sir. 

Mr. Pickerr. And you say it is about to be introduced ? 

Dr. Gituis. There are several bills involved. It is not an omnibus 
bill that takes care of the situation. What we are asking for is 
authority until such time as the various legislative authorities are 
enacted into law. 

Mr. Pickerr. But in the event basic authority is not granted, you 
would want still the emergency power here to continue? 

Dr. Guus. No, sir. If Congress in their wisdom does not wish to 
give us such authorities permanently, we certainly would not want 
to continue it on an emergency basis when there was no emergency 
existing. 

Mr. Forresrer. Doctor, | understood you to say there was some 
legislation pending, or would be shortly pending, before the Congress. 
But as I understood you, that was for benefits and so forth to accrue to 
the Health Service. Is that right? 

Dr. Gruuis. Yes, sir. 

Mr. Forrester. If that is the kind of legislation that is pending or 
will shortly be pending, then that kind of legislation does not touch 
this question that is involved here today, does it ? 

Dr. Giuuts. Yes, sir, it touches it from this standpoint, Mr. Congress- 
man. In time of war or national emergency we do need the authority 
to hold people involuntarily. We assume that under our basic law, 
whenever there is a war we would be given an Executive order to give 
us such authority. 

Mr. Forrester. I am talking aboug this legislation that you are talk- 
ing about which will be presented to Congress. As I understood you, 
it was for benefits in peacetime. 

Dr. Gruuis. Yes, sir. 

Mr. Forresrer. If that is true, then that does not touch this ques- 
tion here, does it, about the President's having authority during the 
time of war? 
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Dr. Giiiis. It does not touch this; no, sir, except that the President’s 
authority gives us the power of utilizing military discipline. 

Mr. Forrester. What I am trying to get at is: Are you not asking 
for this power for the present because of the fact that you do not have 
anything in legislation which would touch this particular problem 
that you are : asking for now / 

Dr. Gitiis. Yes, sir. 

Mr. Forrester. Which is it now? Does it involve this particular 
problem- —that is, the pending legislation—or not ¢ 

Dr. Giuuis. There is no pending legislation, sir, on military status. 

Mr. Forrester. As I understood you—and I am trying to get it 
down to brass tacks—those pending bills were for benefits to accrue 
even in peacetime. 

Dr. Guts. That is right, 

Mr. Forresrer. Does it or does it not involve the question of the 
President having these powers to involuntarily put the Health Serv- 
ice under military control in time of war? 

Dr. Gruuis. No, sir, the pending legislation does not affect that. 

Mr. Forrester. That is what I wanted to clear up, because I think 
you left the impression that those pending bills would cover everything 
that is involved here. 

Dr. Guts. No, sir, not everything; just the benefits, not the military 
discipline. 

Mr. Forrester. I do not know much about the Health Service. 1 
wish I knew more. I want to ask you now if this Health Service does 
not involve having a corps of highly skillful men and women specifi- 

cally trained in health problems ¢ 

Dr. Grits. Yes, sir. Most of these persons are commissioned. 

Mr. Forrester. These are the type of men who deal with malaria 
and other questions such as the troubles we had out in the Pacific 
during World War II? 

Dr. Guus. Yes, sir. We have a corps of highly trained specialists; 
as we say, professional and technical people. For example, the Tech- 
nical Cooperation Administration, point 4, is getting a considerable 
number of experts from the Public Health Service to go overseas and 
deal with such problems as malaria, dysentery, trachoma, the various 
diseases which occur in a great many of the less developed areas of 
the world. 

We, for instance, are requested by the other services such as the 
Army, Navy, and Air Foree, to loan them specialists to go overseas 
and help them with particular problems where they do not have 
specialists of their own. 

Mr. Forrester. In other words, what I am trying to develop, and 
you are helping me along that line, is that just any man and woman 
will not do. You have to have highly specialized men and women to 
do this job. 

Dr. Gituts. Yes, sir. We select them very carefully by competitive 
examinations. 

Mr. Forrester. That is why you want power for the President to be 
able to involuntarily put them into the military because of the fact 
that their skill may help you in the conduct of a war. 

Dr. Giunis. Yes, sir. What often happens, of course, during a 
period of emergency and full employment and tremendous expansion 
in various branches of industry and Government, is that those people 
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are much in demand. For instance, our sanitary engineers are very 
much in demand by consultant sanitary engineering concerns. Our 
physicians are very much in demand by various groups. They are 
offered much more attractive salaries than we can pay them, and the 
only way we can get our job done is to hold those people. 

There is a tremendous shortage of them and you just cannot replace 
them. 

Mr. Forrester. Is this committee authorized to assume that the 
longer you had a man connected with your Health Department, the 
more valuable that man would become? That is, ordinarily he would 
become more skillful and become more valuable im that line of work ¢ 

Dr. Gitxts. Naturally, sir; because the more experience which he 
has received, the more valuable he becomes. 

Mr. Forrester. Of course what you are asking for in this power 
is that while we know that shortly peace will probably be declared 
so far as Japan is concerned, you are not forgetful of the fact that, 
despite what they call it, we are in a war and we are in grave danger ; 
and what you are trying to do is to make preparations against that day 
which we hope will not come, but which all of us know could come just 
in an instant. 

Dr. Guus. Yes, sir. 

Mr. Forrester. I want to ask you: Has your Department ever given 
any thought to making this permanent legislation instead of being 
dependent upon a power given to the President of the United States? 

Dr. Giuuis. Originally there was a feeling that it should be perma- 
nent legislation. However, Congress decided that they wanted to 
have it only by Executive order of the President. 

Mr. Forrester. Do you know whether Congress decided that, or 
do you know whether Congress had no option, that it was just a 
question of vesting powers in the President? Frankly I do not 
know. Iam not trying to trap vou. Tam just asking, do you know? 

Dr. Gruuis. I believe that was the intent of Congress, to give the 
President that flexibility to enable him to use the Public Health Serv- 
ice commissioned corps for the best needs of the Nation in time of 
war. 

Mr. Forrester. Do you know whether that particular question was 
ever submitted to Congress through a bill and that Congress did exer- 
cise its authority and decide that it was a matter that should be 
vested in the President instead of being determined by permanent 
legislation? I just wondered if you know about that. 

Mr. Jounsron. I do not believe so. T think the provision that is 
currently in section 216 of the Public Health Service Act was sub- 
mitted to the Congress in the form that it was enacted. So I do not 
believe that the Congress actually had a chance to consider one pro- 
vision—that is, legislation specifically making the Public Health Serv- 
ice an armed service as against allowing the President to do it. 

I do not think that there was ever a clear-cut issue before the Con- 
gress or before our own committee, the House Interstate and Foreign 
Commerce Committee, which conducted the hearings on the bill in 
1943 and 1944. 

Mr. Forrester. That is what I am trying to find out. I am a new 
man up here, and one of the biggest. disillusionments I have had so 
far is that very seldom are we given an opportunity to actually de- 
clare our true feelings. We have to take it like they throw it up here. 
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Relative to these gentlemen and with reference to the Government 
buying their uniforms, could you give us a pretty good range of the 
salaries of these health officers? In other words, for the purpose of 
illustrating whether they make enough money to pay for their uni- 
forms without any trouble, or to demonstrate whether it would be a 
hardship on them if they were compelled to buy their own uniforms. 

Dr. Guts. The main difficulty, sir, on uniforms is so often uni- 
forms are not worn off duty. They are only actually worn while the 
individual is on duty at his station. So it means that the man has to 
equip himself with the regular civilian clothes, plus his uniforms, 

Uniforms are quite expensive these days, especially when you start 
buying the various equipage which goes with the uniform such as 
the grade markings, the special caps and such which you certainly 
would not buy to wear with civilian clothes. 

Mr. Forrester. What I am trying to find out is, Do they make sal- 
aries Where it would not impose any serious handicap on them to buy 
their own uniforms? Or is their salary such that it would dip down 
into their pockets in a degree that would tend to considerably reduce 
their salaries and their station in life. That is what I am trying to 
find out. 

Dr. Grits. Actually only those in or below the grade correspond- 
ing to Army captain get a uniform allowance. The officers who come 
in at higher grades do not get the uniform allowance. Those who 
come in during peacetime do not get a uniform allowance. 

For example, I have been in the Public Health Service 19 years now, 
and I have never had a uniform allowance; and I have certainly 
bought numerous uniforms in my time. So it is only those in the 
lower grades who get the allowances. 

Mr. Forrester. What I am trying to find out, frankly I am not 
interested in anybody living in luxury in a period like this. But I am 
tremendously interested in trying to see to it that all of our people 
are given an amount that will be sufficient to give them a decent living 
under our American standards. I am trying to do everything I can 
to see if we cannot build up a more efficient Health Service in this 
country for the people, because God knows they are going to have to 
have it before this thing is through, all of them. 

Colonel Hearne. Mr. Chairman, may I suggest at this point there 
will be a witness a little later on on the matter of uniform allowances 
for the armed services. The Public Health Service being one of the 
uniformed services, what is said with respect to the armed services 
would also be true with respect to the Public Health Service. Our 
witness will be prepared to give you the ranks and the pay and so forth 
of the people who get that uniform allowance. 

I believe, Mr. Chairman, it might be well to defer that question 
until that witness goes on. 

Mr. Forrester. I would like to make the observation, though, that 
I am not particularly interested in what some other branch gets. 
What I am interested in is the right and the wrong of thisthing. That 
is what I am trying to get at. 

I recognize that ‘the Health Department is a fine servant. I recog- 
nize that. they are skilled men, and I want to reward their skilled men 
within the bounds of patriotism and within the bounds now that every 
man now owes a great duty to the Government. 
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Colonel Hearne. Mr. Chairman, it might very well be that some 
features of the Uniform Allowance Act are wrong. I would not say as 
to that, sir. The purpose of this Joint Resolution 386, of course, is to 
continue the status quo of things; and then if the Congress should 
feel that the Uniform Allowance Act is wrong in any respect, the 
Congress is perfectly free to amend that act at any time. 

Mr. Forrester. Of course you know we do not have too much to do 
with that. This particular feature is the one that is before us, and 
that is why I was trying to develop that information. I will tell you 
now I am in svmpathy with skill. I do not mind saving that now. 
T just want to hold it within reasonable bounds as to salaries, and so 
forth. 

I think one of the worst things in this country tod: av is that we are 
in some quarters making it a sin for a man to become skilled and a man 
to become adept in certain lines of endeavor. I think it is mighty bad. 
I have championed those fellows myself personally. 

Are there any questions? 

Mr. Boaes. If I may ask one question. I think vou have brought out 
a great deal about this, but T am confused on this point. Are all the 
officer personnel of the Public Health Service now under military 
authority ? 

Dr. Grmuuuis. Yes, sir. 

Mr. Bogas. And this resolution is to continue that status ? 

Dr. Grits. For the emergency. 

Mr. Boaas. How many of the Public Health Service officers are on 
assignments with the armed services? 

Dr. Grits. At the moment we are all part of the armed services. 

Mr. Boaes. You are part of the uniformed services. 

Dr. Guus. And by Executive order we are part of the armed 
services. 

Mr. Boces. You mentioned discipline several times in urging this 
continuation of this authority under the emergency as necessary be- 
eause of the disciplinary problem. Do you have a serious disciplinary 
problem ? 

Dr. Guus. Yes, sir. We have numerous people requesting termina- 
tion: in other words, release. 

Mr. Bocas. The disciplinary problem is primarily one of keeping 
them in the Service? 

Dr. Grruis. Yes, sir. We are dealing with a high type of person, 
as the chairman has pointed out. We are dealing with well-trained, 
scientific and technical people, and we rarely have any disciplinary 
problems with that type of person. They are well educated. 

Mr. Bocas. That is the point I wanted to clear up. I would not 
think vou would have. 

Dr. Giuuis. Naturally we get a bad egg now and then, but relatively 
speaking we rarely have to have a court martial on our officers. 

Mr. Bocas. It isa anestion then of holding them in the service. You 
feel that is a real problem ? 

Dr. Gruurs. Tt is, decidedly. 

Mr. Bocas. IT know personally many of the Public Health officer 
personnel who went in that service because that is just the type of 
career they wanted rather than private practice or other types of 
practice. Tam somewhat amazed that you are having this problem. 
T thought mostly people were in that service because it was the type 
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of career they had chosen for themselves. Their character and dis- 
position were made up for that type of career, and they were in there 
because of a desire and scientific facilities to carry out the ambition 
they have. 

I am somewhat amazed that you find it difficult to hold people and 
must hold them against their will. I would kind of hesitate to do 
that except in circumstances amounting to war. 1 suppose these cir- 
cumstances do amount to war in the full sense, but I hate the enforced 
servitude, and I would not think it would be a very healthy situation 
for the Public Health Service or any other service to have to force 
people against their will to continue in the Service. I would not want 
the Service to depend upon that kind of a situation. 

Dr. Guus. We do not like it either, sir. Ideally if we could have 

everybody volunteers, that would be the way to get the best possible 
job done. But when you have an emergency with marked shortages 
of personnel, and in the health professions, where the outside incomes 
are so remunerative at the present time—the Department of Commerce 
made a recent survey of the incomes of private physicians; and they 
were netting over $11,000 a year for general practitioners, and the 
specialists were somewhat in the realm of around $14,000 or $15,000 a 
year. 
With the increase in cost of living and the pressures on our officers 
with families and such, although they would like to stay in the Public 
Health Service as a career, they find difficulty in making ends meet, in 
educating their children, and such. So naturally they are looking for 
greener pastures. 

Where you have an emergency situation and have to order people, 
for instance, over to southeast Asia, to Indochina, Indonesia, Burma 
and such, they naturally would much prefer to be practicing in their 
home town than to have to do that sort of thing. In peacetime if they 
felt strongly enough about not taking a particular assignment, they 
would resign. But of course in peacetime there would not be so many 
undesirable assignments. 

We have to be able to hold them if we are going to get that job done. 
We are participating very actively in the cold war in our activities 
with the Mutual Security Agency and the Technical Cooperation 
Administration and the Office of Inter-American Affairs as well as 
the Coast Guard, Department of Justice, and so on. 

Mr. Pickerr. Dr. Gillis, what is the highest pay in the commission- 
ed corps of the Public Health Service ? 

Dr. Giuuis. The highest paid person is the Surgeon General. He 
receives the same pay as a major general of the other services. 

Mr. Prcxrrr. What does that amount to? 

Dr. Giuuis. It is approximately $14,500, 

Mr. Pickerr. He would be one of those affected by the failure to 
extend this act. Is that right? 

Dr. Giuuts. Yes, sir. 

Mr. Prexerr. And he could quit if he wanted to? 

Dr. Giuuts. Of course we seriously doubt that a man who has had 
20 vears’ service is going to resign. 

Mr. Pickerr. I doubt that, too, especially if he is drawing $14,500 
avear. But at the same time, if you did not have this statute upon 
which to base his continuance in service, he could quit. Is that right? 
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Dr. Giuuts. I am sure he has had better offers than $14,500. But he 
has certainly dedicated himself to public health. 

Mr. Pickerr. The point I get at is he cannot quit now if he 
wanted to. 

Dr. Guts. That is right, sir. 

Mr. Pickerr. But he could quit if you did not have this statute 
extended, 

Dr. Guts. Yes, sir. 

Mr. Pickerr. What are your grades in pay of these other fellows, 
the so-called “run of the mill,” not the Surgeon General, but the rest 
of them? What are their grades and what is their pay, from the 
maximum to the minimum ? 

Dr. Gituts. The second heutenant, our grade corresponding to sec- 
ond lieutenant, starts with a basic pay of $213.75 per month plus 542 
for subsistence ; and, if he is married, he gets $75 per month for quar- 
ters. If he is single, he gets only $60 per month for quarters. 

Mr. Pickerr. How many second lieutenants do you have in the 
service ¢ 

Dr. Giuuts. We have 91, sir. We do not commission medical of- 
ficers, dental officers, sanitary engineers, veterinarians, or scientists as 
second lieutenants. The lowest grade for them is first lieutenant. So, 
the majority of our second lieutenants—I beg your pardon; we do 
commission some sanitary engineers as second lieutenants, some nurses 
as second lieutenants, some dietitians as second lieutenants, and some 
therapists as second lieutenants. 

Then the next grade, the assistant grade, corresponding to Army 
first lieutenant; their basic pay is $249.38 plus $42 for subsistence; and 
they get, with dependents, $82.50 for quarters. If they do not have 
dependents, it is $67.50 for quarters. 

Mr. Pickerr. That takes care of the lowest two ranks. Under the 
chief of the service, what is the next rank below him and the one 
below that, and what is their pay ? 

Dr. Gituts. Below the major general ? 

Mr. Pickerr. Yes, sir. 

Dr. Giuuts. The next is brigadier general. We only have seven 
major generals and seven brigadier generals. 

Mr. Pickxerr. Then you have a bunch of colonels, I presume? 

Dr. Giiuts. We have 300 colonels; yes, sir. 

Mr. Pickerr. What is their pay? 

Dr. Gris. The colonel’s basic pay is $570 a month, plus $42 for 
subsistence, plus $120 for quarters if he has dependents or $105 for 
quarters if he has no dependents. 

Mr. Pickerr. You talk about the basic pay in each of these grades. 
Is there some increase in that pay based on tenure in service ? 

Dr. Gituis. Yes, sir. However, a colonel does not get an increase 
in pay until he has had over 16 years’ longevity credit. 

Mr. Picxerr. It generally conforms in principle to what is com- 
parable in the armed services? 

Dr. Giuts. It is the same pay exactly; yes, sir. 

Mr. Pickerr. What was the highest grade in your commissioned 
service to which a uniform allowance is paid ? 

Dr. Giuuis. The highest grade is corresponding to Army captain. 
Just the three lowest grades—captain, first lieutenant, and second lieu- 
tenant. 
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Mr. Picxerr. Then a failure to extend this act would affect only 
those three lowest grades—captain, first and second lieutenant—inso- 
far as the uniform allowance 1s concerned. 

Dr. Giuuuis. That is right, sir. 

Mr. Picxerr. The amount involved would be only $250 a year. Is 
that right ¢ 

Dr. Gituis. Only $250 payable once only. 

Mr. Pickxerr. That would be just $250 when they get into the service 
and that is the only time they ever get that allowance / 

Dr. Gituis. Yes, sir. It is estimated you cannot outfit yourself to- 
day for $250, 

Mr. Pickerr. I know that you could not do it 5 years ago and prob- 
ably never will be able to do it, at least in the foreseeable future. But, 
at the same time, $250 is the end of it, one time and that is all 

Dr. Giuis. Yes, sir. 

Mr. Pickxerr. How many people do you have on foreign duty in the 
Public Health Se rvice / 

Dr. Gituts. I will have to get the exact figure for you, sir, for the 
record: but offhand we have, for instance, in point 4, 23; Mutual Se- 
curity, 70—which would be 93; Inter-American Aitairs, 13, which 
would be 106. Then we have, I am sure, 25 or 30 more on other types 
of activities overseas. 

Mr. Pickerr. Would 150, you think, cover the outside number ¢ 

Dr. Gruuis. I will have to get that exact figure: someplace bet ween 
150 and possibly 175 or 200, | Norr.—See memorandum, p. 55. | 

Mr. Pickerr. You think 200 would cover it, then ‘ 

Dr. Ginuis, Actually we are being called on for many additional 
people at the present for Technical Cooperation Administration, In- 
ter-American Affairs, and Mutual Security Agency. 

Mr. Prexerr. Is their pay all chargeable to ‘the Public Health Ser- 
vice f 

Dr. Gittis. No, sir. When they are detailed to other agencies, the 
Public Health Service is reimbursed by the other agencies. 

Mr. Pickerr. How many people do you have in the Pacific area, 
Southwest Pacific? You mentioned Indochina, Burma, and some 
other places. 

Dr. Gitits. IT would have to get that for you, sir. | Nore.—This in- 
formation appears following oral testimony of Dr. Gillis, p. 55. ] 
The Mutual Security Agency operates primarily in the Far East, and 
the only countries which they operate in outside of southeast Asia at 
the present time are Turkey and Greece. 

Mr. Pickerr. It would be very interesting to know how many of 
those people were assigned there w ieee wanting to go and how many 
of them went volunt: rily to those area 

Dr. Guus. It is a difficult figure te get. You order somebody 
there, and they may not feel strongly about going; but, nevertheless, 
he ing a good soldier, they go and do not kick. The Nn again you order 
somebody and—— 

Mr. Pickerr. Are they given additional pay and allowances when 
they serve on foreign duty like that ? 

Dr. Gituas. It varies with the country, sir. The purpose of the 
allowances is to give them an income so that they can live the same 
as they would on their income Stateside; in other words, depending 
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on the difference in cost of living between the United States and the 
country to which assigned. 

Mr. Prexerr. Does the converse of that apply when you order them 
to a place where it does not cost them as much to live as in the United 
States? Do you reduce their income ? 

Dr. Giuuts. There is no change from what they received in the 
United States. 

Mr. Forrester. Is there anything further on that point? 

Mr. Burrus. For the record, I would like to state that item is 107. 
It is 1 (a) (9) in the bill, and the code citation is 42 U.S. C. 215, 214, 
and 217. I do not know whether Dr. Gillis was also commenting on 
section 212 (c) of the same act, which is on page 23 of the document, 
and which is in the bill, 1 (a) (84). That is the authority of the 
Public Health Service in time of war to recall to duty an officer 
retired for age or length of service. 

I think you mentioned it, but is there something more you would 
like to say about that authority? 

Dr. Gituis. 1 would like to mention the probability that we are 
going to have to be able to recall some retired officers to duty if we 
are going to take care of our needs, which are increasing all the time, 
especially in those cases where the retired officers’ training and ex- 
perience and health would make them suitable for foreign or do- 
mestic assignments. 

Mr. Boces. What section is that? 

Dr. Gituis. It is on page 25, sir, 1 (a) (34), at the bottom of page 
2 


a0. 

Mr. Forresrer. Just what does that authorize now? Explain that 
to us. 

Dr. Gituts. We have a statutory retirement age of 64, and this 
would enable the Surgeon Gerieral to recall an officer, who was in 
good enough physical condition and had the training and experience 
for a particular type of job that we were being directed to do, to 
active duty for such time as was deemed necessary. 

Mr. Pickerr. How many men are now in service based on that 
authority, Doctor ? 

Dr. Gituts. We have none. 

Mr. Pickerr. How many are you going to recall in the month of 
March? 

Dr. Giuis. We may have to call several, sir, for this reason. The 
Federal Civil Defense Administration has requested that we staff the 
medical side of their regional offices, and they want mature, well- 
trained experienced Public Health men to do the job. We do not 
know where else we are going to look for them. 

Mr. Pickerr. You say you do not have the authority to furnish 
that personnel by reason of the expiration of your power to recall 
those retired personnel?’ You will not furnish Civil Defense with 
doctors; will you? 

Dr. Giturs. I do not know where we would get them. 

Mr. Pickerr. You could get them under this program, at least / 

Dr. Guts. We probably could get one or two; but, to staff 9 or 10 
regional offices, we do not expect to be able to recruit that many from 
outside. 

Mr. Pickerr. How many persons are going to be required to staff 
those regional offices for civil defense ? 
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Dr. Gms. They are asking for either 9 or 10. IL forget offhand 
how many offices they have. They have asked us for 9 or 10 senior 
medical officers, as it were, with Public Health background, adminis- 
trative experience, and such, to staff their regional offices. 

Mr. Pickerr. If you do not furnish the personnel, Civil Defense 
will have to get them on their own ? 

Dr. Gituis. The reason they are asking us is they have been trying 
to get them on their own and have not been successful. 

Mr. Picxerr. Have you solicited retired personnel for volunteers 
already to see how many will come back in voluntarily rather than 
on the involuntary recall basis ? 

Dr. Giriis. It is voluntary, but the thing is that the Surgeon Gen- 
eral would not be able to recall them. We would not be able to legally 
employ them without this authority. I will put it that way. 

Mr. Pickerr. You mean you have got a mandatory 64-year-old re- 
tirement provision ? 

Dr. Ginuis. Yes, sir. 

Mr. Prexerr. When he gets to the age of 64, whatever years in 
the service he has put in, he has just got to go, period ¢ 

Dr. Guus. Yes, sir. 

Mr. Picxerr. Whether he is in sound mind and body and best of 
intentions and wants to go on working, he has got to quit ? 

Dr. Gituis. Yes, sir, under the present law. 

Mr. Picxerr. That is not directed just at the Public Health Service, 
Dr. Gillis. IT want you to know that. But I think it is a very fine 
thing to have an optional retirement program, and probably such 
program ought to have been put in vogue many years before it was. 

But to tell you or any other man that you have to quit just because 
you reached a certain age, [ think, is just clear out of character 
with the basic principles which the people who founded this country 
established when they came here. 

Mr. Forrester. I certainly concur with that statement. but Dr. 
Gillis did not have any more to do with that than you and TI did. 
Is there something further you want to say 4 

Dr. Giiuris. No, sir. 

(The following was subsequently supplied for the record by Dr. 
Gillis.) 

Freperar Security AGENCY 
Pusiic HeaLtu Servict 
Washington, D. C.. February 29, 19322. 


Miss VELMA SMEDLEY, 
House Committee on Judiciary, Washington, D.C. 

DEAR Miss SMEDLEY: As you will remember, I testified before subcommittee 
No. 4 on February 28, 1952, with respect to section 1 (a) (9) and (34) of House 
Joint Resolution 386. During my testimony the subcommittee requested that 
I supply them with the number of officers, by country, on assignment outside the 
continental limits of the United States. Attached hereto is the requested 
information. 

I would also like to call your attention to the fact that we expect to I 
called upon for an additional 350 officers for overseas assignments before the end 
of the 1953 fiscal year. 

If the committee is desirous of obtaining any additional information, I shall 
be glad to comply promptly with any such request. 

Sincerely yours, 
EvGENF A. GILMs, 
Office of the Surgeon General 
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Count of all Public Health Service officers outside continental United States, 
by country 





. 

Country Number Country Number 
Canal Zone | Germany 6 
Hawaii 11 Italy l 
Puerto Rico 15 Haiti 1 
Pribilof Islands 2 | Greece 10 
Alaska 33 Iran 13 
Denmark . 1 Panama 1 
Canada 2 Ethiopia 2 
Burma 23 Turkey 3 
Lagos Nigeria (Africa) 1 Liberia 11 
Mexico 3 (Thailand 16 
Austria 2 Indochina 12 
Chile ! Indonesia 3 
Bolivia 1 China 2 
Guatemala 3 Iedis 2 
FE} Salvador 1 Tahiti I 
Brazil 4 Philippines 4 
Paraguay l Lebanon 3 
Peru 3 Ki res 1 
Netherlands 1 Israel 1 
England 2 - 
France 2 lotal 206 


Mr. Burrus. The next item is on page 20 of the document at the 
top of the page, and in the bill it is numbered 1 (a) (22), and this 
provision provides authority to import duty-free personal household 
effects of persons in the service of the United States or of their 
families; and the expiration of this provision would eliminate induce- 


ment to overseas duty that is particularly necessary during the present 
time. 

It is also pointed out that to a large extent the beneficiaries of this 
privilege are moved or evacuated upon the initiative of the Govern- 
ment and not on their own volition. Major Fisher of the Army is 
here to make a statement on that item and to answer any questions. 

Mr. Forresver. Does the major have that statute or that authority 
where we can read that into the record and make it a part of the 
record ¢ 

Mr. Burrus. It is 50 U.S. C. Appendix, sections 801 to 802. I 
think we have that here. 

Mr. Pickerr. May I just say this: I hope Major Fisher will ex- 
plain to the committee here what is meant by the statement in the 
printed record, as well as that that is implemented by Mr. Burrus 
when he says, “Termination of this legislation would eliminate an 
mnducement to overseas duty,” when compared with the statement 
that is indicated in our record here as well as that which Dr. Burrus 
made; you assign them over there anyhow. 

They go whether there is any inducement to or not. TI do not quite 
get the theory of the inducement as opposed to that which we admit 
is true: that they are sent whether they want to go or not. 

Mr. Pornak. Shall I read the provisions, sir? 

Mr. Forrester. Please. 

Mr. Pottak. This is 50 United States Code Appendix, 801: 

Under such regulations as the Secretary of the Treasury may prescribe, the 
personal and household effects of any person in the service of the United States, 
or of his family, or of any person evacuated to the United States under Govern- 
ment orders, may be brought into the United States or any of its possessions, 
pursuant to Government orders or instructions, without the payment of any 
duty or tax imposed upon, or by reason of, importation. 
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That was enacted in 1942. There is a further provision which was 
part of the same act, which is fairly technical in nature, which I 
might run through. 

This Act— 
this section I have just read and the section I am reading now— 
shall be effective with respect to articles entered for consumption or withdrawn 
from warehouse for consumption on or after December 8, 1941, and shall have 
no force or effect on or after the day following the proclamation of peace by 
the President. 

And then the next sentence says this is not effective notwithstand- 
ing certain customs laws which we can skip. 

Mr. Forrester. Do you have that where the entire statute can be 
placed into the record ¢ 

Mr. Pottak. Yes, IT can make this available to the stenographer. 

Mr. Forrester. T would appreciate your doing that because we are 
trving to build up a complete record as we go. That will be placed 
in the record at this point. 

802. Effective date. This Act [this section and section 801 of this Appendix] 
shall be effective with respect to articles entered for consumption or withd: awn 
from warehouse for consumption on or after December 8, 1941, and shall have 
no force or effect on or after the day following the proclamation of peace by 
the President. The free entry herein authorized shall apply to any elfects 
described in section 1 (section SOL of this Appendix) which are in customs 
custody on the effective date of this Act [June 27, 1942] notwithstanding the 
provisions of sections 490 and 491 of the Tariff Act of 1930, as amended [sections 
1490 and 1491 of Title 19]. (June 27, 3942, ch. 453, 2, 56 Stat. 461.) 

Mr. Forrester. If there is nothing further, we will hear from the 
major, 


STATEMENT OF MAJ. HOLLIS A. FISHER, MORALE AND WELFARE 
BRANCH OF THE ASSISTANT CHIEF OF STAFF, G-1, DEPARTMENT 
OF THE ARMY 


Major Fisuer. Mr. Chairman, Public Law 633, Seventy-seventh 
Congress, which was approved June 27, 1942, is the authority which 
provides free entry of personal effects and household goods of person- 
nel in the service of the United States or their families, 

As has been stated, to a large extent the beneficiaries of this priv- 
ilege are moved or evacuated upon the initiative of the Government, 
and not of their own volition. We consider it important that this 
legislation be continued in effect to prevent undue hardships to the 
personnel involved. 

To answer Mr. Pickett’s question, sir, we do not believe it is ac- 
tually an inducement to military personnel at present, since they are 
ordered overseas anyway. The inducement would exist primarily 
with employees of the State Department and other governmental 
agencies In obtaining their voluntary service overseas. 

Mr. Forrester. Do you have a statement that you want to make 
there ? 

Major Fisuer. That is about all I intended to say as an opening 
statement, sir. IT might add that this law is intended to apply only 
tothe personal and household effects of these individuals. Such effects 
must be for their personal use. It does not apply to anything that is 
being brought into this country as an accommodation to others o1 
for resale. It is their own personal effects. 
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Mr. Picxerr. You referred to certain hardship provisions, Major. 
Would you explain what hardships would entail from the failure to 
continue this authority ? 

Major FisHer. At present, sir, the Secretary of the Treasury per- 
mits the armed services this free entry. The customs declarations are 
prepared in the overseas areas. The household goods and personal 
effects are inspected by a disinterested officer. They are certified as to 
the contents of each container, and they are entered duty-free upon 
arrival in the United States, eliminating various procedures upon 
arrival in the States, sir. 

Mr. Picxerr. What is the dollars and cents involved here? They 
come in duty-free under this law, and if they did not come in duty- 
free, what would it cost the average man, we will say, with a wife and 
two children coming back from France after he had been over there 
on a tour of duty ia 3 years, who brings his household goods and 
personal effects back? What would it cost him? 

Major Fisuer. I am sorry, sir, I am unable to answer that question. 
I am not prepared. I will get the answer and furnish it for the 
record. 

(Nore.—Information furnished and appears hereafter at p. 69.) 

Mr. BrickrreLtp. What is the import duty, if you know, Major, on 
an automobile? 

Major Fisurer. Automobiles are covered in this law, sir. There 
would, therefore, be no duty on privately owned automobiles of per- 
sonnel affected by this law. 

Mr. Bricxrtevp. If a person was not in the service of the Govern- 
ment of the United States, but let us say was working over in Europe 
for a private corporation, and he returned with an automobile, prob- 
ably an automobile, which he bought here in the States and took over 
in the first instance when he left this country to go to Europe, do you 
know what the import tax on that car would be when he returned it to 
the States when he himself returned ¢ 

Major Fisuer. No, sir, I do not. 

Mr. Pickerr. Would he have to pay a duty on something he took 
out of the United States when he went over in the first instance and 
was just bringing it back to the United States when he came home? 

Major Fister. I am not sure of that, sir, but I presume he would 
not. It would not seem justified. 

Mr. Pickerr. If that is correct, Major, then he would have to pay 
a duty only on goods that have been acquired after he reached his 
foreign station, and brought them back to this country when he re- 
turned here. 

Major Fisuer. That is my understanding, sir. We are talking now 
of people who are not in the service. Correct, sir? 

Mr. Pickerr. I am talking about everybody. This statute applies 
to people in the Armed Forces as well as civilian personnel of other 
agencies of Government, as I understand. So if there is a difference 
in the treatment of the two, Major, we would like to know the differ- 
ence and how it applies to members of the Armed Forces, and then to 
civilian personnel of other agencies, if there is a difference. 

Mr. Brickrretp. No doubt civilian personnel that work for the 
United States Government overseas, when they go over, take with 
them, in addition to their family’s personal effects, certain household 
effects like dining room sets. If they can be declared here in the 
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United States prior to shipment overseas, it is possible that they would 
be duty-free upon return to the United States. I doubt that everyone 
who goes overseas and brings furniture with them returns with a 
completely new set of furniture. 

Major Fisuer. I am sure they do not. 

Mr. Bricxrretp. Suppose, as Mr. Pickett brought out a few days 
ago, a person brought home three or four bedroom sets. 

Major Fisuer. That should not happen, sir. As I stated before, 
the household goods and personal effects of persons returning to the 
States are inspected and certified by a disinterested person. It should 
not happen. Anything that is included in the shipment should be 
for the man or his family’s personal use upon arrival in the United 
States. The intent is the important thing, sir. 

Mr. Brickxrieip. Do you think, Major, that while this is an induce- 
ment, it is one of the greater inducements? Do you think in the first 
instance that a man who goes overseas thinks primarily of duty-free 
return of articles, or whether the pay and maybe the experience, if he 
is a young man, would play a more important role in his decision to 
go overseas or accept duty overseas 4 

It reads here: “It would eliminate an inducement,” and the pur- 
pose of this act, as I understand it, is that this legislation is now very 
necessary for its being continued. With that in mind, how much 
of a necessity is this particular item ¢ 

Major Fisuer. Actually I do not know how much of an induce 
ment it would be, sir, to members of the State Department or othe: 
governmental agencies. It certainly would be a very important 
inducement in my mind. 

Mr. Bricxrie.p. Is there anybody here from the Customs Bureau ? 

Mr. Burrus. Mr. Durbrow is here from the State Department. I 
did want to say that a number of Government agencies considered 
this a very important item from the standpoint of their personne! 
and recruitment programs and from the standpoint of morale of 
employees; and I know the Central Intelligence Agency, the State 
Department, the Mutual Security Administration, the Department 
of Commerce all commented on this item and were very interested in it. 

I think that Mr. Durbrow is here from the State Department if you 
would care to hear from him. I think he would be glad to answer 
your questions. 

Mr. Forrester. I think I will make the observation now that we 
appreciate the fact that a number of these agencies are very anxious 
to retain these powers. Contrasted with their anxiety, it stands out 
that we do not have much information to convert us. After all, we 
are the ones who are going to have to wrestle with these problenis. 

Mr. Burrus. We will be glad to bring other witnesses. We appre 
ciate that this is just one agency that is represented this morning. 

Mr. Forrester. It’ would seem to me that this law having been in 
force as long as it has, information of the kind that we tried to 
develop here by Mr. Pickett should be at your fingertips. 

Mr. Picxerr. Major, is any consideration being given to request- 
ing the basic authority here be granted permanently ? 

Major Fisuer. Not to my knowledge, sir. 

Mr. Pickerr. What is going to happen if we just stop it ? 

Major Fisuer. It will require the entry of these items under the 
customs regulations provided for any other type of entry. 
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Mr. Pickxerr. That was the object of my question a few moments 
ago. What is it going to cost for a man to bring back his household 
furniture that he started out with from the United States in the 
beginning, and what it is going to cost him to bring into the United 
States household furniture he acquired and other personal effects 
he acquired after he got overseas? What will happen to the per- 
sonnel recruitment program of the various agencies involved? What 
is going to happen in the Military Establishment, and what differences 
are there between the treatment given members of the Armed Forces 
and civilians who are members of other agences / 

Those questions, I think, ought to be answered. I recognize you 
are dealing with a subject here that so far as the large picture is 
concerned is almost a minute matter. But the principle involved 
here of continuing ad infinitum, and sometimes ad nauseam, these 
emergency matters is a thing that does not quite appeal to me. 

I do not want to deprive any individual or any branch of the 
Government or any service of the Government of these rights and 
privileges and benefits. But in order to arrive at a conclusion of what 
I think about it, I have got to know what is going to happen when 
you lose this power. If it is going to seriously disrupt our foreign 
service in all fields, then may be it ought to be continued. If it is not 
going to have much effect on it, and apparently from some witnesses 
on other subjects in the past it would not affect some of the services 
very much if we stopped them, then we ought to know that. 

So if you gentlemen could implement the presentation of this sub- 
ject matter a little more in detail, I think it might be helpful. 

Colonel Hearne. Mr. Chairman, in line with what Mr. Pickett has 
stated, I recommend that further consideration of this item be de- 
ferred at this time; and at the next meeting of the committee we will 
bring a witness from another agency of the Government and we will 
ask him to be primed not only with his own agency’s views, but we 
will also have him confer with the other agencies that are affected 
by this statute and try to have all of the answers. 

Mr. Burrus. We do have a witness here from the State Depart- 
men who would like to express that Department’s views on this, if the 
committee would care to hear him. 

Mr. Forrester. We would be glad to hear from him.. We are trying 
to get all the information that we can. So far as I personally am 
concerned, if you prove it to me, I am going to vote to give it to you. 
But, on the other hand, I do want you folks to justify those things 
for me, because surely if a man has a pronounced feeling on anything, 
he has got some information to back it up. Otherwise he is not en- 
titled to that opinion. 


STATEMENT OF ELBRIDGE DURBROW, CHIEF, DIVISION OF FOREIGN 
SERVICE PERSONNEL, DEPARTMENT OF STATE 


Mr. Durprow. Mr. Chairman, my name is Durbrow. I am Chief 
of the Division of Foreign Service Personnel in the Department of 
State. I was asked to come down here to talk to this particular bill 
because it is of quite some concern to us, 

I think I can answer some of the questions that have already been 
put. As I understand the customs regulations, a Government em- 
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ployee, or even just an ordinary American citizen, who is in residence 

abroad can bring back his own personal effects into this country with- 

out duty, providing he has been at a bona fide residence abroad for a 
ear. 

Before this law was put into effect, there was no emergency in the 
world, and we lived with these previous regulations quite well. 

Mr. Forrester. May I interrupt you there just 1 minute. Just 
why was that privilege extended to any American who resided 
abroad ¢ 

Mr. Dursrow. I cannot answer that directly, but my understanding 
of it is if a man working for the Standard Oil Co. or some other 
American concern goes abroad and spends a long time in their foreign 
service, as we do in the Government Foreign Service, he has his home 
there, he gets more children, has to buy more furniture perhaps and 
more clothes, and cannot buy all the clothes in the United States and 
take them over there for a long period; so as to permit a man return- 
ing to the United States for residence to bring his household goods 
with him so he is not penalized for having been sent abroad by his 
company or by the Government to do his service abroad. 

Mr. Forrester. How about the American who wants to go over 
there for a year to obtain some culture which he feels he does not get 
over here. How about him? Is he provided for, too ¢ 

Mr. Dursrow. I am not an expert on customs law, sir, but I under- 
stand that is the case. That I presume is the reason why the goods 
under the old regulations, which are still in force except for this 
special emergency legislation, made it mandatory that the goods 
should have been owned for at least 1 year before they could be 
brought in free of duty. So you take your cultural expert and your 
real employee going abroad for his job. 

The reason why we are particularly interested in this continuation 
of emergency legislation 1s because of the world emergency today. 
We try to have people go out with their families. It is a much better 
way to live, not to have families split for too long. We have to send 
them to some parts of the world that are comparatively quiet now. 
Some parts of the world we do not send families to because of dis- 
turbed conditions. But’ some places that are comparatively quiet 
today—look what happened in Egypt a few weeks ago. It does be- 
come disturbed and it does get worse. 

We try to induce people to go out there with their families. They 
take their goods and chattels. They acquire others over there. They 
have a bigger house or something like that. They do buy some things 
over there. 

All of a sudden conditions will become very disturbed in that area 
and we will have to order the family out. Under the old regulations 
unless the individual, the man himself, the head of the family, were 
coming back on orders and more or less accompanying his goods—it 
does not have to be on the same boat, but following behind in a lift 
van, we will say— he could not bring those goods in free of duty under 
the old regulations, as I understand them. 

Now, when we have to send the wife and children home because of 
disturbed conditions, they naturally want to set up a household here, 
and the husband batches with some other men and does not need all 
the furniture, we will say. So if the principal does not come back, 
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under the old rules and regulations you would have to pay duty on 
these goods or put them in bond. 

Mr. Forrester. Could I interrupt you now, without you losing 
your train of thought there. Suppose, for instance, that a person 
who went abroad for a year with his family to learn a little more 
about communism and so forth should find himself in the midst 
of some trouble over there and want to come back to America for 
asylum on account of that trouble. 

Does this kind of authority allow us to let that man and his family 
back in here ? : 

Mr. Dursrow. No, sir. As I understand, this law is only for Gov- 
ernment officials. It is an emergency act only for Government 
officials. 

Mr. Forrester. I understood you to say anyone. 

Mr. Dursrow. I say under the old regulations, sir, the basic law 
that is in force, this l-year rule is for a person who has a bona fide 
residence abroad. I am afraid I do not think there is any law that 
says whether you go to Moscow and enjoy it, or do not like it, and 
get scared and come home. 

But this particular emergency act is only for Government officials 
traveling under orders. We do have to order families home without 
their principals, or sometimes it would be that when our officers were 
forced to leave China, for instance, the families were sent home, but 
the officers might have been sent to Saigon or to Korea or wherever 
it was, where he could not take his family. 

So under this legislation they can take at least part of the house- 
hold effects back so they can set up a family establishment here. 
This is another question [ think that is very important to you gentle- 
men, is that we have a personnel circular in effect in the State 
Department which permits people to send their household goods 
home if there are disturbed conditions, and even if the family does 
not come home; because we do not want to get caught—I think maybe 
your committee heard about the Korean claims a short time ago, 
and there are about $900,000 in claims of losses of personnel effects 
in Korea. 

We are trying to induce people to send as much as they can home 
for safekeeping or outside of disturbed areas; and if we did not have 
this emergency legislation, that would be impossible to do, to send 
to the United States. They could send it to some other place that 
is more quiet, but I think most Americans think that things are safer 
here at home than they are abroad. 

So the thought is that we would reduce any future claims against 
the United States for loss of personal effects in cases of disturbances 
or war or other matters of that kind. Without this legislation, if it 
does not continue, we would have to change this personnel circular 
we have in effect today that we are trying to induce people to get 
those goods and chattels that they do not earnestly need there out 
of the way and sort of camp it out at that particular post so that 
they do not get captured, burned, or lost, and have claims against the 
United States Government. 

Mr. Forrester. How long has this emergency power been vested in 
the Executive? Was any such power as this granted to the President 
during World War I? 

Mr. Durprow. I would not know, sir. Iam sorry. 
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Mr. Forrester. I am just wondering how long we have been operat- 
ing under this kind of power, under Executive power, and just why 
it has not been presented to Congress for permanent legislation, with 
an attempt to get the business out of the hands of the President. 

Colonel Hearne. This particular act, Mr. Chairman, is June 27, 
1942. 

Mr. Forrester. Is that the first of anything smacking of this kind 
of legislation ¢ 

Colonel Hearne. I know of no previous act. I will not say that 
there has not been. However, I have made in the last several years 
a study of emergency legislation, and did not run across anything 
prior to this particular act. 

Mr. Forrester. I was just wondering if during World War I that 
could have been dealt with in some manner by our Government, because 
we had people overseas then, when France was overrun. I just won- 
dered if we had done anything about it then or whether this is more 
or less something that has come to us in just a few years, and we have 
not had an opportunity to get around to it and make a study and get 
the bugs out of it, and therefore has left it with Executive authority ; 
or whether it was something we should have been thoroughly familiar 
with and should have planned against by appropriate legislation. 

I hope you gentlemen see what I am trying to say to you now. 

Mr. Durprow. Sir, on that point, I think there was this other basic 
law that was in effect before this 1942 act was passed which we lived 
with. I have been in the Foreign Service for 22 years. I have come 
back home here several times in the thirties, and my goods and chattels 
~ame in free of duty because I had been ordered abroad, was a bona 
fide resident abroad, and was being ordered back here to Washington 
for duty, and that was covered. 

But I accompanied those goods, so to speak. They were following 
right behind me on sometimes the same ship. So we could live with 
it then. But because of the emergency situation, where we have to, 
as I pointed out already, send families home ahead of the principal— 
and as I understand the law, the old law, if the man did not come 
home under Government orders himself, but his family did, then they 
would be subject to paying duty, which we do not think is fair to them 
when their families are being evacuated on orders from the Gov- 
ernment. 

Mr. Forrester. How long have you been with the State Depart- 
ment ? 

Mr. Durpsrow. Since 1930, sir. 

Mr. Forrester. I understand—and of course I know this is just 
an opinion of the State Department, and I have lived long enough to 
know that the hindsight of a moron is sometimes more intelligent 
than the foresight of a genius—but I understand now that it is 
probably the idea that this emergency may be 15 or 20 years. 

Mr. Dursrow. It is possible. 

Mr. Forrester. Then, operating upon that, hypothesis, what is your 
recommendation as a man in the State Department as to whether 
we should continue to operate by Executive authority or whether we 
should recognize these conditions which we are living under and that 
we would do the necessary things by legislation in Congress? 

Mr. Durerow. I do not know how long that would take in the first: 
place, but I think it would be quite a hardship on our people in run- 








64 EMERGENCY POWERS CONTINUATION ACT 


ning our personnel operations in these emergency conditions if this 
should last for some time. 

I know that all of us in that particular type of work—personnel 
transfer work, you might call it—would like very much to have this 
continue until it was decided that this kind of emergency is going 
to go on for 15 years—which I think, I might admit, that we shoul 
get permanent legislation. 

Mr. Forrester. Of course this emergency started in 1950. 

Mr. Dursrow. Basically, sir, I think it has been going since 1939 
myself. 

Mr. Forrester. I know, but the shooting started in 1950. 

Mr. Dursrow. That is correct, the technical date; yes, sir. 

Mr. Forrester. ‘The thing that puzzles me—and I want to get your 
view on it—it looks like to me we are bound to be in an emergency for 
a good long time. We are facing an enemy that says democracy is 
outmoded, and God a myth, so it looks to me as if we are going to 
face an emergency for a good long time. 

That is why I am wanting the views of the State Department, if I 
can get them, that in view of that logic, whether it is correct or not 
that we should be addressing ourselves to obtaining permanent legis- 
lation instead of just hanging on to an emergency authority vested in 
the President. 

Mr. Durerow. Perhaps we should, sir. I cannot speak to that. 
I am not in that particular branch at the present time of political 
prognostication. But I will repeat, if I may, that from my own per- 
sonal job at the present time Il would not like to see this legislation 
lapse and cause us difficulty. 

We are pulling families out of various places in the world, Iran, 
Egypt, and so forth, because of emergencies and not of their wish or 
volition; and if they have to pay duty on their household goods coming 
back, it would be a considerable hardship which we would not like 
to put upon them. 

Mr. Forresrer. I think this committee will also have our sympa- 
thetic view on that, too. But we are just also wondering if we could 
not get matters like this closed where we would not be operating on 
an emergency basis, which is so apparent to us now. 

Frankly, I think the American people today are coming to that 
view, that these things ought to be approached im a realistic way and 
they ought to be handled by the law-making agency of this country. 

Mr. Burrus. Mr. Chairman, I would like to say this on behalf of 
the agencies with whom we talked on this general subject. I think 
there is a reluctance on the part of the agencies to ask for more benefits 
or continue any of these powers longer than they feel they can justify 
them, and to limit them to an emergency condition. 

I think maybe they have leaned over backward in some instances in 
that direction. They felt that it would not be well received if they 
asked for powers and benefits on a permanent basis, but would be 
better received if it were limited strictly to the emergency period 
which they felt they would justify it. 

Mr. Forrester. I am glad to get that statement. We are all trying 
to discover what is the best thing for America. Is Major Fisher avail- 
able where he could give us information on that particular subject, 
1 (a) (12)? 
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Colonel Hearne. Mr. Chairman, I wonder if we might pass that, 
because I believe there will be a number of questions on this. It is a 
long act, and I think the next one, 2 (b) (1) and 2 (b) (2), are more 
or less related subjects which we might finish up today, if you do not 
mind passing that out of order. 

Mr. Forrester. That being the case, the bell has just signaled, and 
Iam anticipating a roll call quite soon. We will adjourn at this time 
until tomorrow morning at 10 o’clock. 

All you gentlemen try to cooperate with us. Let us try to have as 
much information as we can get in order that we can help each other 
on this. 

(Thereupon, at 11:45 a. m., the subcommittee recessed until Friday 
morning, 10 a. m., February 29, 1952.) 
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FRIDAY, FEBRUARY 29, 1952 


House or REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY SUBCOMMITTEE No. 4, 
Washington, D.C. 

The subcommittee met at 10 a. m., in Room 346, Old House Office 
Building, the Hon. E. L. Forrester presiding. 

Subcommittee members present : Ripoeitipietives Forrester, Pickett, 
Boggs, Hillings. 

resent also were Miss Velma Smedley, assistant chief clerk, and 
Cyril F. Brickfield, committee counsel. 

Mr. Forrester. The committee will come to order. I believe that 
Mr. Pickett has a question that he wants to ask at this time. 

Mr. Pickxerr. This is directed to Mr. Burrus and you other gen- 
tlemen who have dealt with this subject particularly for some length 
of time. What right has the Congress, under the Constitution, to 
enact legislation extending such emergency powers as are proposed 
here, except during a time of a war declared by Congress? That 
question, I think, ought to be answered for this record and for the 
satisfaction of this committee. 

I can see that in at least one instance there may be some serious 
question as to whether Congress has the right to enact legislation to 
accomplish the purposes that you seek here. Whether you are pre- 
pared to answer the question this morning or at some later time before 
we conclude these hearings, I think it should be made clear for the 
purpose of the record on what authority we may proceed. 


FURTHER STATEMENTS OF JEFFERSON D. BURRUS, FRANKLIN S. 
POLLAK, ON BEHALF OF THE BUREAU OF THE BUDGET, AND COL. 
JULIAN G. HEARNE, JR., DEPARTMENT OF DEFENSE 


Mr. Burrus. Mr. Pickett, we would like to make a statement at 
this time. If the committee cares to go into it to any further extent 
later, we can do that, too. 

It is our opinion that Congress has the power, and the constitutional 
authority, to enact originally or to continue in force laws which are 
in the interests of the national defense and the national security, or 
which we need to carry out our international obligations. It is our 
belief that all the statutory provisions contained in this bill are in 
the interests of the national defense, and that they are needed to help 
carry out our international obligations and to insure the national 
security. 

I might point out that when Congress enacted these laws originally 
it must have regarded them as constitutional. Of course, none of 
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them have since been set aside as unconstitutional. Furthermore the 
items which were enacted provide for circumstances and conditions 
that apply not only during time or war, but many of them apply for a 
period after the war has terminated. 

In other words, it is contemplated that these powers should apply 
for some emergency period following the end of a declared state of 
war. In our opinion it is not m: iterial that a declared state of war 
may be ended. The really essential and significant fact is that the 
period of emergency or the national danger and the actual hostilities 
continue to exist. 

We think it is these facts which justify the continuation of these 
laws. The power of Congress to act is based upon an existence of a 
state of facts. We do not think it ts the label that is important. 
When I say “label,” 1 mean the label of a declared state of war. If 
the state of facts continues to exist, then I think that Congress has 
the power to enact legislation to provide for that state of facts. 

We also feel that many of the items involve benefits or authority 
that probably could be granted by the Congress apart from any war 
or emergency. I think that as we go along, the constitutional pro- 
priety of each item will be more apparent. As I said before, if there 
is any particular item that raises a question, we can go into it as 
we come to it. 

Mr. Picxerr. I think, Mr. Burrus, that certainly Congress did con- 
sider the legislation with which we are dealing as constitutional at 
the time it was passed, else it would not have been passed by the 
Congress. However, unless my memory serves me wrong, each one 
of these acts that we are dealing with here, and I think every piece of 
legislation passed by Congress with which you have been dealing, were 
enacted after December 8, 1941, at which time Congress actually 
declared a state of war. 

If I am wrong about that, I think we ought to know which ones 
we are dealing with here which were passed by Congress previous 
to that time. At the same time, since that declaration of war on 
December 8, 1941, and to this day, and to the day when the Japanese 
Peace Tre aty is concluded and a proclamation issued, we will have 
been in a state of declared war as declared by Congress. 

I can see that the Congress itself cannot do some things even when 
it has declared a state of war to exist, under our Constitution. It 
could attempt to pass laws even in a time of war that would not be 
constitutional. I think it must be or should be made clear to this 
committee what authority we have—I would like to go along with 
you in your belief—I would like to know what authority we have to 
extend the powers that are requested here by legislation when we will 
have no actual existing state of war as declared by Congress at the 
conclusion of the Japanese Peace Treaty and its proclamation. 

Mr. Burrus. Some of these laws—I cannot name them offhand— 
were enacted before the declaration of war in 1941. 

Mr. Picxerr. Certainly none that we are dealing with were enacted 
preivous to the declaration of 1939. 

Mr. Burrus. | think the one that you are quite interested in rela- 
tion to the operation of the transportation systems was a 1916 law. 

Mr. Pickerr. That is correct. That statute becomes operative only 
when we are ina state of declared war, does it not / 
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Mr. Burrus. That is right, during war. 

Mr. Pickerr. And a state of war declared by Congress. 

Mr. Burrus. It does not say declared state of war. I think it says 
“during war.’ 

Mr. Pickxerr. Whatever the language may be, I think we under- 
stand the same meaning. What might ‘apply to the section in this bill 
dealing with the seizure and operation of the transportation system 
might “equally apply to some other section. In that connection, gen- 
tlemen, the question arises by what constitutional authority can Con- 
gress pass legislation empowering the President to declare a state of 
emergency to exist at such times when we are not in actual war as 
declared by Congress, or if Congress does not have to pass legislation 
to that. effect, then by what constitution: al authority can the President 
himself declare a state of emergenc y to exist when we are not engaged 
in a declared war é 

Those questions are all related to the main question that IT have in 
mind. Certainly I can foresee that whether this committee agrees 
entirely with your position as you have just stated it a few moments 
ago or not, it 1s certainly going to be called upon to answer that ques- 
tion in relation to some of these statutes that you want us to extend 
in this bill, and we had better be prepared to do so on the floor of the 
House, else we might take an unwanted licking in the debate. 

(Nore.—The brief requested by Mr. Pickett appears in the March 
26 proceedings; see p. 369.) 

Mr. Forrester. Do you have any questions, Mr. Boggs? 

Mr. Boass. No, sir. 

Mr. Forresrer. Mr. Brickfield ¢ 

Mr. Brickrieip. No, sir. 

Mr. Forrester. I believe that yesterday there was a request for 
some specific information concerning the question of duty-free goods. 
I believe you were to make a report on that this morning; were you 
not, sir? 

Mr. Burrus. Yes, sir; we have that. Would you like to have it 
read into the record or hand it to the reporter? It is about a page 
long. 

Mr. Forrester. Suppose you read it. 

Colonel Hrarne. This is provided in response to questions by the 
committee yesterday : 

Question. What would be the dollars-and-cents cost for a family of three t 
bring their household and personal effects, including an automobile, into the 
United States from France, if it were not for this law? 

Answer. There would be no cost if all the items included were manufactured 
in the United States and the value of the items had not been advanced by any 
process of manufacture or other means, while abroad. If the personal and 
household effects including a privately owned automobile were obtained over 
seas, if not covered under the $500 exemption authorized United States citizens 
returning from abroad, would be subject to duty. Automobiles are subject to a 
10-percent duty on the value of the vehicle. The duty on furniture manufactured 
wholly or in chief value wood, is 12% percent of the value. Duty on chairs, 
manufactured wholly or in chief value wood, is 20 percent of the value. It 
would be difficult to state a dollar-and-cents value for a hypothetical shipment 
of such furniture. 

Question. What would be the effect if this law was permitted to lapse? 

Answer. The principal advantage to the Armed Forces in retaining Publie 
Law 638, Sevenety-seventh Congress, in effect during the emergency, is in the 
fact that it does not require proof of 1-year ownership in order to permit free 
entry of such items. The law also permits free entry on items acquired abroad 
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as long as such items are for his own (including his family) use or as a bona fide 
gift to others and is not imported for sale or as an accommodation to others. 
The law reduces administrative procedures for personnel traveling under Gov- 
ernment orders. The customs officials accept the certificates executed in the 
overseas areas, at the port of entry in the United States, making only spot checks 
to assure that inspecting officers in overseas areas are performing their duties 
diligently, violations are reported to the overseas commanders. 

Question. What would be the difference in cost to the employee of a contractor 
overseas and the cost to a person in the service of the United States if this law 
were not in effect? 

Answer. There would be no difference if the household effects were taken out 
of the United States originally or were in use in the overseas area, not less than 
1 year. 

Question. Is any action contemplated to make this permanent law? 

Answer. So far as I have been able to determine, there is not. 

Question, If personal and household effects are declared upon taking them out 
of this country, is any duty charged to return such items to the United States? 

Answer. No. Such items are entered duty-free upon return to the United 
States, provided the value has not been raised by any process of manufacture 
or other means, while abroad. 

Mr. Forrester. Is there any further comment that you want to 
make on that? 

Colonel Hearne. No, sir. 

Mr. Burrus. We have suggested to the reporter that we can fur- 
nish him with statutory provisions to be copied into the record. If 
any committee member wishes the material, we can furnish him with 
that. 

Mr. Forrester. Are you speaking of the present procedure ¢ 

Mr. Burrus. Yes, sir. 

Mr. Forrester. As far as I am concerned, I think a very serious 
point has been raised here and that is the question of whether Con- 
gress has authority to deal with matters of this kind when we are 
not in a state of war. That question goes to the very bottom of 
everything we are doing here. It is my suggestion—I do not know 
how the other members of this committee feel about it—it seems to me 
that it would be not only expedient but highly desirable if this sub- 
committee was furnished with a brief on those questions, 

Jurisdiction is absolutely essential, it is absolutely fundamental. I 
would certainly like to have the benefit of a brief, and I don’t mean 
just a small brief, I mean a brief that would be exhaustive, one that 
if we saw fit—and I believe we will—that we could go to the library 
and take those authorities and study them and try to come to some 
concrete conclusion. 

I think the observation of the gentleman from Texas is most sound. 
We would be in a mighty bad position on the floor if that point were 
raised, if you gentlemen had not supplied us with the authority to 
defend ourselves. 

Mr. Burrus. We will certainly be glad to do that. 

Mr. Forrester. Along that line, I would like to ask, has there been 
any decision of the Supreme Court dealing with matters of this kind? 
Where a state of war has not been in existence ? 

Mr. Burrus. I cannot cite them, if there have been. 

Mr. Hires. Mr. Chairman, I might also ask the witness: Do 
you know of any parallel situation in previous American history 
where the country was in an actual war and was concerned with the 
question of emergency powers and yet there had not been a congres- 
sional declaration? Can you recall in the course of your study of 
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this very important problem which the chairman has raised, any such 
parallel? 

Mr. Burrus. Of course, there were many such laws that were 
enacted before the formal state of war in 1941. The Selective Service 
Act was passed before 1941. 

Mr. Hitxrnes. I am speaking of the situation where the question 
of extending actual wartime powers was actually considered. 

Mr. Burrus. I do not know of any precedent. 

Mr. Hires. It may be that this particular situation is a case of 
first impression, so far as the Congress is concerned. 

Mr. Burrus. With respect to continuing war powers, as far as I 
know it is. 

Mr. Hizx1nes. With that thought in mind, I think the chairman’s 
comment is well taken in that we would be perhaps establishing a 
very important precedent. I think a brief of that nature would be 
most helpful. 

Mr. Forrester. I make this observation. If it is a case of first im- 
pressions, then about the only way that we can come to any intelligent 
conclusion would be to have the benefit of all the reasoning on ques- 
tions that are to any extent analogous, so that we might, by analogy, 
try to determine what is the corr rect rule. It looks as if we are all 
going to be faced with a question of first impressions. 

Mr. Hiuniines. It seems to me also, Mr. Chairman, while we are 
concerned with each of the various items upon which I know testi- 
mony has been continually presented and is to be presented on the 
farious provisions which the joint resolution would cover, in order 
for us to actually pass on those and to actually take into cognizance 
the various points of information which have been presented to the 
committee, 1 think the basic fundamental question which the chair- 
man has raised would, of course, have to be pretty thoroughly ex- 
plored and decided before the individual decisions can come. 

Mr. Forrester. There is another thing that has been suggested that 
is worthy of consideration, and that is a determination of these prob- 
lems, and that is what effect the United Nations Charter might have 
toward broadening these powers. 

Mr. Hitzincs. Would you elaborate on that, on your thought of 
the United Nations question ? 

Mr. Forrester. I was particularly interested in the decision of the 
California Supreme Court some time ago, where they held a statute 
in California in conflict with the United Nations Charter and was in- 
valid. The converse could be true. I would like to know, I would 
like to have the benefit of all the leading advice that I can get as to 
whether or not the fact that the Senate can sign that charter and it 
becomes a treaty, would that endow us with more powers dealing 
from an international standpoint than we at one time possessed ? 

Mr. Hitzines. Do you mean particularly in view of the fact that 
the present military action in which this country is engaged is actually 
a so-called United Nations action rather than perhaps technic ‘ally an 
individual effort of the country itself? 

Mr. Forrester. The United Nations aspect is hopelessly tied i 
here, I would say, and certainly has to be given consideration. 

Mr. Boces. You mean there may not be ‘authori ity for this kind of a 
situation under the Constitution of the United States, but somehow 
or other the United Nations influence enlarges the authority. 
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Mr. Forrester. It could certainly be contended. 

Mr. Pickerr. In that connection I don’t thing there is any question 
but that the congressional action on the United Nations pertains to 
the nature of a treaty and the ratification of a treaty. If that be cor- 
rect, then it is entirely possible we have enlarged upon the scope of the 
constitutional powers of the Congress and the Executive, by reason 
of the contents of that treaty. I doubt seriously if we had under our 
United States Constitution the power to do certain things that we have 
been doing here and purported to do in this bill at the time we took 
punitive measures against the Barbary pirates or engaged in the 
Philippine Insurrection, and the Boxer Rebellion and the Nicaraguan 
incident and others that were under Executive discretion, where 
United States forces have been sent overseas. 

1 wonder if we have not enlarged upon our constitutional powers 
by some of the contents of that United Nations Charter. 

Mr. Burrus. Possibly I am only repeating myself, but it seems to me 
that all these items relate to the national defense and are in the interest 
of the national security, and there is nothing more basic under our 
Constitution than the power of the Congress to deal with problems 
of national defense and national security. It seems to me just that 
fundamental. I realize we are talking in general terms, but I think 
if we think of that test in application to these individual items, there 
does not seem to me to be any great danger of Congress going beyond 
its constitutional authority and power. 

Mr. Hitires. It is true that these items concern national defense. 

sut actually the very title of the resolution itself refers to national 
emergency which technically goes beyond a mere defense preparation 
type of program. I think there is where some of us on the committee 
particularly are concerned and interested in this new type of approach 
to continuous national emergency without a congressional declaration 
of war. 

Mr. Burrus. I certainly should not think that the Nation or the 
Congress would have to sit quiet and do nothing in the interest or pro- 
tecting itself against possible wars, or preventing wars, that we would 
have to wait to enact our statutes until we had a Pearl Harbor or even 
more than that, until we had a formal declaration of war following a 
Pearl Harbor. 

Mr. Hitiines. This is the first time so far as I know in the history 
of our country where we are in a virtual all-out war without congres- 
sional action. Of course that action, whether rightly or wrongly— 
we are not debating that point today—that action has been declared by 
many, including many constitutional lawyers, to be unconstitutional 
because there was no congressional approval of the order. 

Those points, I think, have to be considered. I think that they are 
very important because we are dealing, perhaps with a situation that 
may not have a parallel. 

Mr. Burrus. I certainly recognize the problem that you presented. 
I do not think that is involved here. There may be one item where 
a similar problem is involved. 

Mr. Hitiines. It is true that this resolution deals with the question 
of a national emergency. We are concerned with its declaration 
either by the President or by the Congress. Is that not correct? In 
other words, the various powers here are not merely powers that would 
normally arise in peacetime in the development of an adequate defense 
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program, but are powers that we would be concerned with only at a 
time of national emergency. 

Mr. Burrus. When C ongress declares that a certain dangerous situ- 
ation arises, then the President shall have power to act in a certain 
way. Someone has to determine when that factual situation exists. 
I think the proclamation of the emergency does have that purpose. 
When it is felt that the emergency is over , then either Congress or the 
President can declare that that factual situation no longer exists and 
these powers then end. 

Mr. Hitures. I know that I for one am very much interested in 
how long and under what circumstances the Executive is going to be 
able to provoke, or be able to declare national emergencies to exist and 
use the special powers that go with it. It seems to me that we have 
come to a point in our country where we have been living in an almost 
constant state of emergency. It might very well be that Congress 
would be interested in reviewing the actual use of emergency powers 
in this legislation. I can anticipate questions of that nature on the 
floor of the House if this committee should report out the bill and it 
should go to the House for general debate. 

Mr. Burrus. Our own committee was very much concerned with 
that problem. That is the reason that we provided authority for 
Congress, by concurrent resolution, which does not require the action 
of the President, to declare a termination of the emergency not only 
in general but with respect to each particular item in this bill. 

Mr. Forrester. I might make the statement that so far as I was 
concerned, and while I was asking about the United Nations’ Charter 
aspect, and I expect probably the reason why the gentleman from 
Texas and the gentleman from Delaware were asking their questions, 
is, if my memory is not faulty, I think this record is replete from the 
beginning up to now that these requests for these powers were based 
upon the national emergency, national security, and additionally, the 
carrying out of our commitments to the United Nations. I think I 
have heard that statement repeatedly. So naturally that challenges 
the interest of every member of this subcommittee. 

Mr. Pickett ¢ 

Mr. Pickerr. I think there is no question, gentlemen, that under any 
circumstances we have the right to permit personnel, employees of the 
United States Government, service personnel and other persons to 
bring into the United States certain personal goods and effects duty 
free. I do not think there is any question about that, whether we are 
in War or not in war. 

But | think there is some serious question whether we have the right 
to continue in operation or to put in operation, at a time other than a 
declared state of war, the seizure of the transportation system, or the 
requisition of domestic or foreign vessels that may be in the waters 
subject to jurisdiction of the United States, and other things. 

While we may be able to be completely and thoroughly satisfied as 
to this committee’s duty and as to the Congress’ responsibility and 
power, I think we ought to have that for the purposes of the record. 

Colonel Hrarne. Mr. Pickett, would vou say that the Congress does 
or does not have authority to amend the 1916 act with respect to taking 
over an operation of systems of transportation so as to provide that 
that may be done in time of war or in time of national emergency ? 
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Mr. Picxerr. I do not know whether we do or not, Colonel. I can- 
didly do not. I am just not familiar enough with the authority we 
have to have an opinion that I would want to rely on myself. 

Colonel Hearne. There are instances in which certain things may 
be taken over upon a finding of fact that it endangers the public 
health and security and so forth. That is under another act. This 
committee assumes that the Congress does have the authority to do as 
[ have mentioned, for instance to amend the 1916 act to provide that 
it may be done not only in time of war but in time of national 
emergency. 

If that hypothesis is correct, then this particular joint resolution 
now before the committee is in effect stating that the acts listed therein 
shall continue in effect for a certain period of time. It is the same 
thing as if you were to take up each item separately and made separate 
amendments to them. 

Mr. Picxerr. If your assumption is sound in constitutional law, 
then you would be correct in your conclusion. But I am not prepared 
to agree or disagree that the assumption is sound. I would say this, 
assuming it is sound and that we could do it, the question would then 
arise with me as to whether this Congress ought to do it in view of the 
fact that it smacks of socialization of the transportation system of this 
country. That is something that I do not want to be a party to. If 
our emergency conditions are such, and the state of our national se- 
eurity and preparedness i is such that it is imperative and we have the 
power to continue the seizure of the railroads and to grant to the 
Executive the power to seize other means of transportation in this 
country, then that would be one thing, so long as we might properly 
find that there is an emergency in existence. 

But on a permanent basis, I do not want to do it because I do not 
want to get to the same state of affairs that England and other nations 
of the world have done. I might add this, that in my judgment we 
have gone mighty far along the road in m: ny respects already. But 
that is, of course, not entirely related to the subject matter we are deal- 
ing with here, and if you can satisfy this committee that we have that 
constitutional power, then it becomes purely a question of whether this 
committee wants to agree with your request for this extending 
legislation. 

Mr. Burrus. Certainly the views and questions of the committee 
are going to be of real help to us to prepare such a brief. I can under- 
stand why you would want it. We will see that such a brief is 
prepared. 

Mr. Hinarnes. Mr. Chairman, I would also like to point up two 
air pieces of legislation before the Congress which I think might 

be affected in some way or another by any decision we might reach 
here in the course of deciding upon the legislation now before the 
committee, 

One, of course, is the fact that there is now before the Congress 
legislation which would prohibit the calling up of certain military 
reservists by the President unless the Congr ess declared a national 
emergency. That would be somewhat contrary to the accepted situa- 
tion in the Korean war, where the President, by declaring that national 
emergency, then was able to immediately call reservists. I think it is 
going to be interesting to look upon that particular question, and I 
am sure that anythine that we say or do in the course of this legisla- 
tion may have some effect on it. 
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Secondly, is the fact that the Congress also has before it now legis- 
lation which would prevent any action of the United Nations from 
affecting certain constitutional guaranties which are contained in the 
Constitution of the United States. There is also legislation which 
would tend to nullify that Supreme Court decision in California which 
you mentioned, legislation which would guarantee various internal 
laws of the United States from being nullified by United Nations ac- 
tion, as perhaps may be the case today. ah 

All of those things are important, and we are blazing a trail in a 
new field of law. I believe it is important that the committee give very 
serious consideration to the basic fundamental question which the 
chairman has previously raised here. 

Mr. Forrester. Let’s take up where we left off yesterday, if there 
are no further observations, and proceed with the witnesses. 

Mr. Burrus. The first item, to be found on page 16 of document 368, 
is the Missing Persons Act. That is1 (a) (12). This was a provision 
that was enacted to apply during the war with Germany, Italy and 
Japan, and it authorized pay and allowances of certain missing persons 
and the movement of dependents and household goods of certain miss- 
ing, injured or dead military personnel. The legislation is felt to be 
necessary to insure the settlement of pay accounts of affected indi- 
viduals and to prevent hardships to dependents of personnel who may 
become missing in the performance of their official duties. This is 
an item on which permanent legislation is being prepared: 


1 (a) (12) Item 176 
MisstnG Persons Act (50 U. S. C. Appenprx 1001-1012, 1014, 1015) 


“Until the termination of the present war with Germany, Italy, and Japan, and 
for 12 months thereafter, or until such earlier time as the Congress by concurrent 
resolution or the President by proclamation may designate,’ there are au- 
thorized : (1) Pay and allowances of certain missing persons; (2) certain admin- 
istrative action regarding allotments, payments and settlement of accounts of 
such persons; and (8) movement of dependents and household goods of certain 
missing, injured, or dead military personnel. 

This legislation is necessary to insure the continuance of administrative pro- 
cedures for the settlement of pay accounts of affected individuals and to prevent 
hardships to dependents of personnel who may become missing in the performance 
of their official duties. 

The termination of this act would also terminate the last two sentences of 
section 4 (e) of the Universal Military Training and Service Act. The need for 
permanent missing-persons legislation is now under study in the Department of 
Defense. 

Section 1001. Definitions. 

For the purpose of this Act [sections 1001-1016 of this Appendix }— 

(a) the term “person” means (1) commissioned officer, warrant oflicer, enlisted 
person (including persons selected under the Selective Training and Service 
Act, as amended), member of the Army or Navy Nurse Corps (female), wherever 
serving; (2) commissioned officer of the Coast and Geodetic Survey or the 
Public Health Service; and (3) civilian officers and employees of departments 
and civilian officers and employees of the United States Naval Government of 
Guam, during such time as they may be assigned for duty or serving outside the 
continental limits of the United States or in Alaska, exclusive of part-time or 
intermittent employees or native labor casually hired on an hourly or per diem 
basis; 

(b) the term “active service” means active service in the Army, Navy, Marine 
Corps, and Coast Guard of the United States, including active Federal service 
performed by personnel of the retired and reserve components of these forces, the 
Coast and Geodetic Survey, the Public Health Service, and active Federal service 
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performed by the civilian officers and employees defined in paragraph (a) (3) 
above; 

(c) the term “dependent” as used in this Act [sections 1001-1016 of this 
Appendix] includes a lawful wife, unmarried child under twenty-one years of 
age. It includes also a dependent mother, father, or unmarried dependent step- 
child or adopted child under twenty-one years of age, or such dependent as has 
been designated in official records, or an individual determined to be dependent 
by the head of the department concerned, or subordinate designated by him; 

(d) the term “department”, including such term when used in the amendment 
made by section 16 [section 1016 of this Appendix], means any executive depart- 
ment, independeit establishment, or agency (including corporations) in the 
executive branch of the Federal Government. March 7, 1942, ¢. 166, Section 1, 56 
Stat. 148; July 1, 1944, c. 371, Section 1, 58 Stat. 679; May 16, 1947, c. 70, Section 
1, 61 Stat. 96. 


Section 1002. Missing, interned, or captive persons; continuance of pay and 
allowances. 

Any person who is in active service and who is officially determined to be absent 
in a status of missing, missing in action, interned in a neutral country, cap- 
tured by an enemy, beleaguered or besieged shall, for the period he is officially 
carried or determined to be in any such status, be entitled to receive or to have 
credited to his account the same pay and allowances to which he was entitled 
at the beginning of such period of absence or may become entitled thereafter, and 
entitlement to pay and allowances shall terminate upon the date of receipt by 
the department concerned of evidence that the person is dead or upon the date 
of death prescribed or determined under provisions of section 5 of this Act 
[section 1005 of this Appendix]: Provided, That such entitlement to pay and 
allowances shall not terminate upon expiration of term of service during absence 
and in case of death during absence shall not terminate earlier than the dates 
herein prescribed: Provided further, That there shall be no entitlement to pay 
and allowances for any period during which such person may be officially deter- 
mined absent from his post of duty without authority and he shall be indebted 
to the Government for any payments from amounts credited to his account for 
such period. March 7, 1942, c. 166, Section 2, 56 Stat. 144; July 1, 1944, ¢. 371, 
Section 2, 58 Stat. 679. 

Section 1003. Same; continuance or establishment by department head of allot- 
ments for dependents and insurance. 

For the period that any person is entitled under section 2 of this Act [section 
1002 of this Appendix] to receive or be credited with pay and allowances, such 
alottments as may have been executed prior to the beginning of his absence. 
including allotments for the purchase of United States savings bonds, may be 
continued, except as otherwise herein provided, and notwithstanding any ex- 
piration of a period for which an allotment has been executed. In the absence 
of an allotment or when an allotment is insufficient for any purpose authorized 
by the head of the department concerned, such new allotments or increases as 
circumstances are deemed to warrant may be authorized by the head of the 
department concerned, or such subordinate as he may designate, payable during 
any period of the absent person’s entitlement to pay and allowances under 
section 2 of this Act [said section]: Provided, That the aggregate of all allot- 
ments in effect, from pay and allowances of an absent person, does not exceed 
the amount of pay and allowances such absent person would be permitted to allot 
under regulations of the department concerned: Provided further, That any 
premium paid by the Government on insurance issued on the life of a person, 
which is unearned by reason of being for a period subsequent to the date of 
death of such person, shall revert to the appropriation of the department con- 
cerned, March 7, 1942, c. 166, Section 3, 56 Stat. 144; December 24, 1942, ec. 828, 
Section 1, 56 Stat. 1092; July 1, 1944, ec. 371, Section 3, 58 Stat. 680. 


Section 1004. Same; continuance, suspension, or resumption of pay and allow- 
ances by department head; limitation on duration of allotments. 

When circumstances are deemed to justify such action in the interests of a 
person entitled to receive or be credited with pay and allowances under section 2 
of this Act [section 1002 of this Appendix], in the interests of the dependents of 
such person, or in the interests of the Government, the head of the department 
concerned, or such subordinates as he may designate, may direct the initiation, 
continuance, discontinuance, increase, decrease, suspension, or resumption of 
payments of allotments from the pay and allowances of such person, subject to 
the provisions of section 6 of this Act [section 1006 of this Appendix], March 7, 
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1942, c. 166, Section 4, 56 Stat. 144; December 24, 1942, c. 828, Section 1, 56 Stat. 
1092 ; July 1, 1944, ec. 871, Section 4, 58 Stat. 680. 


Section 1005. Same; departmenttal review; continuance of missing status or 
finding of death after year’s absence; date of termination of pay and allow- 
ances. 

When the twelve months’ period from date of commencement of absence is 
about to expire in any case of a person missing or missing in action and no offi- 
cial report of death or of being a prisoner or of being interned has been received, 
the head of the department concerned shall cause a full review of the case to be 
made, Following such review and when the twelve months’ absence shall have 
expired, or following any subsequent review of the case which shall be made 
whenever warranted by information received or other circumstances, the head 
of the department concerned is authorized to direct the continuance of the per- 
son’s missing status, if the person may reasonably be presumed to be living, 
or is authorized to make a finding of death. When a finding of death is made 
it shall include the date upon which death shall be presumed to have occurred 
for the purposes of termination of crediting pay and allowances, settlements of 
accounts, and payments of death gratuities and such date shall be the day 
following the day of expiration of an absence of twelve months, or in Cases in 
which the missing status shall have been continued as hereinbefore authorized, 
a day to be determined by the head of the department. March 7, 1942, c. 166, 
Section 5, 56 Stat. 145: December 24, 1942, ¢ 828, Section 1, 56 Stat. 1092. 


Section 1006. Same; payment of allotments in case of captured or interned 
persons until death or return to jurisdiction; pay and allowances and allot- 
ments of persons continued in missing status 

When it is officially reported by the head of the department concerned that a 
person missing under the conditions specified in section 2 of this Act [section 

1002 of this Appendix] is alive and in the hands of an enemy or is interned in a 

neutral country, the payments authorized by section 3 of this Act [section 1003 

of this Appendix] are, subject to the provisions of section 2 of this Act [section 

1002 of this Appendix], authorized to be made for a period not to extend beyond 

the date of the receipt by the head of the department concerned of evidence that 

the mission person is dead or has returned to the controllable jurisdiction of the 
department concerned. When a person missing or missing in action is continued 
in a missing status under section 5 of this Act [section 1005 of this Appendix], 
such person shall continue to be entitled to have pay and allowances credited 
as provided in section 2 of this Act [section 1002 of this Appendix] and payments 
of allotments, as provided in section 3 of this Act [section 1003 of this Appendix], 
are authorized to be continued, increased, or initiated. March 7, 1942, c. 166, 
Section 6, 56 Stat. 145; December 24, 1942, c. 828, Section 1, 56 Stat. 1092, 


Section 1007. Authority of department head to create new allotments and to 
continue or change amounts of old allotments 

The head of the department concerned is authorized to direct the payment of 
new allotments from the pay of persons in active service (other than persons 
entitled under section 2 or section 14 of this Act [section 1002 or 1014 of this 
Appendix] to receive pay and allowances) to increase or decrease the amount 
of any allotment heretofore or hereafter made by such persons and to con- 
tinue payment of any allotments of such person which may have expired in 
November 1941 and any month subsequent thereto, with or without the con- 
sent of such person, subject in all cases to termination by specific request of such 
persons, whenever in the judgment of the head of the department such action 
is considered essential for the well-being and protection of dependents of persons 
in active service. March 7, 1942, c. 166, Section 7, 56 Stat. 145. 
Section 1008. Penalty for fraudulent receipt of payments 

Whoever shall obtain or receive any money, check, or allotment under this 
Act [sections 1001-1016 of this Appendix], without being entitled thereto, with 
intent to defraud shall be punished by a fine of not more than $2,000 or by im- 
prisonment for not more than one year, or both. March 7, 1942, ¢. 166, Section 
8, 56 Stat. 145. 
Section 1009. Determinations by department heads or designees; conclusiveness 

relative to status of personnel, payments, or death 

The head of the department concerned, or such subordinate as he may desig- 

nate, shall have authority to make all determinations necessary in the admin- 
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istration of this Act [sections 1001-1016 of this Appendix], and for the pur- 
poses of this Act [said sections] determinations so made shall be conclusive as to 
death or finding of death, as to any other status dealt with by this Act [said 
sections], and as to any essential date including that upon which evidence or 
information is received in such department or by the head thereof. The deter- 
mination of the head of the department concerned, or of such subordinate as he 
may designate, shall be conclusive as to whether information received concerning 
any person is to be construed and acted upon as an official report of death. When 
any information deemed to establish conclusively the death of any person is 
received in the department concerned, action shall be taken thereon as an official 
report of death, notwithstanding any prior action relating to death or other 
status of such person. If the twelve months’ absence prescribed in section 5 of 
this Act [section 1005 of this Appendix] has expired, a finding of death shall be 
made whenever information received, or a lapse of time without information, 
shall be deemed to establish a reasonable presumption that any person in a 
missing or other status is no longer alive. Payment or settlement of an account 
made pursuant to a report, determination, or finding of death shall not be recov- 
ered or reopened by reason of a subsequent report or determination which fixes 
a date of death except that an account shall be reopened and settled upon the 
basis of any date of death so fixed which is later than that used as a basis for 
prior settlement. Determinations are authorized to be made by the head of the 
department concerned, or by such subordinate as he may designate, of entitle- 
ment of any person, under provisions of this Act [sections 1001-1016 of this 
Appendix], to pay and allowances, including credits and charges in his account, 
and all such determinations shall be conclusive: Provided, That no such account 
shall be charged or debited with any amount that any person in the lands’ of 
an enemy may receive or be entitled to receive from, or have placed to his credit 
by, such enemy as pay, wages, allowances, or other compensation: Provided 
further, That where the account of any person has been charged or debited with 
allotments paid pursuant to this Act [said sections] any amount so charged or 
debited shall be recredited to such person’s account in any case in which it is 
determined by the head of the department concerned, or such subordinate as he 
may designate, that payment of such amount was induced by fraud or misrepre- 
sentation to which such person was not a party. When circumstances warrant 
reconsideration of any determination authorized to be made by this Act [Said 
sections] the head of the department concerned, or such subordinate as he may 
designate, may change or modify a previous determination. Excepting allot- 
ments for unearned insurance premiums, any allotments paid from pay and 
allowances of any person for the period of the person’s entitlement under the 
provisions of section 2 of this Act [section 1002 of this Appendix] to receive or 
have credfited such pay and allowances shall not be subject to collection from the 
allottee as overpayments when payment thereof has been occasioned by delay 
in receipt of evidence of death, and any allotment payments for periods subse- 
quent to the termination, under this Act [sections 1001-1016 of this Appendix] 
or otherwise, of entitlement to pay and allowances, the payment of which has 
been occasioned by delay in receipt of evidence of death, shall not be subject 
to collection from the allottee or charged against the pay of the deceased 
persons. The head of the department concerned, or such subordinate as he may 
designate, may waive the recovery of erroneous payments or overpayments of 
allotments to dependents when recovery is deemed to be against equity and good 
eonscience. In the settlement of the accounts of any disbursing officer credit 
shall be allowed for any erroneous payment or overpayment made by him in 
earrying out the provisions of this Act [sections 1001-1016 of this Appendix], 
except sections 13, 16, 17, and 18 [sections 1013 and 1016, and former sections 
1017 and 1018 of this Appendix], in the absence of fraud or criminality on the 
part of the disbursing officer involved, and no recovery shall be made from any 
officer or employee authorizing any payment under such provisions in the absence 
of fraud or criminality on his part. March 7, 1942, c. 166, Section 9, 56 Stat. 145; 
July 1, 1944, c. 371, Section 5, 58 Stat. 680. 


Section 1010. Same; fact of dependency; authority to determine; conclusiveness. 


The determination of the fact of dependency under the provisions of this 
Act [sections 1001-1016 of this Appendix], the determinaton of the fact of 
dependency for the purpose of payment of all six months’ death gratuities as 
authorized by law, and the determination of the fact of dependency under the 


1So in original. Probably should read “hands.” 
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provisions of any and all other laws providing for the payment of pay, allow- 
ances, or other emoluments to enlisted personnel in the Army, Navy, Marine 
Corps, and Coast Guard of the United States where such payments are con- 
tingent upon dependeney, shall be made by the head of the department concerned, 
or by such subordinate as he may designate, and any such determination so 
made shall be final and conclusive. March 7, 1942, c. 166, Section 10, 56 Stat. 
145; July 1, 1944, c. 371, Section 6, 58 Stat. 681. 


Section 1011. Settlement of accounts. 

The head of the department concerned, or such person as he may designate, 
is authorized to settle the accounts of persons for whose account payments 
have been made pursuant to the provisions of sections 2 to 7, both inclusive, of 
this Act [sections 1002-1007 of this Appendix], and the accounts of survivors 
of casualties to ships, stations and military installations which result in loss 
or destruction of disbursing records, and such settlements shall be conclusive 
upon the accounting officers of the Government in effecting settlements of the 
accounts of disbursing officers. March 7, 1942, c. 166, Section 11, 56 Stat. 146. 


Section 1012. Moving dependents and effects of persons dead, injured, captured, 
et cetera, appropriations chargeable with cost. 

The dependents and household and personal effects of any person in active 
service (without regard to pay grade) who is officially reported as dead, injured, 
missing for a period of thirty days or more, interned in a neutral country, or 
captured by the enemy, upon application by such dependents, may be moved 
(including packing and unpacking of household effects), upon receipt by such 
dependents of such official report, to such location as may be determined in 
advance or subsequently approved by the head of the department concerned 
or by such persons as he may designate. The cost of such transportation, includ- 
ing packing and unpacking of household effects, shall be charged against appro- 
priations currently available. In lieu of transportation authorized by this sec- 
tion for dependents, the head of the department concerned may authorize the 
payment in money of amounts equal to such commercial transportation costs 
for the whole or such part of travel for which transportation in kind is not 
furnished, when such travel shall have been completed. When the person is 
in an “injured” status, the movement of dependents or household and personal 
effects provided for herein may be authorized only in cases where the anticipated 
period of hospitalization or treatment will be of prolonged duration. No trans- 
portation shall be authorized pursuant to this section unless a reasonable rela- 
tionship exists between the condition and circumstances of the dependents and 
the destination to which transportation is requested. Beginning June 25, 1950, 
and for the purposes of this section only, the terms “household and personal 
effects” and “household effects” may include, in addition to other authorized 
weight allowances, not to exceed one privately owned motor vehicle, shipment 
of which at Government expense is authorized in those cases where the vehicle 
is located outside the continental limits of the United States or in Alaska. March 
7, 1942, c. 1666, Section 12, 56 Stat. 146; February 12, 1946, c. 6, Section 1 (a), 
60 Stat. 5; August 29, 1951, c. 356, Section 1, 65 Stat. ——. 


Section 1012a. Authorization of claims for reimbursement; ratification of prior 
payments. 

(a) Claims for travel by dependents and for transportation of household and 
personal effects which arose under section 12 of the Missing Persons Act, as 
amended [section 1012 of this Appendix], incident to the death of a person 
in active service, and which were not presented for reimbursement or were 
presented and were rejected or disallowed, may, until three years after the date 
of approval of this Act [August 29, 1951], be presented for consideration or 
reconsideration and reimbursement under the provisions of section 12 of the 
Missing Persons Act [said section], as amended by [section 1 of] this Act: 
Provided, That this section shall be applicable only to such claims which arose 
on or after September 8, 1939, and prior to the date of approval of this Act 
[August 29, 1951]. 

(b) Payments made by disbursing officers for travel by dependents and for 
transportation of household and personal effects pursuant to section 12 of the 
Missing Persons Act, as amended [this section], on or after March 7, 1942, and 
prior to the date of approval of this Act [August 29, 1951], heretofore not 
allowed by virtue of inability to establish death or injury as a result of military 
or naval operations, are ratified. 








80 EMERGENCY POWERS CONTINUATION ACT 


(c) Payments made by disbursing officers on or after June 25, 1950, and prior 
to the date of approval of this Act [August 29, 1951] for the transportation, 
packing, and unpacking of privately owned motor vehicles transported under 
the conditions set forth in section 12 of the Missing Persons Act, as amended 
by section 1 of this Act [this section], are ratified. August 29, 1951, ¢. 356, 
Section 2, 65 Stat. —. 

Section 1014. Application of Act to persons beseiged by enemy. 

The provisions of this Act [sections 1001-1016 of this Appendix], applicable to 
persons in the hands of an enemy, shall also apply to any person beleaguered or 
besieged by enemy forces. March 7, 1942, c. 166, Section 14, 56 Stat. 147. 
Section 1015. Effective date and termination of Act. 

This Act [sections 1001-1016 of this Appendix], except sections 13, 16, 17, and 
18 [sections 1013 and 1016, and former sections 1017 and 1018 of this Appendix], 
Shall be effective from September 8, 1959, and shall remain in effect until the 
termination of the present war with Germany, Italy, and Japan, and for twelve 
months thereafter, or until such earlier time as the Congress by concurrent 
resolution or the President by proclamation may designate. March 7, 1942, 
c. 166, Section 15, 56 Stat. 147; December 24, 1942, ¢. S28, Section 1, 56 Stat. 
1092, 


STATEMENT OF LT. COL. THEODORE J. COLLUM, CASUALTY BRANCH, 
UNITED STATES ARMY, ACCOMPANIED BY MAJOR FISHER, G-1 


Colonel Cottum. Iam Lt. Col. Theodore J. Collum, of the Casualty 
Branch of the Army, and I have with me Major Fisher, of the G-1 
Division. 

Mr. Chairman, the Missing Persons Act, as amended, is the author- 
ity under which the heads of the executive departments are authorized 
to continue to credit the pay accounts of persons who are missing or 
missing in action, to continue, make or modify allotments of pay 
from those accounts during such periods of absences, and also author- 
izes the head of the department to make a finding of death, if appro- 
priate, after an absence of 1 year or a greater period, and thereby 
enables the department to settle the individual’s accounts, pay the 
gratuity pay, and so forth. 

I would like to give just a thumbnail sketch of the high lights of 
the course of this legislation, which I think will probably indicate 
the necessity for continuing it. The legislation was initially drafted 
by the Navy in anticipation of the need for legislation for the continu- 
ance of allotments to dependents, when the fate of naval personnel 
might become unknown during the early part of the emergency pre- 
ceding World War II. However, in researching the statutes in con- 
nection with that proposed legislation, it was discovered that any 
statutes which were then on the books which provided for the con- 
tinuance of the pay in itself were rather outmoded and were appli- 
cable primarily to people who were captured, or other similar status. 
Generally, they were applicable only to enlisted personnel. There 
was no general statute which made an arbitrary continuance of the 
pay possible. Consequently, the legislation as prepared by the Navy, 
jirst provided arbitrarily for the continuance of the pay and then, 
next, for the continuance of such allotments as were in effect or were 
determined necessary. 

The measure was amended in the course of enactment to be appli- 
cable also to Army personnel and to certain civilians of the other execu- 
tive departments. Incidentally, in the process of extending the legis- 
lation to Army personnel it was also discovered that there was no 
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general authority for the continuation of pay itself for Army per- 
sonnel. The only law in existence provided for continuation of pay 
for enlisted men who were captured, was not applicable to other per- 
sonnel, and was not applicable to any other status except captured. 

We are not concerned here with. sections 13, 16, 17, and 18 of this 
act, inasmuch as they are not concerned with the general subject 
matter of the law. They apply to income-tax exemption, amendment 
of another statute, and other subjects. However, section 15 provides 
that all other sections of the law, with the exception of those that I 
have mentioned, shall remain in effect until 1 year after the termina- 
tion of the war with Japan, unless terminated earlier by concurrent 
resolution or by the President. This terminating provision was not 
in the bill as it was first passed by the House. It was added later by 
the Senate and remained in the legislation as enacted. The first ver- 
sion of the bill—in other words—was effective from September 8, 1939, 
without any terminal date. It would have been permanent except 
that it was amended in enactment. 

The law as originally enacted and approved did not provide for 
the continuation of pay or allotments beyond the expiration of 1 
year after the man was missing, unless it was reported that the man 
was alive and in the hands of the enemy, or interned. However, at 
the expiration of 1 year, in the case of our first personnel who were 
carried under the law, which happened in the Philippines, incidental- 
lv, and the Philippines were out of communication with us, it be- 
came obvious that with little or no information coming from the 
Japanese as to the actual fate of these people, and the circumstances 
not warranting a finding of death, the law should be amended: the 
law was amended so that as it now exists it is incumbent upon the 
head of the department to continue the individual in a missing status 
at the expiration of 1 year if the facts support that. 

It should be mentioned perhaps that considerable numbers of per- 
sons in both the Navy and Army were missing before the statute was 
approved, and the foresight of the Navy in starting the action on this 
necessary legislation early in the emergency contributed to the well- 
being of the dependents of those personnel. 

When organized resistance ceased in the Philippines in May 1942, 
all personnel who were in the Philippines at that time, and who were 
within the coverage of the act. were determined to be in a beleaguered 
status up until the time the resistance ceased. 

At the conclusion of the World War IT all cases that were then 
being carried as missing under this statute—and I repeat, who were 
then being carried, because many of them had been disposed of by 
determination of death or finding of death—were disposed of as ex- 
peditiously as possible by the services. They were disposed of either 
by issuance of an official report of death (if the evidence was devel- 
oped to warrant such determination), or by a finding of death after 
the expiration of 1 year. It is not possible under the law, to issue a 
finding of death until at least 1 year has elapsed, and a finding of 
death can only be issued in those cases where there is not conclusive 
evidence of death but death is presumed. In the case of those indi- 
viduals, the war having been ended and all prisoners having re- 
turned to military control, there was no justification for their being 
continued missing beyond the expiration of 1 year; consequently, all 
who did not return were either determined dead, based upon con- 
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clusive evidence, or found dead (a presumptive finding of death), at 
the expiration of 1 year. 

In the immediate postwar period, particularly in the Army, we 
found a few cases where the individuals should have been reported as 
missing during the war, but were not so reported because it was not 
even known that they were employees or members of the Army. This 
‘ame up principally in the Philippines. People were employed there 
during the occupation or were taken into the Army, and the records 
were mislaid or destroyed. As those cases were detected, the indi- 
viduals concerned were put under the coverage of the act. It was 
determined that they were missing as of the date of disappearance 
and their cases were disposed of in the same manner as they would 
have been had it been known at the time of the reoccupation that they 
were employees or members of the Army. However, it did not take 
long for those cases to diminish quite rapidly, and consequently little 
thought was given in that period to the immediate need for permanent 
legislation, particularly since there appeared to be no immediate pros- 
pects of the termination of the existing wars, and the greater fact that 
the lack of this authority prior to World War IT had not been of any 
great consequence. 

However, with the expanded Armed Forces that we maintained in 
connection with two occupations, and with the increased use of air 
transportation for going overseas and returning (with the attendant 
oceasional loss of a plane and the uncertainty of the fate of the indi- 
viduals on that plane for a considerable period of time), as well as 
greater provision for extended training and maneuver areas (particu- 
larly in desert areas where a man can legitimately get lost on a duty 
status and not return for a considerable period of time and maybe 
perish there), it became increasingly apparent that the situation after 
World War II did not compare with that prior to World War II, 
and the services started working on a draft of permanent legislation. 
Such legislation has been drafted and is currently in the Office of the 
Secretary of Defense and shortly to be submitted to the other execu- 
tive agencies for coordination prior to submission to Congress. 

This legislation, as I have pointed out, is applicable to all executive 
agencies. Naturally, the personnel of the Armed Forces constitute 
the overwhelming majority of those covered, but nevertheless civilian 
employees of executive agencies outside the continental United States 
are covered if they are not part-time or intermittent employees. The 
need for such permanent legislation has been emphasized by the fact 
that it was only through the mere technicality that we were still at 
war with Japan and Germany at the outbreak of Korean operations 
that we were able to make adequate provisions for the continuation 
of pay and allotments of persons who were missing in that operation. 

The last release, this week’s release by the Office of Public Informa- 
tion, Department of Defense, indicates that there are over 11,000 
currently being carried as captured or missing as a result of the 
Korean operations. That release is made weekly. That is the latest 
figure based on notifications to the next of kin, and since the fighting 
there has been relatively mild in recent weeks is probably a very 
accurate figure. ‘These 11,000 are being carried under the Missing 
Persons Act and their dependents are being paid their allotments. 

The ratification of the treaty with Japan, if it should be imminent, 
coupled with the extension of the present conflict beyond the period 
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of 1 year, would thereby automatically remove any authority to con- 
tinue pay or allotments of the individuals who are currently missing 
in the Korean operations. Even if a truce should materialize soon, 
it is possible, as I think we all realize from the state of world affairs, 
that this same situation could happen again overnight, any place. 
So we feel that it does behoove us to be prepared, in any such eventu- 
ality, to take care of our personnel and our escntente, 

As I have stated, we have started action to obtain permanent legisla- 
tion on this subject. However, it is expected, from a review of pre- 
vious proposals that have been made for somewhat parallel legislation 
by the other executive departments, that it will require considerable 
coordination before a proper version can be presented to the Congress. 
It is reasonably expected that such a version will not be in condition 
for final enactment in this session. Consequently, in order that there 
will be no danger that this beneficial legislation, which we are all 
agreed upon, I think, as to its merits, will suffer no danger whatever 
of lapsing, with the attendant suffering by dependents, we most 
earnestly recommend that it be extended at this time, pending the 
enactment of a permanent law on the subject. 

Mr. Picxerr. Mr. Chairman, I hope all witnesses who will appear 
before this committee will know the subject as thoroughly as the 
colonel. I have not a question that I want to ask you, myself. 

Colonel Cottum. Thank you, sir. 

Mr. Boces. A very fine presentation. 

Colonel Cottum. Thank you, sir. 

Mr. Pickerr. Thank you very much, Colonel. 

Will you proceed, Mr. Burrus? 

Mr. Burrus. The next item is on page 28. It is2 (b) (1) of the bill. 
The item provides for compensation to civil employees of the United 
States or to contractors or employees of contractors outside the United 
States for injuries or death resulting from war-risk hazards. 

It is felt in view of the existing circumstances that it is important 
to continue this legislation and it would seriously impede the recruit- 
ment of qualified personnel for these potentially hostile areas if this 
provision were not kept alive: 


2 (b) (1) Item 263 


PROVIDING FOR COMPENSATION TO CIVIL EMPLOYEES OF THE UNITED STATES oR ITS 
CONTRACTORS OUTSIDE THE Unrrep STATES FoR INJURIES OR DEATH RESULTING 
Irom War-Risk Hazarps (42 U. S. C. 1701-1706, 1711-1717) 


This act provides compenstation benefits for certain employees of the United 
States or of contractors with the United States for injury or death resulting from 
specified “war-risk hazards” “arising after December 6, 1941, and prior to the 
end of the present war.” The persons protected by this act include persons 
working on projects for the “public use of the United States or its allies.” The 
hazards covered include “belligerent action of an enemy,” “taken by an enemy,” 
“attack by an enemy” and “action of the enemy.” 

It is important that personnel within the purview of this act be covered in 
the event of death or disability incurred when they are serving in hostile areas. 
Failure to continue such coverage would seriously impede the recruitment of 
qualified personnel for potentially hostile areas. 

Section 1701. Injury or death; detention; limitation of benefits; exclusion. 
(a) In ease of injury or death resulting from injury— 

(1) to any person employed by a contractor with the United States, if~ 
such person is an employee specified in sections 1651-1654 of this title, as 
amended, and no compensation is payable with respect to such injury or 
death under sections 1651-1654 of this title; or 
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(2) to any person engaged by the United States under a contract for 
his personal services outside the United States or in Hawaii, Alaska, Puerto 
Rico, or the Virgin Islands: or 

(3) to any person employed as a civilian employee of a post exchange 
or ship-service store outside the United States or in Hawaii, Alaska, Puerto 
Rico, or the Virgin Islands; 

and such injury proximately results from a war-risk hazard, whether or not 
such person then actually was engaged in the course of his employment, the 
provisions of sections 751-791 and 793 of title 5, as amended, and as modified 
by this chapter, shall apply with respect thereto in the same manner and to the 
same extent as if the person so employed were a civil employee of the United 
States and were injured while in the performance of his duty, and any com- 
pensation found to be due shall be paid from the compensation fund established 
pursuant to section 785 of title 5, as amended. This subsection shall not be 
construed to include any person who would otherwise come within the purview 
of sections 751-791 and 795 of title 5, as amended. 

(b) (1) Any person specified in subsection (a) who— 

(A) is found to be missing from his place of employment, whether or not 
such person then actually was engaged in the course of his employment, under 
circumstances supporting an inference that his absence is due to the belligerent 
action of an enemy, or 

(B) is known to have been taken by an enemy as a prisoner, hostage, or 
otherwise, or 

(C) is not returned to his home or to the place where he was employed by 
reason of the failure of the United States or its contractor to furnish trans- 
portation, until such time as he is returned to his home, to the place of his 
employment, or is able to be returned to the jurisdiction of the United States, 
shall, under such regulations as the Secretary may prescribe, be regarded solely 
for the purposes of this subsection as totally disabled, and the same benefits as 
are provided for such disability under this subchapter shall be credited to his 
account and be payable to him for the period of such absence or until his death 
is in fact established or can be legally presumed to have occurred: Provided, 
That if such person has dependents residing in the United States or its Terri- 
tories or possessions (including the United States Naval Operating Base, Guan- 
tanamo Bay, Cuba, the Canal Zone, and the Philippine Islands), the Secretary 
during the period of such absence may disburse a part of such Compensation, 
accruing for such total disability, to such dependents, which shall be equal to 
the monthly benefits otherwise payable for death under this subchapter, and 
the balance of such compensation for total disability shall accrue and be pay- 
able to such person upon his return from such absence. Any payment made 
pursnant to this subsection shall not in any case be included in computing the 
maximum aggregate or total compensation payable for disability or death, as 
provided in section 1702 (a) of this title: Provided further, That no such pay- 
ment to such person or his dependent, on account of such absence, shall be made 
during any period such person or dependent, respectively, has received, or may 
be entitled to receive, any other payment from the United States, either directly 
or indirectly, because of such absence, unless such person or dependent refunds 
or renounces such other benefit or payment for the period claimed. 

senefits found to be due under this subsection shall be paid from the com- 
pensation fund established pursuant to section 785 of Title 5, as amended: 
Provided, That the determination of dependents, dependency, and amounts of 
payments to dependents shall be made in the manner specified in sections 751- 
791 and 793 of Title 5: Provided further, That claim for such detention benefits 
shall be filed in accordance with and subject to the limitation provisions of 
sections 751-791 and 793 of Title 5, as modified by section 1706 (c) of this title: 
And provided further, That except in cases of fraud or willful misrepresenta- 
tion, the Secretary may waive recovery of money erroneously paid under this 
subdivision whenever he finds that such recovery would be impracticable or 
would enause hardship to the beneficiary affected: And provided further, That 
where such person is found to be missing from his place of employment, whether 
or not such person then actually was engaged in the course of his employment, 
under circumstances supporting an inference that his absence is due to the 
belligerent action of an enemy or is known to have been taken by an enemy as 
a prisoner, hostage, or otherwise, the amount of benefits to be credited to the 
account of such person under this subsection, and for the purposes of this 
subsection only, shall be 100 per centum of the average weekly wages of such 
person, except that in computing such benefits such average weekly wages (a) 
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shall not exceed the average weekly wages paid to civilian employees of the 
United States in the same or most similar occupation in the area nearest to the 
place of employment where such person was last employed, and (b) shall not 
exceed the average weekly wages of such absent person at the time such ab- 
sence began: and 70 per centum of such average weekly wage so determined 
shall be disbursed to the dependent or dependents of such persons, irrespective 
of the limitations of section 909 of Title 33, but should there be more than one 
such dependent, the distribution of such 70 per centum shall be proportionate 
to the percentages allowed for dependents by section 909 of Title 33 and if 
such manner of disbursement in any case would result in injustice of excessive 
allowance for a dependent, the Secretary may, in his discretion, modify such 
percentage or apportionment to meet the requirements of the case; and in such 
cases benetits for detention shall accrue from January 1, 1942, unless the begin- 
ning of absence occurred upon a later date in which event benefits shall accrue 
from such later date, and for the period of such absence shall be 100 per centuim 
of the average weekly wages, determined as herein provided: And provided 
further, That compensation for disability under this subchapter (except under 
allowance for scheduled losses of members or functions of the body, within the 
purview of section 1762 (a) of this title) shall not be paid in any case in respect 
to any period of time during which benefits for detention may accrue under 
this subchapter in the same case, and shou'd a person entitled to benefits for 
detention also be entitled to workmen’s compensation or similar benefits under 
any other law, agreement, or plain (except allowances for scheduled losses of 
members or functions of the body), where such other bencfits are paid or to be 
paid directly or indirectly by the United States, the amount thereof accruing 
as to the period of absence shall be taken into account and the benefits credited 
to the account of the detained person reduced accordingly : And provided further, 
That where through mistake of fact, absence of proof of death, or error through 
lack of adequate information or otherwise, payments as for detention have in 
any ense been erroneously made or credited, any resulting overpayment of 
detention benefits (the recovery of which is not waived as otherwise provided 
for in this section) shall be recouped by the Secretary in such manner as he 
shall determine from any unpaid aceruals to the account of the detained person, 
and if such accruals are insufficient for such purpose, then from any allowance 
of compensation for injury or death in the same case (whether under this sub- 
chapter or under any other law, agreement, or plan, if the United States pays, 
or is obligated to pay, such benefits, directly or indirectly), but only to the 
extent of the amount of such compensation benefits payable for the particular 
period of such overpayment, and in cases of erroneous payments of compen 
sation for injury or death. made through mistake of fact, whether under this 
subchapter or under any other law, agreement, or plan (if the United States 
is obligated to pay such compensation, directly or indirectly), the Secretary is 
authorized to recoup from any unpaid benefits for detention, the amount of any 
overpayment thus arising: and any emounts received under this section shall 
be covered into such comnensation fund, and for the foregoing purposes the 
Secretary shall have a right of lien, intervention, and recovery in any claim or 
proceeding for compensation. As amended December 23, 1943, ¢. 380, Title I, 
57 Stat. 626: 1946 Reorg. Plan No. 2. Section 3, eff. July 16, 1946, 11 F. R. 7873. 
60 Stat. 1095: August 7, 1946. ¢. 805. Section 1, 60 Stat. S99: 1950 Reorg. Plan 
No. 19. Section 1. eff. May 24, 1950. 15 F. R. 3178. 64 Stat. ——. 

(2) Upon application by such person, or someone on his behalf, the Commis- 
sion may. under such regulations as it may prescribe, furnish transportation or 
the cost thereof (including reimbursement) to any such person from the point 
where his release from custody by the enemy is effected, to his home, the place 
of his employment, or other place within the jurisdiction of the United States: 
but no transportation, or the cost thereof, shall be furnished under this para- 
graph where such person is furnished such transportation, or the cost thereof, 
under any agreement with his employer or under any other provision of law. 

(3) In the case of death of any such person, if his death occurred away from 
his home, the body of such person shall, in the discretion of the Commission, and 
if so desired by his next of kin, near relative, or legal representative, be embalmed 
and tronsported in a hermetically sealed casket or other appropriate container 
to the home of such person or to such other place as may be designated by such 
next of kin, near relative, or legal representative. No expense shall be incurred 
under this paragraph by the Commission in any case where death takes place 
after repatriation, unless such death proximately results from a war-risk hazard. 

(4) Such benefits for detention, transportation expenses of repatriated per- 
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sons, and expenses of embalming, providing sealed or other appropriate con- 
tainer, and transportation of the body, and attendants (if required), as approved 
by the Commission, shall be paid out of the compensation fund established under 
section 785 of Title 5, as amended. 

(c) Compensation for permanent total or permanent partial disability or for 
death payable under this section to persons who are not citizens of the United 
States and who are not residents of the United States or Canada, shall be in 
the same amount as provided for residents ; except that dependents in any foreign 
country shall be limited to surviving wife or husband and child or children, or if 
there be no surviving wife or husband or child or children, to surviving father 
or mother whom such person has supported, either wholly or in part, for the 
period of 1 year immediately prior to the date of the injury; and except that the 
Commission, at its option, may commute all future installments of compensation 
to be paid to such persons by paying to them one-half of the commuted amount 
of such future installments of compensation as determined by the Commission. 

(d) The provisions of this section shall not apply in the case of any person 
(1) whose residence is at or in the vicinity of the place of his employment, and 
(2) who is not living there solely by virtue of the exigencies of his employment, 
unless his injury or death resulting from injury occurs or his detention begins 
while in the course of his employment. December 2, 1942, c. 668, Title I, Section 
101, 56 Stat. 1028. 

Section 1702. Application of Lorigshoremen’s and Harbor Workers’ Compensa- 
tion Act. 

(a) In the administration of the provisions of sections 751-791 and 793 of 
Title 5, with respect to cases coming within the purview of section 1701 of this 
title, the scale of compensation benefits and the provisions for determining the 
amount of compensation and the payment thereof as provided in sections 908 
and 909 of Title 38, so far as the provisions of said sections can be applied under 
the terms and conditions set forth therein, shall be payable in lieu of the benefits, 
except medical benefits, provided under sections 751-791 and 793 of Title 5: 
Provided, That the total compensation payable under this subchapter for injury 
or death shall in no event exceed the limitations upon compensation as fixed 
in section 914 (m) of Title 33 as such section may from time to time be amended 
except that the total compensation shall not be less than that provided 
for in the original enactment of this chapter: Provided further, That any amend- 
ment to sections 901-950 of Title 33, the effect of which is to increase the 
amount of benefits payable for injury or death, shall be applied in the admin- 
istration of this section as if the amendment had been in effect at the time of 
the particular injury or death and the compensation (except funeral and burial 
expenses) in any case previously determined shall be adjusted accordingly in 
respect to the beneficiary entitled thereto under sections 901-950 of Title 35. 
As amended July 3, 1948, c. 826, Section 4 (c), 62 Stat. 1242. 

(b) For the purpose of computing compensation with respect to cases coming 
within the purview of section 1701 of this title, the provisions of sections 906 and 
910 of Title 33, as amended, shall be applicable: Provided. That the minimum 
limit on weekly compensation for disability, established by section 906 (b)_ of 
Title 33, and the minimum limit on the average weekly wages on which death 
benefits are to be computed, established by section 909 (e) of Title 33, as 
amended, shall not apply in computing compensation under this subchapter. 
December 2, 1942, c. 668, Title I, Section 102, 56 Stat. 1031. 


Section 1703. Definition. 

As used in this subchapter, the term “contractor with the United States” in- 
cludes any subcontractor or subordinate subcontractor with respect to the con- 
tract of such contractor. December 2, 1942, c. 668, Title I, Section 103, 56 Stat. 


1031. 


Section 1704. Reimbursement. 
(a) Where any employer or his insurance carrier or compensation fund pays 
or is required to pay benefits— 

(1) to any person or fund on account of injury or death of any person 
coming within the purview of this subchapter or sections 1651-1654 of this 
title, as amended, if such injury or death arose from a war-risk hazard, 
Which are payable under any workmen’s compensation law of the United 
States or of any State, Territory, or possession of the United States, or 
other jurisdiction ; or 
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(2) to any person by reason of any agreement outstanding on December 2, 
1942, made in accordance with a contract between the United States and any 
contractor therewith to pay benefits with respect to the death of any employee 
of such contractor occurring under circumstances not entitling such person 
to benefits under any workmen’s compensation law or to pay benefits with 
respect to the failure of the United States or its contractor to furnish trans- 
portation upon the completion of the employment of any employee of such 
contractor to his home or to the place where he was employed; or 
(3) to any person by reason of an agreement approved or authorized by 
the United States under which a contractor with the United States has agreed 
to pay workmen’s compensation benefits or benefits in the nature of work- 
men’s compensation benefits to an injured employee or his dependents on 
account of detention by the enemy or on account of injury or death arising 
from a war-risk hazard ; 
such employer, carrier, or fund shall be entitled to be reimbursed for all benefits 
so paitl or payable, including funeral and burial expenses, medical, hospital, or 
other similar costs for treatment and care; and reasonable and necessary claims 
expense in connection therewith. Claim for such reimbursement shall be filed 
with the Commission under regulations promulgated by it, and such claims, or 
such part thereof as may be allowed by the Commission, shall be paid from the 
compensation fund established under section 785 of Title 5, as amended. The 
Commission may, under such regulations as it shall prescribe, pay such benefits, 
as they accrue and in lieu of reimbursement, directly to any person entitled 
thereto, and the insolvency of such employer, insurance carrier, or compensation 
fund shall not affect the right of the beneficiaries of such benefits to receive the 
compensation directly from the said compensation fund established under sec- 
tion 785 of Title 5, as amended. The Commission may also, under such regula- 
tions as it shall prescribe, use any private facilities, or such Government facilities 
as may be available, for the treatment or care of any person entitled thereto. 
(b) No reimbursement shall be made under this subchapter in any case in 
which the Commission finds that the benefits paid or payable were on account 
of injury, detention, or death which arose from a war-risk hazard for which 
a premium (which included an additional charge or loading for such hazard) 
was charged. December 2, 1942, c. 668, Title I, Section 104, 56, Stat. 1031. 


Section 1705. Receipt of workmen’s compensation benefits. 

(a) No benefits shall be paid or furnished under the provisions of this 
subchapter for injury or death to any person who recovers or receives work- 
men’s compensation benefits for the same injury or death under any other law 
of the United States, or under the law of any State, Territory, possession, foreign 
country, or other jurisdiction, or benefits in the nature of workmen’s compensa- 
tion benefits payable under an agreement approved or authorized by the United 
States pursuant to which a contractor with the United States has undertaken 
to provide such benefits. 

(b) The Commission shall have a lien and a right of recovery, to the extent 
of any payments made under this subchapter on account of injury or death, 
against any compensation payable under any other workmen’s compensation law 
on account of the same injury or death; and any amounts recovered under 
this subsection shall be covered into the fund established under section 785 of 
Title 5, as amended. 

(c) Where any person specified in section 1701 (a) of this title, or the de- 
pendent, beneficiary, or allottee of such person, receives or claims wages, pay- 
ments in lieu of wages, insurance benefits for disability or loss of life (other 
than workmen's compensation benefits), and the cost of such wages, payments, 
or benefits is provided in whole or in part by the United States, the amount of 
such wages, payments, or benefits shall be credited, in such manner as the 
Secretary shall determine, against any payments to which any such person 
is entitled under this subchapter. 

Where any person specified in section 1701 (a) of this title, or any dependent, 
beneficiary, or allottee of such person, or the legal representative or estate of any 
such entities, after having obtained benefits under this subchapter, seeks through 
any proceeding, claim, or otherwise, brought or maintained against the employer, 
the United States, or other person, to recover wages, payments in lieu of wages, or 
any sum claimed as for services rendered, or for failure to furnish transportation, 
or for liquidated or unliquidated damages under the employment contract, or any 
other benefit, and the right in respect thereto is alleged to have accrued during 
or as to any period of time in respect of which payments under this title in such 
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case have been made, and in like cases where a recovery is made or allowed, the 
Secretary shall have the right of intervention and a lien and right of recovery 
to the extent of any payments paid and payable under this subchapter in such 
case, provided the cost of such wages, payments in lieu of wages, or other such 
right, may be directly or indirectly paid by the United States; and any amounts 
recovered under this subsection shall be covered into the fund established under 
section 785 of Title 5. As amended December 23, 19438, c. 380, Title I, 57 Stat. 
627; 1946 Reorg. Plan No. 2, Section 3, eff. July 16, 1946, 11 F. R. 7873, 60 Stat. 
1095; 1950 Reorg, Plan No. 19, Section 1, eff. May 24, 1950, 15 F. R. 3178, 64 
Stat, ——. 

(d) Where a national of a foreign government is entitled to benefits on 
account of injury or death resulting from a war-risk hazard, under the laws of 
his native country or any other foreign country, the benefits of this subchapter 
shall not apply. : 

(e) If at the time a person sustains an injury coming within the purview of 
this subchapter said person is receiving workmen’s Compensation benefits on 
account of a prior accident or disease, said person shall not be entitled to any 
benefits under this subchapter during the period covered by such workmen’s 
compensation benefits unless the injury from a war-risk hazard increases his 
disability, and then only to the extent such disability has been so increased. 
December 2, 1942, c. 668, Title I, Section 105, 56 Stat. 1032. 

Section 1706. Administration. 

(a) The provisions of this subchapter shall be administered by the United 
States Employees’ Compensation Commission, and the Commission is author- 
ized to make rules and regulations for the udministration thereof and to contract 
with insurance carriers for the use of the service facilities of such carriers for 
the purpose of facilitating administration. 

(b) In administering the provisions of this subchapter the Commission may 
enter into agreements or cooperative working arrangements with other agencies 
of the United States or of any State (including the District of Columbia, Hawaii, 
Alaska, Puerto Rico, and the Virgin Islands) or political subdivision thereof, 
and with other public agencies and private persons, agencies, or institutions, 
within and outside the United States, to utilize their services and facilities and 
to compensate them for such use. The Commission may delegate to any officer 
or employee, or to any agency, of the United States or of any State, or of any 
political subdivision thereof, or Territory or possession of the United States, 
such of its powers and duties as it finds necessary for carrying out the purposes 
of this subchapter. 

(c¢) The Commission, in its discretion, may waive the limitation provisions 
of sections 751-791 and 793 of this title, as amended, with respect to notice of 
injury and filing of claims under this subchapter, whenever the Commission 
shall find that, because of circumstances beyond the control of an injured per- 
son or his beneficiary, compliance with such provisions could not have been aec- 
complished within the time therein specitied. December 2, 1942, c. 668, Title 
I, Section 106, 56 Stat. 1038. 


Section 1711. Definitions. 

When used in this chapter (except when used in section 1651 of this title)— 

(a) The term “Secretary” means the Secretary of Labor. As amended 1946 
Reorg. Plan No. 2, Section 3, eff. July 16, 1946, 11 F. R. 7873, 60 Stat. 1095; 1950 
Reorg. Plan N86, 19, Section 1, eff. May 24, 1950, 15 F. R. 3178, 64 Stat. - 

(b) The term “‘war-risk hazard” means any hazard arising after December 
6, 1941, and prior to the end of the present war, from—- 

(1) the discharge of any missile (including liquids and gas) or the use of any 
Weapon, explosive, or other noxious thing by an enemy or in combating an at- 
tack or an imagined attack by an enemy; or 

(2) action of the enemy, including rebellion or insurrection against the United 
States or any of its Allies; or 

(3) the discharge or explosion of munitions intended for use in connection 
with the national war effort (except with respect to any employee of a manu- 
facturer or processor of munitions during the manufacture, or processing thereof, 
or while stored on the premises of the manufacturer or processor) ; or 

(4) The collision of vessels in convoy or the operation of vessels or aircraft 
without running lights or without other customary peacetime aids to naviga- 
tion: or 

(5) The operation of vessels or aircraft in a zone of hostilities or engaged 
in war activities. December 2, 1942, c. 668, Title II, Section 201, 56 Stat. 10383. 


a 
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Section 1712. Disqualification from benefits. 

No person convicted in a court of competent jurisdiction of any subversive act 
against the United States or any of its Allies, committed after the declaration 
by the President on May 27, 1941, of the national emergency, shall be entitled 
to compensation or other benefits under sections 1701-1706 of this title, nor shall 
any compensation be payable with respect to his death or detention under sec- 
tions 1701-1706 of this title, and upon indictment or the filing of an intorma- 
tion charging the commission of any such subversive act, all such compensation 

‘er b neits shali be suspended and remain suspended until acquittal or 
withdrawal of such charge, but upon conviction thereof or upon death occurring 
prior to a final disposition thereof, all such payments and all benefits under 
sections 1701-1706 of this title shall be forfeited and terminated. If the 
charge is withdrawn, or there is an acquittal, all such compensation withheld 
shall be paid to the person or persons entitled thereto. December 2, 1942, ¢. 
C68, Tithe IT, Section 202, 56 Stat. 1034. 


Section 1713. Fraud; penalties. 

Whoever, for the purpose of causing an increase in any payment authorized 
to be made under this chapter, or for the purpose of causing any payment to 
be made where po payment is authorized hereunder, shall knowingly make or 
cause to be made, or aid or abet in the making of any false statement or 
representation of a material fact in any application for any payment under 
sections 1701-1706 of this title, or knowingly make or cause to be made, or 
aid or abet in the making of any false statement, representation, affidavit, or 
document in connection with such an application, or claim, shall be guilty of 
a misdemeanor and upon conviction thereof shall be fined not more than $1,000 
or imprisoned for not mere than one year, or both. December 2, 1942, c. 66s, 
litle IT, Section 203, 56 Stat. 1054. 


Section 1714. Legal services. 

No claim for legal services or for any other services rendered in respect of a 
claim or award fer compensation under sections 1701-1706 of this title to or 
ohn account of any person shall be valid unless approved by the Commission; 
and any Claim so approved shall, in the manner and to the extent fixed by the 
said Commissien, be paid out of the compensation payable to the claimant; 
and any person who receives any fee, other consideration, or any gratuity on 
account of services so rendered, unless such consideration or gratuity is so 
approved, or who solicits employment for another person or for himself in 
respect of any claim or award for compensation under sections 1701-1706 of 
this title shall be guilty of a misdemeanor and upon conviction thereof shall, 
for each offense, be fined not more than $1,000 or imprisoned not more than one 
vear, or both. December 2, 1942, c. 668, Title II, Section 204, 56 Stat. 1034. 
Section 1715. Finality of commission’s decisions. 

The action of the Commission in allowing or denying any payment under 
sections 1701-1706 of this title shall be final and conclusive on all questions 
of Jaw and fact and not subject to review by any other official of the United 
States or by any court by mandamus or otherwise, and the Comptroller General 
is authorized and directed to allow credit in the aceounts of any certifying 
wv disbursing officer for payments in accordance with such action. Docember 2, 
1942, ¢. GES, Title IT, Section 205, 56 Stat. 1054. 

Section 1716. Presumption of death or detention. 

A determination that an individual is dead or a determination that he has 
heen detained by the enemy may be made on the basis of evidence that he has 
disappeared under circumstances such as to make such death or detention appear 
probable. December 2, 1942, ¢. 668, Title 11, Section 206, 56 Stat. 1024. 

Section 1717. Assignment of benefits; execution, levy, et cetera, against benefits. 

The right of any person to any benefit under sections 1701-1706 of this title 
shall not be transferable or assignable at law or in equity except to the United 
States, and none of the moneys paid or payable (except money paid hereunder 
as reimbursement for funeral expenses or as reimbursement with respect to 
payments of workmen’s compensation or in the nature of workmen's compensation 
benefits), or rights existing under sections 1701—1706 of this title, shall be subject 
to execution, levy, attachment, garnishment, or other legal process or to the 
operation of any bankruptcy or insolvency law. December 2, 1942, c. 668, Title II, 
Section 207, 56 Stat. 1035. 
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Mr. Burrus. Mr. Morrissey is our witness on this item. 

Mr. Pickxerr. Before Mr. Morrissey proceeds, might I ask if this 
provision applies to personnel employed by contractors who are pre- 
sently engaged in construction of airfields in Africa and the proposed 
construction in Iceland, Greenland, and other areas that we have in 
mind ¢ 

Mr. Burrus. I think that would apply to those areas. 

Mr. Pickerr. Mr. Morrissey, will you make your statement ? 


STATEMENT OF GEORGE MORRISSEY, CORPS OF ENGINEERS, 
DEPARTMENT OF THE ARMY 


Mr. Morrissey. I am George Morrissey,-Corps of Engineers. The 
reasons Which brought about this legislation were the many cases of 
personnel injury and death of employees of Government contractors, 
partciularly at Wake Island, the Philippines, and Honolulu, after 
December 6, 1941. 

The Corps of Engineers, which I represent, are engaged in a large 
construction program in overseas areas under contracts with con- 
tractors and this construction requires employment of Government 
contractors of a considerable number of civilian employees, and a 
great many of them are citizens of the United States. 

These contracts, it is not secret, the places are not secret, so [ can 
mention the locations. Nearly all of it is Air Force construetion 
operations in Turkey, Saudi Arabia, Tripoli, Morocco, the Azores, 
Iceland, Greenland, Newfoundland, Labrador, and a few other points 
which I am not able to mention, and we even have some contractors 
operating off the shore of Korea. 

The contractors are confronted with a recruitment problem, and 
unless they can offer some sort of compensation for injuries and death 
while these employees are in these potential hostile territories, we be- 
lieve it will be impossible to obtain suflicient personnel to do work. 

Insurance companies will not undertake to insure these risks aris- 
ing in these hostile areas where the men are exposed to war hazards, 
because there is no basis of establishing a rate. We feel that this act 
is necessary in order to perform these large construction operations. 

Mr. Hinuines. Mr. Morrissey, is there anything in your testimony 
which will indicate approximately how many claims might have been 
handled through this particular legislation during the last) war— 
World War II ¢ 

Mr. Morrissey. There were a great many claims. I believe a great 
many were settled not under this act. 

Mr. Hitiines. Could you give us a rough idea / 

Mr. Morrissey. I would say there were hundreds, and maybe thou- 
sands. Something under 5,000, I know there were three or four 
thousand employed in Wake Island and Guam, and a great many of 
those men were taken prisoner, and others were injured and killed. 
I couldn't tell you exactly how many. 

Mr. Hiniines. Would you say that without legislation of this kind 
it might be difficult to recruit workers to work on many of these proj- 
ects that we are talking about 4 

Mr. Morrissey. It would be very difficult. It would be very dif- 
ficult to execute the contracts. T have been called upon to sit in with 
the contractors making the contracts. The first thing they want to 
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know is how is their liability for any war-risk hazard to be handled. 
We cannot handle it as an insurance matter. It seems that the only 
way it can be handled is in this way. 

Mr. Hitzines. Under general insurance laws, if the country for 
which these men are working is not actually in a state of declared war, 
it still would not be possible for them to get adequate Imsurance cov- 
erage ; is that correct / 

Mr. Morrissey. That is correct. 

Mr. Pickerr. Mr. Morrissey, do T understand the benefits provided 
under this statute apply only to casualties that are caused by attack 
by an enemy, or when taken by an enemy, or by action of the enemy: 
is that correct ¢ 

Mr. Morrissey. That is right. We provide for the regular coni- 
pensation, that is, the occupational compensation hazards. We pro- 
vide for that. That is the normal hazard that an insurance company 
will be confronted with. We provide for that with regular surance. 

Mr. Pickerr. In no event then would the ordinary occupational 
hazards while on the job be benefited by the provisions of this statute? 

Mr. Morrissry. No, sir. 

Mr. Pickerr. But only by action of an enemy ¢ 

Mr. Morrissey. That is right. 

Mr. Hitiines. Following that up, suppose the United States were 
constructing an airfield in Alaska and a Russian aircraft with a Rus- 
sian pilot proceeded to machine-gun the airfield and some of the 
employees working on a Goverment contract were killed or injured. 

Then later the Russians would completely deny ever having taken 
part in such an attack and this country, barring a war with them or 
something of that nature, could not consider Russia as a technical 
enemy. 

This provision would actually not take care of that kind of a situa 
tion; would it ¢ 

Mr. Morrissey. Yes; it would. The Bureau of Employees’ Com- 
pensation Commission administers this. They would be the ones to 
determine whether or not it was a hostile act. 

Mr. Hituines. Technically we are not at war with Russia. 

Mr. Morrissey. We do not have to be at war. 

Mr. Hitiineés. Technically, Russia is not our enemy, and the in- 
juries or death probably could not be considered as arising from 
enemy action, 

Mr. Morrissey. I think vou will find that the act says that as a 
result of any war-risk hazard. That would be a war-risk hazard, 
whether an enemy or not. 

Mr. Hiturnes. In other words, the injury does not have to result 
from direct enemy action ¢ 

Mr. Morrissey. There is nothing said in this. I don’t thimk it is 
qualified down that close, that it has to be enemy action. It has to be 
what we would term “a war risk hazard.” 

What is a war-risk hazard? Ido not know. I think that you will 
find a definition some place here. such as a discharge of a missile. It 
is identified in such a way that we do not have to be at war with a 
country that is causing the disaster. 

I believe that is true. I would have to follow that more closely 

Mr. Prekerr. The very act committed by your illustration, Mr. 
Hillings, would certainly bring the episode within the purview of an 
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enemy action, even though we might not have declared war; would 
it not? 

Mr. Forrester. I believe, in view of that question, it appearing in 
this statement that we have that that point is not made clear, it would 
be well to incorporate the statute into the record. Do you have the 
statute available? 

Mr. Hiviines. Was that the statute that defines the phrase “war- 
risk hazard”? 

Mr. Burris. Yes, sir. 

Mr. Forrester. This statement says that “When Government em- 
ployees suffer death or disability after capture, detection, or other 
action, by an enemy of the United States Satan war.” 

Mr. Burris. Mr. Chairman, it is the item just above that. It is a 
very similar item. We are going to take up the other one next. 

Mr. Forrester. That is correct. I was looking at another section. 

Mr. Brickrieip. May I ask a question ? 

Mr. Forrester. Yes, sir. 

Mr. Brickrietp. If a civilian employee of the United States Gov- 
ernment, working on an airfield in North Africa at the present time 
were injured, would he come within the provisions of this act? 

Mr. Morrissey. He comes within another act. He is taken care of 
in the same way under another act. 

Mr. Brickrievp. Could you tell me whether the rates of compensa- 
tion under this particular act are the same as under our Federal 
Compensation Act? Are they comparable? 

Mr. Morrissey. We use what we call the longshoremen’s and harbor 
workers’ compensation benefits, which is administered by the Bureau 
of Employees’ Compensation. It is about equivalent to the New York 
benefits. 

Mr. Forrester. Is such statute, relating to 2 (b) (1) and page 28— 
that is what we are dealing with—is that a short statute and is it 
available ? 

Mr. Burrus. We have it here. 

Mr. Forrester. Is it short? 

Mr. Burris. It is fairly lengthy. 

Mr. Forrester. We will dispense with the reading, but I would 
like to have it incorporated into the record. 

Mr. Burrus. It is our understanding we would incorporate every 
one of them into the record and read the ones that you asked us 
specifically to read. 

The next item is on the same page, 2 (b) (2), item 310a, which is a 
similar statutory provision. It provides that where a Government 
employee suffers death or disability after capture or detection by the 
enemy, disability, or death shall have deemed to have resulted from 
performance of duty. 

2 (b) (2) Item 310a 
WHERE A GOVERNMENT EMPLOYEE SUFFERS DEATH OR DISABILITY AFTER CAPTURE 
oR DETENTION BY THE ENEMY, SUCH DISABILITY OR DEATH SHALL Be DEEMED 

To HAve RESULTED FROM PERFORMANCE OF Duty (5 U.S. C. 801) 

When Government employees suffer death or disability after “capture, deten- 
tion, or other restraint by an enemy of the United States during the present war” 
such death or disability shall be deemed to have resulted from performance of 


duty. 
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Termination would deprive civilian employees, who may be captured or detained 
by hostile forces, of compensation for injury, disease, or death incurred during 
detention and may raise a question as to whether World War IIL internees can 
continue to receive benefits. The Bureau of Employees’ Compensation is now 
making payments to several hundred beneficiaries, the residue of 1,244 cases 
originally adjudged compensable under the act. There have been no reported 
cases of civilian employee internments in Korea. However, this legislation 
should be continued in effect in order to protect any that may be found to have 
been so handled and to protect persons in future similar situations. In a period 
when hostilities may take place, it is important that personnel be protected in 
the event of disability or death due to such hostilities. A lapse in this law would 
seriously impede the recruitment of qualified personnel. 

Section 801. Compensation for disability or death suffered after capture, deten- 
tion, et cetera, by enemy during World War II; limitations. 

In any case where an employee employed by the United States within the 
purview of sections 751-791 and 793 of this title or any extension thereof suffers 
disability or death after capture, detention, or other restraint by an enemy of 
the United States, during the present war, such disability or death shall in the 
administration of sections 751-791 and 793 of this title be deemed to have resulted 
from injury occurring while in the performance of duty, whether or not the 
employee was engaged in the course of his employment when taken by the enemy : 
Provided, That this section shall not apply in the case of any person (1) whose 
residence is at or in the vicinity of the place from whence he was thus taken, and 
(2) who was not living there solely by virtue of the exigencies of his employment, 
unless such person was so tuken while he was engaged in the course of his 
employment: Provided further, That compensation for disability or death shail 
not be paid during any period of time during which the disabled person (or the 
dependents of such person, or any one of them) should receive or be entitled to 
receive any pay, other benefit, or gratuity from the United States on account of 
detention by the enemy or by reason of the same disability or death, unless such 
pay, benefit, or gratuity is refunded or renounced. (July 28, 1945, ch. 328, section 
5 (b), 59 Stat. 505.) 

Colonel Hearne. This item and the preceding item are both the sub- 
ject for processing for permanent legislation within the Department 
of Defense at the present time. 


STATEMENT OF ROBERT N. MANGAN, OFFICE OF THE SECRETARY 
OF THE ARMY, CIVILIAN PERSONNEL DIVISION 


Mr. Manoan. Iam Robert N. Mangan, Office of the Secretary of the 
Army, Civilian Personnel Division. This item is related to the two 
that were discussed immediately preceding, but covers a different 
group of people under a different contingency. The effect of this see 
tion would be to extend the act which is summarized in the House docu 
ment for the duration of the emergency. 

The act which it would extend is in itself a substantive extension 
of the coverage of the Federal Employees Compensation Act to cover 
injuries or death occurring during a period of detention while a per- 
son was in enemy hands. The Federal Employees Compensation Act 
is the workmen’s compensation law, which applies to Government em- 
ployees. Like the workmen’s comipensation laws in most of the States, 
un injury, to be compensable, must be incurred while in the perform- 
ance of duty or while in the course of employment. <A substantial 
number of civilian employees of the executive agencies did, of course, 
fall into enemy hands, particularly in Wake, Guam, the Philippines 
and a few other places. 

While they were in a captive status, they received their pay and al 
lowances under the Missing Persons Act, as outlined by a preceding 
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witness. When they returned to the United States jurisdiction through 
liberation in early 1945 for the most part, it was found that many of 
these people, through diseases, malnutrition, traumatic injury, or 
otherwise, during the period of captivity, had either died or had be- 
come permanently or temporarily, totally or partially disabled. 

Mr. Hitzines. Suppose under this provision a civilian employee is 
captured by the Chinese Communists, detained by the Chinese Com- 
munists, and subsequently dies as a result of the treatment received 
during his detainment. We are not at war with Communist China. 
The United Nations action technically is not directed at Communist 
China. It is directed toward the aggressors of North Korea. 

The Chinese Communist Government maintains that its armies in 
Korea are volunteers, and not acting officially for the government. 
Under this provision, if that civilian employee is captured by the 
Chinese Communists and dies, do his heirs and assigns receive bene- 
fits under this section? 

Mr. Mancan. I cannot answer definitely. Again the Bureau of Em- 
ployees Compensation administers this act. The effect to be given to 
the word “enemy” in here would of course be subject to their jurisdic- 
tion. I was going to mention a little bit later that fortunately, and 
very happily, we know of no Federal employees who have entered 
into a captive status—at least the Department of Defense employees; 
I am sure of that—during the Korean operation. What effect might 
be given to these words when an actual case arises, I do not know. 

However, I can say that the permanent legislation which Colonel 
Hearne referred to, to put this into operation whenever an uprising 
occurs, placing Federal employees in jeopardy, that clarifies it to 
make it cover that type of situation. But we have not attempted to 
make any amendments to existing law here but merely to continue it 
for the situation just in case. 

Mr. Hituines. All of this, Mr. Chairman, to my mind tends to show 
the very serious and far-reaching nature of the legislation before us. 
I know of no power that the Congress could give to the Executive 
which would be greater than the power to make war. In order to 
preserve that power from abuse, in order to prevent one man in this 
country from being in a position to involve the Nation in a state of 
war, we have the constitutional requirement that only the Congress 
ran declare war. 

Now we are engaged in a situation where we are at war without 
declaration by the Congress, and one man by Executive order has been 
able to put usin there. It may be rightly so, and that is not a point for 
discussion before this group. It seems to me a far-reaching and 
serious question. I think. in considering the legislation before us, 
that certainly somewhere along the line we are going to have to give 
a great deal of attention as to just how far we are going to be able 
to go under our continned development in the international scene, 
and our continuous involvement in it, without drawing the line as to 
how many emergency powers and how much authority we can give the 
Executive in the absence of a definite congressional declaration. 

Mr. Prexerr. Mr. Chairman? 

Mr. Forrester. Mr. Pickett. 

Mr. Pricxerr. T understand, Mr. Mangan, that there are no persons 
at the present time who are being compensated under this statute and 
are at the present time in the hands of some, we will call them, enemies. 
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In other words, there are no captured personnel now being benefited 
under this/ 

Mr. Manean. Mr. Pickett. this statute comes into operation only 
after the individual’s release. We have some people who are still on 
the compensation rolls from World War II. Something slightly over 
200, the last time I checked. That is the residue of some 1.244 cases. 
So far as we know, we have no potentially new claimants. 

Mr. Pickerr. That is the point I wanted answered: That we have 
no potentially new ones, and those who are being compensated now 
are those who have been returned to the jurisdiction of the United 
States and who are entitled to the benefits as a result of their treatment 
by an enemy when they were captured or retained in World War II 

Mr. Manean. Yes, sir. 

Mr. Picxerr. That is something over 200? 

Mr. Manean. Yes, sir. 

Mr. Pickerr. To fail to extend this act, would that entirely remove 
those persons from the list of people who might be benefited in any 
way as a result of their injuries or disability ? 

Mr. Mancan. I do not believe so. There may be some slight ques- 
tion of it, but I do not believe it would have that effect because the 
statute extends the Employees Compensation Act to situations or to 
injury or death incurred during captivity during World War II. I 
do not believe it would be given the effect of cutting them off. 

Mr. Pickerr. It would not in your judgment terminate their present 
benefits ? 

Mr. Manean. I do not believe so. 

Mr. Fickerr. Then the effect of a failure to continue this act would 
only be a potential deterrent to employment of personnel. Is that 
right ? 

Mr. ManGan. This is exactly the same sort of answer that Colonel 
Schlanser gave. It is a “just in case” proposition, and we hope we 
never have to use it. 

Mr. Pickerr. That same situation would obtain—would it not 7— 
under 2 (b) (1), discussed a few moments ago. 

Mr. ManeGan. Yes, sir. 

Mr. Forrester. Do I understand your answer to Mr. Pickett to be 
that there is no exigency at the present time requiring this type of 
legislation? It is only potential ? 

Mr. Manaan. It is only the threat of people being captured by an 
enemy sometime in the future. 

Mr. Forresrer. That leads me to ask you this question: Why are we 
proceeding to ask that this power be granted the President ? 

Mr. Manean. Mr. Chairman, this does not give the President any 
specific power. This is an enactment by Congress which says that this 
will come into operation upon the happening of an event, of the cap- 
ture, injury. and release of an individual. I think there is no Execu- 
tive discretion involved here at all. I think it is merely the continu- 
ance by the Congress, by its own enactment, of benefits to people who 
fall into a certain category. 

Mr. Forrester. IT would like to ask you this question: If the particu- 
lar case that the gentleman from California outlined to you, about 
the person who might be captured by the Chinese Communists, if this 
act doesn’t protect that type of individual, as a matter of fact is that 
not probably one of the greatest dangers that we can expect ¢ 
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Mr. Manean. I believe that is true. I would not presume to answer 
for the people who will interpret this statute when the time arises. It 
is not my job to do it. I think personally I would feel that anybody 
who is shooting at you isan enemy. The statute is not tied to an actual 
declaration of war. But again I will not presume to answer somebody 
else’s legal decision. 

It is true that there is a question as to whether this particular act 
would cover the most immediate possible situation. 

Mr. Forrester. That seemed to have been the opinion of the gen- 
tleman from California. It seems to be your opinion. I think it is 
my opinion. If that be true, should you gentlemen not address your- 
selves to giving us a statute which will be in line with your testimony ¢ 

Mr. Manean. We are doing that, Mr. Chairman. 

Mr. Forrester. I mean, why not give it to us now ¢ 

Colonel Hearne. We are not prepared to do that at this time. It 
has not been completely worked up and coordinated. We are coming 
up with permanent legislation on this very point. The purpose for 
including it in the joint resolution is to continue the benefit until that 
permanent legislation can be enacted and to relieve any doubt that 
may exist. 

Mr. Forrester. We have been in Korea since 1950. How long 
would it be before we can assume that you will come up with perma- 
nent legislation covering all these matters, especially the ones that 
you reasonably anticipate are going to occur? 

Colonel Hearne. I am doubtful, Mr. Chairman, that it can be done 
at this present session of the Congress for the reason that after it is 
completed in the Department of Defense it must then be coordinated 
with other executive agencies, of which there are many, because many 
agencies are concerned with this. Then it must go to the Bureau of 
the Budget for over-all approval. I doubt that it will be ready for 
this present session of Congress, although it might be. 

Mr. Forrester. Just why do you tell us it is expedient and necessary 
for us to pass this legislation now ? 

Colonel Hearne. We feel, sir, that this is a saving provision, a 
maintenance of the status quo until we can come in with the permanent 
legislation which I have mentioned. 

Mr. Forresrer. I understood you that the status quo is that we 
have nobody operating under it: you do not anticipate anybody 
operating under it. 

Colonel Hearne. It is just in case, Mr. Chairman. 

Mr. Forresrer. And the ones that we think need coverage it will 
not cover / 

Colonel Hearne. There might be that case. We do not want to 
take a chance on not having this if such a case should arrive. 

Mr. Forrester. I do not believe I follow that. Do you have any 
questions, gentlemen ¢ 

Mr. Bocas. No, sir. 

Mr. Hines. No, sir. 

Mr. Pickxerr. No, sir. 

Mr. Forrester. Mr. Brickfield ¢ 

Mr. Brickrieip. No, sir. 

Mr. Forrester. Gentlemen, it so happens that three of the mem 
bers of this subcommittee have appointments that they have to go to 
at 11:30. It is not quite that time right now, but I believe it would 
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be well that we halt at this juncture so that we will not have—is there 
something that you want to say ¢ 

Mr. Potitak. May I ask one question for clarification 

Mr. Forrester. Yes, sir. 

Mr. Potiak. Lam not clear whether your last statement, Mr. Chair- 
man, refers only to this item 2 (b) (2), item 310 a, or whether you 
are also referring to the preceding item which was 2 (b) (1), item 263, 

Mr. Forrester. We are operating on the idea that we are proceed- 
ing on both. As I understood the gentleman’s testimony, there was 
nothing now occurring on both of these, and nothing that was antici- 
pated in the future. ‘That was in answer to the question of the gentle- 
man from ‘Texas. 

If that is not true, or if you want to say something to the contrary, 
| think it well to get it in the record now, 

Mr. PotiaK. Is Mr. Morrissey still here ? 

( No response. ) 

Mr. PottaKx. The witness who testified on the preceding item has 
left. That was Mr. Morrissey. I asked my question because I had a 
suspicion that there might possibly be a misunderstanding between 
the witness and the committee. I was not clear—-— 

Mr. Forrester. I think it is well that you did. I think it is tied 
in there by some answer that we have had. 

Mr. Potiak. I think so. I think also that the witness might have 
misunderstood the committee in that respect. 

Mr. Forrester. Is there some statement that you would like to 
make at this time? 

Mr. Potiak. No, sir, because I do not have the information. 

Mr. Forrester. If not, when we take up again we will take up at 
that point. Iam glad you called our attention to that. 

Mr. Boces. On these last two items, I have been discussing this with 
Mr. Hillings. In the event neither of these items were continued in 
this resolution, there is a remedy available through a private bill if 
any such case should arise. 

Mr. Manean. Mr. Boggs, there is also the remedy which was used 
in the case which we are trying to extend now, and that is making 
general legislation retroactive. 

Mr. Bocas. That is right. 

Mr. Manean. The difficulty in that case is that we had many people 
who came out of the camps in the Philippines who were in dire need 
of medical attention, who themselves and their dependents, once they 
were recovered, went off the missing-person rolls, naturally, and if 
they were unable to work they were under severe hardship for income. 
It happened that many of them had enough back pay coming to them 
under'the Missing Persons Act to tide them over. We feel it ought 
to be a continuing proposition. I did not mean to give the impression 
to the committee that we have no anticipation of need. In our busi- 
ness In the Department of Defense we have to anticipate the worst, 
unfortunately. I would like to be in a job where we did not. 

Mr. Forrester. Are there any further questions ¢ 

( No response. ) 

Mr. Forrester. If not, we will adjourn until Wednesday of next 
week, at 10 o'clock. Thank you, gentlemen. 

(Whereupon, at 11:30 a. m., the meeting was adjourned to recon- 
vene at 10.a.m. Wednesday, March 5, 1952. ) 

(Nore.—The subcommittee did not meet March 5.—Clerk.) 
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MARCH 6, 1952 


Houser or Represenratrives, 
COMMITTEE ON THE JUDICIARY, 
SuscomMitTree No. 4, 
Washington, D.C. 

The subcommittee met at 10: 20 a. m., in room 346, Old House Office 
Building, the Honorable FE. L. Forrester presiding. 

Subcommittee members present: Representatives Forrester, Pick- 
ett, Hillings, and Boggs. 

Present also were Miss Velma Smedley, assistant chief clerk, and 
Cyril F. Brickfield, committee counsel. 

Mr. Forrester. We now have a quorum and our committee will 
come to order. We stopped where at our last meeting ¢ 

Mr. Burrus. We stopped on page 28, items in the bill 2 (b) (1) and 
2 (b) (2). We were afraid that there was some confusion with 
respect to those two items, and we asked if we could continue with 
them this morning. 

We have a prepared statement which Mr. Mangan will read, and 
he is here to answer questions, at least on one of the items. Mr. Mor- 
rissey was out of town. We were not able to reach him before he left. 

1 would also like to say that Colonel Hearne asked me to express 
his regrets that a long-standing assignment had come through which 
will call him out of the,city and he cannot finish this job with us. 
But Colonel Lundberg, who has been working with him from the be- 
ginning, is going to take his place. 

The first item we will take up will be 2 (b) (2), which is in the 
middle of page 28, and it is the item which has to do with compensa- 
tion to a Government employee who suffers death or disability after 
capture or detention by the enemy; and that relates to civilian Gov- 
ernment employees, nonmilitary personnel. 

The other item which Mr. Mangan also will take up is the one that 
provides compensation for employees of contractors for injury or 
death or disease that occurs outside the United States. 

Mr. Forrester. The latter would be 2 (b) (1) 7 

Mr. Burrus. That is right, sir. But we will take up 2 (b) (2) 
first because that is the one Mr. Mangan is most familiar with. 

Mr. Forrester. All right, Mr. Mangan, you may proceed to discuss 
2 (b) (2). 


FURTHER STATEMENT OF ROBERT N. MANGAN, OFFICE OF THE 
SECRETARY OF THE ARMY, CIVILIAN PERSONNEL DIVISION 


Mr. Manean. Mr. Chairman, at the conclusion of the testimony on 
Friday, subsection 2 (b) (2) of the resolution was under discussion. 
While the Department’s explanation of the provision has been com- 
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pleted, our review of the hearing transcript indicates that members 
of the subcommittee remained in doubt as to the practical need for the 
continuation of the legislation. 

We wish therefore to set forth in summary fashion the basic con- 
siderations which dictated that the item be included. 

As the committee is well aware, there are civilian employees of the 
United States in every part of the world. According to recent statis- 
tics collected by the Civil Service Commission, there are 86.200 United 
States citizens so employed outside the continental limits of the United 
States. 

Mr. Forrester. Excuse me one minute ; how many, sir? 

Mr. Manean. 86,200. That is United States citizens outside the 
United States. 

Mr. Hitzines. Where are the bulk of those employees ¢ 

Mr. Manaan. If we were going to say in any general group, I would 
say most of them are of course in the Territories and possessions. We 
‘rannot of course divulge the numerical distribution by geographic 
location. For one reason, I do not have it: and for another reason, 
for many of the agencies it is classified for reasons of security and I 
would not be free to discuss it. 

If we were to select any particular place, the Territories and pos- 
sessions, of course, would have most because many of the departments 
carry on operations in those places that do not operate in foreign 
countries. 

The Department of the Army alone employs slightly more than 
27,000 American citizens overseas. Of those, 18,800 are not residents 
of the area where employed, and would therefore fall within the cover- 
age of this legislation; although the degree of hazard among those 
18,000 would vary greatly between such places in the extreme as 
Puerto Rico on the one hand and Korea on the other. 

It is sufficient to point out that some United States citizens are 
serving their country’s interests in every nation where diplomatic 
relations are maintained. Many more are stationed in the Territories 
and possessions as the Alaskan frontier, Guam, and other Pacific 
bases. 

Numerically important also are the critical groups in Western Ger- 
many, Okinawa, Japan, Turkey, Greece, Indochina, and other points 
in southeast Asia and similar places of evident danger. 

It is true, as was brought out in testimony, that we know of no 
Department of Defense employees who have been captured in the 
Korean operation. In that sense there are no immediately potential 
beneficiaries of this legislation. We would be derelict in our duty, 
however, if we did not point out that present world conditions con- 
stitute an ever-present hazard to thousands of United States citizens 
who entered overseas employment with assurance that adequate pro- 
vision had been made for the contingency of capture and attendant 
disability and death. 

Their status as potential beneficiaries, though more remote than if 
they were presently in the hands of hostile forces, is nonetheless real. 
The conditions which make their position hazardous are the same 
conditions recited by the President in his proclamation of the national 


emergency. 
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We feel that benefits considered appropriate to conditions existing 
during prior hostilities should be continued through the present con- 
flict and retained for future contingencies. 

That is a summary of the factual basis on which we feel that this 
legislation should be extended for the present period. That is the 
conclusion of my statement on 2 (b) (2). 

Mr. Forrester. Before we go into 2 (b) (1), are there any ques 
tions, Mr. Pickett ? 

Mr. Pickerr. I have none. 

Mr. Forrester. Mr. Hillings ¢ 

Mr. Hitzres. None. 

Mr. Forresrer. Is there anything which you have to add to that 
statement ¢ 

Mr. Burrus. No, sir. 

Mr. Forrester. All right, we will go into 2 (b) (1). 

Mr. Manan. I have some information which Mr. Morrissey had, 
and I would like to read it for the record. 

There are at present approximately 50,000 civilian American em 
ployees of contractors with the United States in Alaska, Korea 
Okinawa, French Morocco, Libya, Arabia, and many other poten- 
tially hostile areas who have been recruited with the understanding 
that they would be subject to the act of December 2, 1942, and they 
would receive compensation bemefits for injury, disability, death or 
detention resulting from war risk hazards. 

These employees have undertaken these hazardous jobs in the belief 
that this statutory provision would afford protection, and on the 
assumption that the protection would continue as long as the hazards 
continued, 

Furthermore, the contractors engaged in overseas construction op- 
eration are continuing to recruit employees for work in these and 
other potentially hostile areas, and recruitment would be made 
more difficult and compensation would have to be increased unless 
the employees were provided with the protection afforded under 
the act. 

A rather large turn-over of employment is necessary because of 
the remote location of these operations and the potential hostility of 
the areas. Most of these construction operations are of an emergency 
nature, and unfortunate delays would result if the recruitment was 
handicapped because of the nonexistence of present coverage. 

Mr. Forrester. Does that complete your statement / 

Mr. Manean. Yes, sir. 

Mr. Forresrer. Mr. Pickett, any questions / 

Mr. Picker’. No questions. 

Mr. Forrester. Mr. Hillings? 

Mr. Hiniinas. None. 

Mr. Bricxrievp. I have some questions, Mr. Chairman. Is this 
statute a standard provision in all contracts between contractors and 
the Government ¢ 

Mr. Manean. I cannot answer whether it is inserted in the con 
tract. It provides benefits for the contractors’ employees, which is 
administered by a Federal agency. Therefore, I do not believe that 
there is any reason for including it in the contract. 

There is a provision in this statute which provided for adjustments 
in contracts which were in existence at the time of its enactment in 








102 EMERGENCY POWERS CONTINUATION ACT 


1942 to take care of insurance premiums they were then paying, and 
so forth, because of the United States’ assumption of the risk. 

(Information subsequently furnished for the record) : 

Question. Is this statute (Public Law 784, 77th Cong.) a standard provision 
in all contracts between contractors and the Government ? 

Answer. The provisions of section 301 (a) (4) of the above cited act are 
complied with in C. P. F. F. contracts for construction outside the United States 
by a general requirement that the contractor shall procure and maintain such 
bonds and insurance as the contracting officer may require. In Army contracts, 
administratively the contractor is required to take out workmen’s compensation 
insurance under this provision plus such other insurance as may be deemed 
necessary to protect the Government, the contractor, and the employees. 

Mr. BrickrreLp, Do you know what percentage of contractors that 
have contracts with the Government have contracts of compensa- 
tion insurance with the individual employees? In other words, the 
contract of employment between the employ ee and his employer can 
provide that a State workmen’s compensation law would be controlling 
for any claims that the employee might have against his employer. 

Mr. Manean. I cannot answer on the basis of personal knowledge 
of the contracts. It is the intent of the statute that they would not 
have to provide their insurance coverage. 

Mr. Brickrrevp. One of the stumbling blocks with workmen’s com- 
pensation is that in death cases, especially, they oftentimes find that 
the compensation provided under the act is inadequate. Where a man 
is injured, the compensation might be all right, but where there is a 
death claim they feel that the compensation is inadequate. 

I was wondering if you knew whether or not this particular act 
contains an election clause which would allow an employee to elect 
to take either the benefits under the act or to proceed with other rem- 
edies that might be available in the courts ? 

Mr. Manean. I do not recall. This act merely incorporates the 
benefits of the Longshoremen and Harbor Workers’ Act for the sched- 
ule of benefits, which is also the District of Columbia system. I do not 
work with that act myself. We use the Federal Employees’ Com- 
pensation Act for our direct employees. 

I do not know, but I would assume that it carries merely the pay- 
ments for loss of income to dependents, because that is the system that 
is used in the Federal Employees’ Act, which is also a Federal act. 

Mr. Forrester. Does this cover the contractors as well as the em- 
ployees? 

Mr. Manean. Mr. Pollack, will you read the coverage of the act? 
J believe it says aapraroc of contractors with the United States.” 

Mr. Potnack. 42 U.S. C. 1701: 

In case of injury or death resulting from injury (1) to any person employed 
by a contractor with the United States, if such person is an employee specified in 
sections 1651-1654 of this title, as amended, and no compensation is payable with 
respect to such injury or death under sections 1651-1654 of this title: or (2) 
to any person engaged by the United States under a contract for his personal 
services outside the United States or in Hawaii, Alaska, Puerto Rico, or the 
Virgin Islands; or (3) to any person employed as a civilian employee of a post 
exchange or ship-service store outside the United States or in Hawaii, Alaska, 
Puerto Rico, or the Virgin Islands. 

Those are three categories to which this statute applies. 

Mr. Forrester. My particular question was: Did it or did it not 


caver contractors ? 
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Mr. Pouiak. It covers employees of contractors and employees of 
the United States in the cases stated. Is that your question, sir? 

Mr. Forrester. That is what I want to know. As I understand it, 
it covers employees of the United States or of contractors with the 
United States. 

Mr. Manean. Only a very small group who are employees of the 
United States; those who are not subject to the Federal Employees’ 
(Compensation Act. Employees of post exchanges and ships’ service 
stores are not covered by the other legislation, and independent con- 
tractors for their personal services who also are not employees under 
the other act and therefore not covered. 

It does not cover employees generally because our own Federal 
Compensation Act is in effect for that purpose, for injury or death 
suffered overseas. 

Mr. Forrester. I was particularly anxious to know whether they 
isolated the contractor, and it was simply a protection that was af- 
forded certain employees coming within the scope, either working for 
the Government directly or for a contractor who is engaged in per- 
formance of the contract for the United States Government. In other 
words, it is restricted to a class of employees. 

Mr. Burrus. Yes; that is correct. 

Mr. Forrester. Is there any way of ascertaining the average salary 
of these employees who are recruited and sent into the service / 

Mr. Manean. I think there would be. I do not have that informa- 
tion atthe moment. I think it can be provided. 

(Information subsequently furnished for the record :) 

Question. Is there any way of ascertaining the average salary of these em- 
ployees who are recruited and sent into the service? 

Answer. It is possible to obtain the average payment to contractor personnel 
employed on the off-continent military construction program of the Corps of 
Engineers. However, to obtain an actual average would require a compilation 
of salaries paid at each job site. This would be time-consuming and costly. 
In addition it should be recognized that an average salary arrived at for exam- 
ple, by averaging wages paid to laborers and mechanics on a 70-hour week with 
the salaries of clerical workers and project managers on a 48-hour week would be 
unrealistic. 

Mr. Forrester. How much increase is there in pay for one doing 
overseas service or hazardous service as compared with one who was 
performing the same service or a similar service in this country not 
subjected to war hazards? 

Mr. Mangan. I cannot say for contractors’ employees, sir. As far 
as United States citizens working for the Federal Government directly, 
the factor of war risk hazard has not been included in fixing their 
overseas differential. They are allowed additional compensation for 
higher cost of living and for climatic and other factors, with a limita- 
tion on both of 25 percent increase in the pay that would be provided 
for similar work in the United States. 

The contractors of course are not limited by that provision of law, 
and I would not generalize as to what the differential would be that 
they provide. 

Mr. Forrester. Do IT understand that you attempt to justify that 
raise of 25 percent by a higher cost of living overseas and climatic 
conditions ¢ 

Mr. Mancan. Yes, sir, generally. The factor of hazardous location 
in terms of war risk hazard has not, to my knowledge, been considered 
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in fixing that. One very good reason is that it is something that is very 
hard to } put a dollar value on for the protection of people. 

Mr. Forrester. You cannot put a dollar valuation on that, and I 
think we have already approached the time when we have got to quit 
looking at the dollar angle, too. 

I want to ask you if from your information, that basis which you 
have stated to me, this increase because of higher cost of living and cli- 
matic conditions, it is actually justified, as a matter of fact ? 

Mr. Manean. I believe it is, sir. I think the 25 percent is a maxi- 
mum. The 25 percent is actually paid in a very few places, Alaska 
being one because of the tremendous increase in the cost of living in that 
area. 

Mr. Forrester. You see I do not know anything about it, but let 
me ask you this: Can you tell me any country where the cost of living 
is higher than in the United States ? 

Mr. Manean. I believe there are several, Alaska being one for our 
employment purposes. The cost of living is very much higher because 
of the scarcity of housing and the ine reased cost of tr ansporting food 
and supplies from the United States. We have a great deal of diffi- 
culty in recruiting employees for that area because the 25 percent 
limitation on their territorial differential squeezes people too tightly in 
that area. 

There are many other foreign countries, however, where the cost of 
living allowances authorized by the State Department are very high. 

Mr. Forrester. What is that, now’ The cost of living by the State 
Department ? 

Mr. Mancan. The rates for overseas allowance in foreign countries 
which are added to base pay of Federal employees are fixed by the 
Secretary of State in accordance with the statute which authorizes 
them, and those rates have recognized a much higher cost of living in 
several of the countries of the world. I recall Russia being one. 

Mr. Forrester. We do not have employees in Russia. 

Mr. Mangan. We have employees of our diplomatic service. 

Mr. Forresrer. And they are hemmed in over there in Moscow 
and cannot get out 25 miles. Is that not correct 

Mr. Manean. I would not say. I have no personal knowledge. 
Your information is probably better than mine on that. There are 
several other countries which I would hesitate to name without refresh- 
ing my memory. The cost of living allowance for other areas varies 
from zero up to the full 25 percent. 

Mr. Forrester. The reason why I am asking you about that is that 
boys I have talked to that have come back from various countries over 
there tell me that they can buy most things over there much cheaper, 
even including fur coats. 

Mr. Manean. I think that will vary greatly from country to coun- 
try, sir. It is undoubtedly true of many places and not true of others. 
You get into trouble in trying to provide for the others. As I say, 
this hazard thing is one factor that certainly has not been given 
definite and isolated consideration in fixing the overseas allowance; 
and of course it applies only to the direct hired Federal employees 
anyway, 

These statutes would obviate the need for that, for considering that 
factor. 

Mr. Forrester. Whiy ? 
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Mr. MancGan. Because they provide benefits only after the event 
has happened. In other words, they provide for benefits to the indi- 
vidual or to his dependents after he has suffered because of the war- 
risk hazard. It is an insurance benefit. 

Mr. Forresrer. I think I realize that it is insurance. The thing 
that puzzles this subcommittee—and we are going to ask you gentle- 
men to indulge us—is that we are trying our dead-level best to ap- 
proach these matters in the proper spirit. I have been here but 14 
months, and during those 14 months I have not found one man or one 
group of men that suggested a cut. All of them have wanted raises. 

You see what I am trying to impress on you there? It looks as if 
we have about scraped the bottom of the barrel. We are trying our 
dead-level best to see whether, when all of these different matters 
come up, they are justified. Gentlemen, I am telling you now we have 
got to make some cuts every time that a cut can be made. That is the 
thing that is worrying me. 

Our counsél asked you as to whether you knew the contractors’ 
agreements or contracts made with the employees carried any state- 
ment concerning workmen’s compensation. I believe your answer 
was that you did not know? 

Mr. Mangan. I do not work in that field. Mr. Morrissey, who is 
the witness who preceded me, has that knowledge and unfortunately 
he is unavailable and Iam merely reading the statement. 

Mr. Forrester. Do you have a witness here that works in that 
field 

Mr. Burrus. Mr. Morrissey is out of town. We tried to have him 
here this morning. We can have him later. 

Mr. Forresrer. Would you be able to answer that question / 


Mr. Burrus. We will certainly have that question answered for 
you. 

Mr. Forrester. That is an answer I think the subcommittee should 
have before it. 

(Following information submitted for the record :) 


Question. Do the contractors’ agreements or contracts made with the em- 
ployees carry any statement concerning workmen’s compensation? 

Answer. The overseas employment agreements between Corps of Engineers’ 
contractors and their employees contain the following provisions, the wording 
of which is essentially the same in all cases: 

“Compensation for disability or death due to accident, or military combat 
activity. 

“(a) Compensation insurance benefits shall be paid as provided in the Long- 
shoremen’s and Harbor Workers’ Act, as amended and etxended by the Defense 
Base Act, as the sole remedy for any injury or illness arising out of and in 
the course of employment under this agreement (Public Law 784, 77th Cong.).” 

Mr. Burrus. I do think with respect to these two items, they are 
the type of statutes which should enable a saving of money because 
if you do not provide for payment in case of injury or ¢ ‘apture, then 
that will have to be figured into the wage scale that is negotiated with 
the contractor or with the individual employee. 

Mr. Forrester. Maybe we will and maybe we will not. I have the 
idea probably that we are fighting for existence, and IT expect when 
we get down to brass tacks on this ‘thing we are going to have to show 
some patriotism that we have not been manifesting in this country 
to the extent we should for a good long time. I have the idea that the 
personal equation has got to be submerged some. 
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If you could get that answered, I would appreciate it. I do not 
want to unduly impose upon you gentlemen, but I wish you would 
anticipate questions like that. I want to ask every one of you now 
to give us all the aid and assistance that youcan. As I see this matter, 
this is a tremendous responsibility placed upon us; and I think it is 
our duty to get all the information that we can and address ourselves 
just as sympathetically as possible and with just as fair and impar- 
tial an attitude as a man could possibly adopt in passing on questions 
of this kind. 

Are there any other questions from the counsel / 

Mr. Brickrrecp. One more, sir. Is there a Federal statute that re- 
quires all contractors who contract with the Government to carry 
workmen’s compensation insurance of some type? In other words, is 
one of the conditions for securing a contract with the Government an 
agreement on the part of the employer that he will secure workmen’s 
compensation benefits or workmen’s compensation insurance for his 
por score t 

Mr. Mangan. I would have no knowledge of that. We can also 
provide that. 

(Following information later submitted for the record :) 


Question. Is there a Federal statute that requires all contractors who contract 
with the Government to carry workmen’s compensation insurance of some type? 

Answer. With one exception, the answer is “No” so far as any specific provision 
of statute is concerned. The exception is found in title III of the act of December 
2, 1942 (supra), section 301 (a) (4) which reads: 

“That (a) except as herein modéfied, the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act, approved March 4, 1927 (44 Stat. 
1424), as amended, shall apply in respect to the injury or death of any 
employee engaged in any employment— 

“(ii t22408;.". " © 

“(4) under a contract entered into with the United States or any execu- 
tive department, independent establishment, or agency thereof (including 
any corporate instrumentality of the United States), or any subcontract, or 
subordinate contract with respect to such contract, where such contract is 
to be performed outside the continental United States and at places not 
within the areas described in subparagraphs (1), (2), and (8) of this sub- 
division, for the purpose of engaging in public work, and every such contract 
shall contain provisions requiring that the contractor ¢and subcontractor or 
subordinate contractor with respect to such contract) (1) shall, before 
commencing performance of such contract, provide for securing to or on 
behalf of employees engaged in such public work under such contract the 
payment of compensation and other benefits under the provisions of this 
Act, and (2) shall maintain in full force and effect during the term of such 
contract, subcontract, or subordinate contract, or while employees are en- 
gaged in work performed thereunder, the said security for the payment of 
such compensation and benefits, but nothing in this paragraph shall be 
comstrued to apply to any employee of such contractor or subcontractor who 
is engaged exclusively in furnishing materials or supplies under his contract ; 

irrespective of the place where the injury or death occurs, and shall include any 
injury or death occurring to any such employee during transportation to or from 
his place of employment, where the employer or the United States provides the 
transportation or the cost thereof.” 

Subject to the above statute, so far as any employer is concerned (which 
would include contractors with the United States), the general provisions of the 
Loneshoremen’s and Harbor Workers’ Act are applicable. Section 32 (a) of the 
Longshoremen’s and Harbor Workers’ Act (44 Stat. 1424) reads as follows: 

“(a) Every employer shall secure the payment of compensation under this 
Act 

“(1) By insuring and keeping insured the payment of such compensation 
with any stock company or mutual company or association, or with any 
other person or fund, while such person or fund is authorized (A) under the 
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laws of the United States or of any State, to insure workmen's compensation, 
and (B) by the Administrator, to insure payment of compensation under 
this Act ; or 
“(2) By furnishing satisfactery proof to the Administrator of his financial 
ability to pay such compensation and receiving an authorization from the 
Administrator to pay such compensation directly. * * * 
As a consequence, all contractors who are subject to title III of act of December 
2, 1942 (including, but not limited to, contractors with the United States), must 
secure the payment of compensation to employees. 

In view of the fact that the Department of the Army by administrative regu- 
lation (Army Procurement Procedures, section X, pt. 3, pars. 19-3801 and 302.1 
(c)) requires its contractors to provide workmen's compensation insurance for 
their employees, insurance is purchased in each instance. Because a com- 
pensable injury or death to a contractor’s employee can be due to a “war risk,” 
such injury or death will be paid by the insurer based upon awards or orders 
of the Bureau of Employees’ Compensation, Department of Labor. “War risk 
hazards” as defined in the act of December 2, 1942 (sec. 201), are not the types 
of risks contemplated by insurance rates; if rates were to reflect such losses, 
the rates would become prohibitive because of the contingency of catastrophe ; 
any loading for “war risk” will of necessity be purely speculative, there being no 
experience upon which to forecast rates; insurance carriers will not assume a 
“war risk” exposure of such proportions without assurance such losses will be 
otherwise compensated for outside the rating structure; and “war-risk hazard” 
losses are not properly a matter for private insurance risk or to be charged 
against specific procurement appropriations. 


Mr. Burrus. I am not an expert in this field, but I have had ex- 
perience in workmen's compensation in my private law practice. I 
do not think you would find workmen’s compensation covering these 
territories outside of the United States; ] mean any particular State 
workmen’s compensation statute. I presume that is the reason for 
the enactment of this statute, but we will supply that information for 
you. I am sure that is not a satisfactory answer, but I think that is 


the explanation. 

Mr. Brickrievp. I know of a few instances where Government con- 
tractors doing work for the Government over in north Africa have 
workmen’s compensation insurance contracts with their employees 
wherein they both agree that the workmen’s compensation law of the 
State of New York shall cover all claims. 

If that be so, it could very well be that the force of this particular 
act could be somewhat mitigated if there be other provision for the 
compensation of an employee. 

Mr. Burrus. Then it would become a question of whether it would 
be cheaper to provide it under this act or to pay for it in the price that 
was bid on the contract. 

Mr. Manean. I think there has been some experience also—of 
course these workmen’s compensation provisions under the State 
laws are carried out through a private insurance carrier. A private 
insurance carrier specifically refuses to accept responsibility for war- 
risk hazard, only those that are directly job-connected. 

Mr. Brickrtep. Yes. But in those cases where the private insur- 
ance carrier refuses to assume the risk, the States have a State msur- 
ance fund which takes care of any emplover for his insurance. In 
other words, if an employer does not secure a private insurance carrier, 
he can go to the State fund. 

Mr. Burrus. These are certainly questions that you should have an 
answer to as to which is the more economical from the standpoint of 
the Government, and there must be men in the Government who admin- 





108 EMERGENCY POWERS CONTINUATION ACT 


ister these funds, and who have considered this. We will get the 
answers for you. 

(The following information furnished for the record :) 

Question. If you do not provide for payment in case of injury or capture, would 
it increase figure of wage scale negotiated with contractor or employee? 

Answer. It is my considered opinion that the size of the wage scale is not a 
primary factor. If protection for the individual is not provided, the contractors’ 
recruitment efforts would be seriously hindered if not entirely ineffective. Failure 
to recruit the necessary work force would seriously interfere with the progress 
of the military construction program. 

Mr. Forresrer. It is difficult for me to conceive of « workmen’s 
compensation law adequately covering matters of this kind, but 
nevertheless it is something that should be taken into consideration. 
So far as I know, the workmen’s compensation law provides payments 
for a period of weeks or a period of years; and after a period of weeks 
or months or years, all those payments cease. ‘That is the history of 
the workmen’s compensation so far as I know. 

I know that is true in my State. Of course I cannot begin to speak 
for the various States, but it surely is a matter that should be inquired 
into and this subcommittee should know all of the plans and all of 
the insurance or protection that these employees would have. 

Are there any question ¢ 

Mr. Picxerr. No. 

Mr. Forresrer. That is all on that subject for the present time ¢ 

Mr. Burrus. That is right. 

Mr. Forrester. Do you have another matter now that we can take 
up! 
ir. Burrus. Yes; on page 16, section 1 (a) (13). The committee 
will recall that we discussed the question of uniform allowances in 
relation to the Public Health Service, and this is a provision for 
uniform allowances for certain officers and warrant officers serving 
on active duty in the Army and Air Force. There were questions 
that vou asked about uniforms for the Public Health Service that we 
thought could be‘answered in connection with this item. 

Colonel Plott is the witness who can explain that item and answer 
any questions. 

(The matter referred to is as follows :) 


1 (a) (13) Item 9804b 


UNIFORM AND EQUIPMENT ALLOWANCES FOR CERTAIN V’ERSONS COMMISSIONED 
OFFICERS AND WARRANT OFFICERS 


Except as otherwise provided in sections 904b—904d of this title, an allowance 
of $250 for uniforms and equipment is hereby authorized to be paid to the follow- 
ing personnel of the Army of the United States or any component thereof : 

(a) Any person on active duty on April 3, 1939, or thereafter accepted for 
active duty, in the grade of second lieutenant, first lieutenant, or captain, and 
entitled to the pay of the first, second, or third pay periods on April 3, 1939, or 
at the time of such acceptance for active duty; and 

(fh) Any person on active duty on April 3, 19389, or thereafter accepted for 
active duty, in any temporary or permanent grade of warrant officer (including 
any person appointed flight officer), except that of a chief warrant oflicer en- 
titled to receive the base pay and allowances provided for officers of the fourth 
pay period (December 4, 1942, ch. 674, Item 2, 56 Stat. 1029). 
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1 (a) (13) Item 904e 


SaMeE; LIMITATIONS: DepuctIon or Prior ALLOWANCE; Orricers’ CERTIFICATES 
REGARDING Prion ALLOWANCE PAYMENTS AS CONCLUSIVE; GRADUATES OF UNITED 
STATES MILITARY ACADEMY 


(a) The uniform allowance authorized in section 904b of this title shall not 
be paid more than once to any person without regard to appointment in or pro- 
motion to a grade for which the allowance is authorized. 

(b) Any uniform allowance heretofore paid under the provisions of sections 
304a, 361b, and 904a of this title, to any person entitled to a uniform allowance 
under sections 904b-904d of this title, shall be deducted from the allowance pay- 
able under section 904b of this title and only the difference paid to the person 
entitled thereto. The certificates of officers or warrant officers, including flight 
officers, of the Army of the United States relating to facts regarding payments 
received under sections 304a, 361b, and 904a of this title shall be accepted as 
supporting such facts as stated without the necessity of other supporting evi- 
dence. 

(c) The uniform allowance authorized in section 904b of this title shall not be 
paid to any graduate of the United States Military Academy (December 4, 1942, 
ch. 674, item 3, 56 Stat. 1040). 


STATEMENT OF LT. COL. WILLIAM C. PLOTT, OFFICE OF THE 
DIRECTOR OF PERSONNEL PLANNING, AIR FORCE 


Lieutenant Colonel Piorr. I am Lt. Col. William C. Plott, of the 
Office of the Director of Personnel Planning of the Air Force. This 
is the item that provides the payment of $250 to Air Force and Army 
officers who come on duty during the time of the Second World War 
and for 6 months thereafter. They get it once and they do not get 
it again. 

In permanent legislation, we have this covered in the Reserve Forces 


Act which, as you know, has passed the House. We feel that it is a 
matter to be covered from now on because we will, for the foreseeable 
future, have a number of Reserves and USAF and AUS officers com- 
ing on active duty. They are certainly entitled to a uniform allow- 
ance as much as the man who comes on during wartime. 

The only person, not covered by this legislation is the West Point 
or Academy graduate. 

The Public Health Service, Mr. Burrus, is not covered in any man- 
ner in either the Reserve Act or this legislation. Any uniform allow- 
ance that they would be entitled to would be a law which would be 
specifically applicable to the Public Health Service. 

Mr. Forresrer. Now, your statement that they would be just as 
entitled to it as someone else who has it—I would prefer that you 
justify that to me in some other way. Just because another man has 
something, I do not know whether that means we should add to it 
or not. 

Lieutenant Colonel Prorr. That is true, sir. However, this legis- 
lation grew out of the fact that we were calling a number of essentially 
civilian people to duty in the Armed Forces for an extended period 
of time. Obviously an officer will have to buy his own uniform. 
There is no provision anywhere in law for the furnishing of uniforms 
to an officer. We felt that he needed help. Therefore this legisla- 
tion was passed. 

That situation applies any time we call essentially civilian people 
to extended active duty in the Armed Forces. We feel that in the fere- 
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eeable future we will be using that. In the Air Force, for instance, 
I think the figure is about 81 percent of our officers are Reserve or 
USAF officers. A number of those, granted, are essentially career 
people. However, a number of them are not. 
Mr. Forrester. Essentially what ¢ 
Lieutenant Colonel PLorr. Career people. I mean, there are Re- 
servists who will stay on active duty as long as we can use them, as 
you know. Those people, it is questionable ; ‘but when they first come 
on duty they are essentially civilians being called into the active 
service. We feel as long as that situation obtains, we should have the 


= allowance. 

e House, by the way, sir, has acquiesced in that feeling because, 
as I say, in the Reserve Forces Act, which has passed the House, there 
is a provision for uniform allowance to the Reserve and USAF and 
AUS officers. 

Mr. Forrester. What I am getting at, I want you to justify it not 
because somebody else is getting it; for very frankly now, somebody is 
getting a whole lot that has got to stop. What I am trying to ask 
you is to justify it, and I will ask you this question. 

Are those boys who are brought in from the Reserves unable to 
buy their uniforms? Would it be a sacrifice or an undue requirement, 
taking into consideration the salaries they draw, for them to be com- 
pelled to buy their uniforms the first time? Do you not think that is 
the way to approach this matter / 

Lieutenant Colonel Piorr. Well, sir, I thought maybe I had cov- 
ered that. The only person who does not today get a uniform allow- 
ance—let us start here—is an Academy graduate. His pay at the 
time he is at the Academy, a certain amount is taken out each month 
and put away in a “uniform fund.” When he graduates from the 
Academy, he has that fund available to outfit him with his necessary 
uniforms. 

Therefore, we do not need legislation for him. But you can see 
that a provision is made for this man who is a second lieutenant to 
buy uniforms. They are expensive. If you take a man from civilian 
life and put him in the service, he certainly has not saved up a uniform 
fund with which he can buy a uniform. They are just as expensive 
for him as they are for the Academy graduate. 

Therefore, we feel, and the Congress has felt heretofore, that he 
does need help above and beyond his salary which he will draw as ¢ 
second lieutenant or a first lieutenant, as the case may be, to buy 
uniforms. 

Mr. Forrester. In other words, now, regardless of what Congress 
has heretofore felt or what anybody else has got, do you tell me ‘then 
that the boys coming in from civilian life—it is your experience that 
vou have found it to be the case with these boys—the majority of them 
are unable to buy their uniforms? Is that right? 

Lieutenant Colonel PLorr. Sir, that is not my experience. I do not 
know, because the entire time I have been in the service, this uniform 
allowance has been available to those people who are entering on active 
duty for the first time. Now, I do know from my own experience 
certain Reserve officers who are being called back to active duty at 
the present time in the higher grades, as a matter of fact, who are find- 
ing it most difficult financially to go out and buy their new Air Force 
blue uniforms. 
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Mr. Forrester. I think that is a good statement. You know that 
they are financially unable. I think that statement is much _ bet- 
ter than somebody else has been getting it. 

Are there any questions / 

Mr. Pickerr. Colonel, I understand that the Academy graduate is 
not a beneficiary under this act we are talking about. He is taken 
care of under different legislation. Are there other ways than grad- 
uating from one of the Academies whereby a man can become an 
officer in the Regular Establishment of the Armed Forces, either Nav y; 
Air Force, or the Army? That is true, that there are other ways‘ 

Lieutenant Colonel Piorr. Yes. 

Mr. Pickerr. Does that man get this uniform allowance? If so, 
when does he get it / 

Lieutenant Colonel PLorr. He gets it, sir, when he first enters on 
active duty. Most of those people have a period of qualifying service 
before the time they become Regular officers, with the exception of a 
few honor graduates, let us say, of certain military institutions, and 
a few more people who qualify initially for a Regular commission. 

They do get the uniform allowance; but note, sir, the Academy 
man has spent 4 years getting ready and saving up. These men do 
not know when they will get a Regular commission, as you know. 
They have to qualify by examination and so on, so they are not able 
to plan for a Regular career until the time comes when they are going 
to become a Regular officer. And when they enter on active duty, 
we feel that they need the uniform allowance certainly as much as the 
Reserve officers. 

Mr. Pickerr. Would you illustrate Just briefly one or two of the 
ways a man may become a Regular officer in a Regular Establishment 
without being an Academy gr raduate ? 

Lieutenant Colonel PLorr. As I understand it, sir, we give Regular 
commissions today in the grade of second heutenant to men of—I think 
the limiting age in the normal case is 26 years and younger—21 to 26. 
They may qualify by applying for a Regular commission. ‘Their past 
service is looked at: their past history: their qualifications; and they 
are selected against our requirements and the man who is best fitted 
is chosen. That is for men on active duty. 

There are a certain number of Regular commissions given to honor 
graduates of certain military institutions Seeenrel the country. 

Mr. Pickxerr. VMI might be one of them; Texas A. & M. another 
the Citadel, and soon. Is that right / 

Lieutenant Colonel Piorr. Yes, sir, that is just about it. 

Mr. Pickerr. Then you have the other category, and which I pre- 
sume is the largest that we deal with, under “this legislation of the 
Reserve officers. 

Lieutenant Colonel Piorr. The graduate of the flying school; the 
graduate of OCS, and so on. 

Mr. Pickerr. In this group of Reserve officers who are being called 
back into service there is, of course, a large number of them who got 
their commissions during World War II. 

Lieutenant Colonel PLorr. Yes. 

Mr. Pickerr. He was a commissioned officer in World War IT. He 
retired to the Reserve Establishment, and he is called back into service 
under present circumstances. Does he now get this uniform allow- 
ance ¢ 
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Lieutenant Colonel Piorr. No, sir. 

Mr. Picxerr. He got it back yonder when he became an officer in 
World War IT. 

Lieutenant Colonel Piorr. That is right. 

Mr. Prckerr. How many people does this statute apply to, Colonel / 

Lieutenant Colonel Piorr. In fiscal year 1952, the budget which is 
approved, the Army had 15,000 commissioned officers, 3.600 warrant 
officers, 2,000 women medical specialists, nurses and so on. 

Mr. Prcexerr. About 20,000 people in the Army / 

Lieutenant Colonel Piorr. Yes, sir. : 

Mr. Pickerr. That is the number it applied to in the Army in the 
current fiscal year ¢ 

Lieutenant Colonel Piorr. In the current fise al year; right, sir. In 
the Air Force there are 17.426 in the s: issi 
officers, warrant officers, and women medical spec inlets. Twenty-two 
thousand four hundred and forty is our proposed fiseal year 1953. . In 
the Army for fiscal year 1953 it is about 32,000. 

Mr. Pickerr. What about the Navy, now? Do you have the figures 
for the Navy? 

Lieutenant Colonel Prorr. The Navy has a different proposition. 
There is permanent law. They do not have to worry about it. 

Mr. Pickerr. They would not be covered in this act ? 

Lieutenant Colonel Prorr. They would not. 

Mr. Pickerr. It applies only to Army and Air Force. 

Lieutenant Colonel Piorr. Right, sir. 

Mr. Picketrr. Do all commissioned grades from first lieutenant up 
to colonel get it ? 

Lieutenant Colonel Piorr. No; second lieutenant through captain, 
sir. Also, sir, in your warrant officer grades, they get it only so long 
as their pay corresponds to those grades. If they draw the pay of 
a major, they did not get it. 

Mr. Prcxerr. What was the situation prior to the enactment of this 
statute we are dealing with? 

Lieutenant Colone! Piorr. If you were a Reserve officer called to ex- 
tended active duty, you had to buy your own uniforms. 

Mr. Pickerr. This statute was enacted in what year? 

Lieutenant Colonel Piorr. 1942. It applied back to 1939, sir. 

Mr. Pickerr. Can you at this time give us any reasonable idea about 
how long you would desire this act to be continued on the emergency 
basis? 

Lieutenant Colonel Pirorr. Until the Senate and the House of Rep- 
representatives pass our Reserve Forces Act, sir. 

Mr. Picxerr. If the Senate and House do not pass it, then 

Lieutenant Colonel Prorr. Then at the end of this present emer- 
gency, which began in December of 1950. 

Mr. Pickerr. You would expect it to terminate? 

Lieutenant Colonel PLorr. We would try to get it extended beyond 
that, sir, because we feel that we are still going to be using Reserve and 
temporary officers. However, this act extends it only to the end of 
that emergency. 

Mr. Huarneas. The act that was passed by the House and is before 
the Senate contains the same allowance, $250? 

Lieutenant Colonel Piorr. No, sir, it is a little different. 

Mr. Hinurnes. What is it ? 
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Lieutenant Colonel PLorr. The initial amount is $200. Your qual- 
ification is different than it is here. You get your $200 by attending 
a certain amount of inactive training, which requires the wearing of 
the uniform. Then you get your $200, Then when you are called to 
extended active duty you may, if the period of time that you have been 
on inactive duty is 2 years or longer, get a new refurnishing, let us 
say, allowance of $100. 

If you Pee just drawn your $250, you do not qualify at all, you 
understand, under the Reserve Act. Now, if you are on inactive duty 
for a per iod of 4 years, you start out and attend a certain number of 
drills and so on, and you draw your $200. Then if you stay inactive 
for a period of 4 years, you will draw an additional $50. In othe 
words, each 4 years you will get $50 as long as you are accomplishing 
inactive duty training. 

Mr. Hitiines. These reservists who were in the Inactive Reserve 
and were called to active duty for service in Korea, many of them 
had not put on the uniform for 5 years or more. They suffered a 
pretty considerable hardship, did they not, in coming inf They had 
to completely refit themselves, and this allowance, that I presume they 
were qualified for as contained in this particular power, was it ade- 
quate or inadequate in your opinion 

Lieutenant Colonel Piorr. Sir, the people who were called in for 
Korea who had been called in during the Second World War did not 
draw a dime. 

Mr. Hitiines. They did not get anything? 

Lieutenant Colonel PLorr. No, sir. 

Mr. Pickerr. They got it when they were called into World War II. 

Lieutenant Colonel PLorr. World War LI. That is a one-shot bill. 

Mr. Hitiines. This would only apply to the initial time? They 
would not get any additional uniform allowance ? 

Lieutenant Colonel Piorr. True. 

Mr. Hiniines. So that the men called in to fight again in Korea who 
had fought in World War IL and were members of the Inactive Re- 
serve had to pay out of their own pockets the entire new allowance. 
In many cases they had to have brand new uniforms. Is that right ? 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Hitures. And all the necessary paraphernalia with it. 

Lieutenant Colonel PLorr. Right. 

Mr. Pickxerr. Could the necessary legislation that is now pending in 
the Senate, having already been acted on in the House, eliminate the 
necessity for this legislation ¢ 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Pickxerr. Does the bill as it passed the House, or will it as it 
goes to the Senate, so far as you know, provide for the termination 
of this act ? 

Lieutenant Colonel Piorr. It specifically repeals it: yes, sir. 

Mr. Pickerr. Can you tell me at this time what the status of the 
legislation is over in the Senate / 

Lieutenant Colonel Piorr. It is due for hearings on any day. As 
a matter of fact, they were scheduled for yesterday. They were put 
off. I do not know when they will be. I think the first of the week. 

Mr. Pickerr. It is the hearing before the committee stage, then / 

Lieutenant Colonel PLorr. Yes, sir. 
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Mr. Hitiines. It seems to me that there is a difficult situation which 
may not be directly involved in our discussion at the moment, but 
which is something certainly that the services and Congress should 
give real thought to, which establishes a financial hards ship in the 

case of inactive reservists who were called back to duty in time of an 

emergency, that they have to pay out of their own pockets. 

Many of them just do not have the money saved up to pay for their 
complete uniform needs. Has there been any proposal that you know 
of to rectify that situation by legislation or otherwise / 

Lieutenant Colonel Piorr. Yes, sir, that is in the Reserve Act. He 
will get $100, 

Mr. Hitarnes. What is the total amount under the Reserve Act’ 

Lieutenant Colonel PLorr. $100 that same man would get if he had 
been off active duty for as long as 2 years. 

Mr. Hitures. In your opinion will $100 refit a man who has been 
out that period of time and probably has given up his old uniform 
and equipment pertaining thereto? 

Lieutenant Colonel PLorr, No, sir. In my opinion it will not give 
him a complete bag of clothing. Note, however, sir, that we do not 
intend even in this legislation, or did not intend even in this legisla 
tion of 1942, to give the officer a full bag of clothing. This is a partial 
help to help him buy part of his uniforms, and he has to bear the rest 
of the expense. 

That is the way it was figured in the first place, and that is the 
way it is figured in the Reserve Act. But that $100 would certainly 
help him. He can at least buy one uniform, let us say—say what I 
have got on.costs less than $100. 

Mr. Pickerr. Assuming, gentlemen, that this committee agrees with 
the proposal to extend the act in question here and that we include it 
in a bill that we expect to present to the floor of the House: but im 
the meantime the Senate acts favorably on your permanent legislation, 
I believe you will call that fact to our attention in order that we may 
delete this provision from our bill proper ¢ 

Mr. Burrus. Certainly. 

Mr. Pickerr. Although I understand that the permanent legisla- 
tion automatically would repeal this when it became effective, there 
is no use in duplicating the authority. So call it to our attention at 
the proper time. 

Mr. Forrester. As I understand it, though, your permanent legisla- 
tion is only for $100. 

Lieutenant Colonel PLorr. $200 initially, and $100 refurnishing if 
he has been off active duty for 2 years. 

Mr. Forrester. That sounds better. Is there anything further on 
that subject ? 

Mr. Burrus. Not on this item. Colonel Plott will also explain the 
item on the top of page 24, 1 (b) (1) of the bill, and it has to do 
with limiting in time of peace the appointments as Reserve officers 
in the combat arms and in the Air Foree to appointments as second 
lieutenants, with certain exceptions. The purpose of this bill would 
be to remove that restriction when the war is ended. 
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1 (b) (1) Item 355 
QUALIFICATIONS AND ELIGIBILITY ; GRADE OF APPOINTMENT 

In time of peace an officer of the Officers’ Reserve Corps must at the time of 
his appointment be a citizen of the United States between the ages of twenty-one 
and sixty years. Atry person who has been an oflicer of the Ariny of the United 
States at any time between April 6, 1917, and June 30, 1919, or who has been 
an officer of the Regular Army at any time, if qualified, may be appointed in the 
Officers’ Reserve Corps in the highest grade which he held or any lower grade. 
No other person except as herein provided shall in time of peace be originally 
appointed as a reserve officer of Infantry, Cavalry, Field Artillery, Coast Artil- 
lery, or Air Corps in a grade above that of second lieutenant. In time of peace 
appointments in the Infantry, Cavalry, Field Artillery, Coast Artillery, and 
Air Corps shall be limited to former officers of the Army, former officers of the 
National Guard of the United States, graduates of the Reserve Officers’ Training 
Corps, as provided in section 354 of this title: warrant officers, and enlisted men 
of the Regular Army, National Guard of the United States, and Enlisted Reserve 
Corps, and persons who served in the Army at some time between April 6, 1917, 
and November 11, 1918. As amended June 15, 1983, ¢. 87, Item 3, 48 Stat, 154: 
June 12, 1934, ¢. 467, 48 Stat. 939; Proce. No. 2695, July 4, 1946, 11 F. R. 7517, 
60 Stat. 1352. 

Lieutenant Colonel Prorr. This is part of the National Defense Act 
of 1916, and we feel it is quite outmoded. It is covered again in our 
Armed Forces Reserve Act whereby the Secretaries of the services may 
appoint in the Reserve people at their discretion under certain regula- 
tions to be published. 

Note that this limits our appointment of Reserve officers to former 
Regular officers and National Guard officers, and former Reserve offi- 
cers. The only initial appointments that we can give here are to 
graduates of ROTC. 

Both the Army and the Air Force have a need for a great number 
of specialists these days; and I have a good-sized list here of such per- 
sons as chemical engineers, mechanical engineers, experts in ceramics, 
neronautical engineers, and so on, that we need in both the Army and 
the Air Force that we will have to procure in other than second lieu- 
tenant ranks if we intend to get any kind of specialists who can do 
the job. 

We need cryptographers, translators, and so on. That authority to 
procure those people would end 6 months after the war if this term 
“peace” is not knocked out, as it is now. 

The only other authority we would have would be under the Officer 
Personnel Act, section 515 (e), but that would be a temporary appoint- 
ment in the USAF or in the AUS, which can only be given in times of 
emergency or in times of war, and which extends only to 6 months 
after the emergency or war. Thus we would have to procure these 
specialists away from their civilian life, let us say, for an indetermi- 
nate time ; whereas we can now go to them and offer them active duty in 
X grade for X period, specific period. 

Certainly it is much easier for the services, and we feel it is absolutely 
vital to the services, that this authority be continued. The procuring 
of these specialists is hard at any time; and if we were limited to the 
limitations here or to giving them indeterminate appointments under 
515 of the Officer Personnel Act, we feel we just would not get them. 

Mr. Pickxetr. Colonel, I think you recognize that there is a great 
deal about this that Tat least would not understand. But as I gather 
what you have said here on the ordinary peacetime conditions, the 
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Armed Forces are allowed to commission certain persons directly into 
the service only in some particular grades. Is that right? 

Lieutenant Colonel Prorr. The Army and the Air Force. This 
does not apply to the Navy. 

Mr. Picxerr. All right, the Army and the Air Forces. 

Lieutenant Colonel Prorr. Yes, sir. 

Mr. Picxerr, Let us assume we operate under peacetime conditions 
now and we are going to give a man a commission. 

Lieutenant ( ‘olonel PLorr. We can give higher than second lieuten- 
ant commission to a former Regular, a man who served in World 
War I, and that is it. There are exceptions, sir, in the lawyers, the 
medics, and the chaplains. We have exceptions in those three. We 
can appoint in first heutenant grades. 

Mr. Pickerr. Other than these exceptions, however, under norma! 
peac etime conditions what is the highest commission you can give a 
man ¢ 

Lieutenant Colonel PLorr. Second lieutenant. 

Mr. Pickerr. Then this legislation was enacted, we will say, in 
1942? 

Lieutenant Colonel PLorr. No, sir; it was enacted in 1920, I believe, 
sir. 

Mr. Pickerr. Enacted in 1920, then, to permit you to commission 
certain categories of persons whom it might be necessary to call into 
service at higher grades than second lieutenant. Is that right? 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Pickerr..And it becomes effective only in time of war or time 
of emergency. Is that correct ¢ 

Lieutenant Colonel PLorr. That is true: yes, sir. 

Mr. Picxerr. For purposes of World War IT, then, I assume it 
became effective about December 7, 1941, or perhaps as a result of the 
emergency declaration in 1939? 

Lieutenant Colonel Piorr. IT think it was in 1939 when it became 
effective; yes, sir. 

Mr. Pickerr. Since that time, then, the two branches of the service, 
the Army originally and then the Air Force, have been able to com- 
mission certain desired and required personnel in superior grades to 
second leutenant ¢ 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Picxerr. You think it is necessary to continue that power now / 

Lieutenant Colonel PLorr. Absolutely, sir; we do. 

Mr. Pickxerr. Then I understand you to say that your Armed 
Forces Reserve Act of 1951, as it passed the House and is presently 
before the Senate, contemplates a continuation of this power as 
permanent legislation ? 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Picxerr. And the elimination of certain of the peacetime re- 
strictions. Is that correct ? 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Pickerr. Then again, if the Reserve Act becomes effective, we 
would not need this legislation. Is that right ¢ 

Lieutenant Colonel Piorr. Section 37 of the National Defense Act 
is specific ally repealed in the Reserve Act. 

Mr. Pickerr. Then, should action be taken in the Senate before 
we should get through with this legislation, if this section should be 
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included in it, you would call it to our attention so that we could strike 
it out? 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Forrester. If you are permitted to commission unrestrictedly, 
does that mean you could even commission a man a gene ral ¢ 

Lieutenant Colonel Piorr. No, sir. You can only commission a man 
a general by and with the advice and consent of the Senate. Now, 
we actually did commission a general under this authority, General 
Knudsen, I think, during the Second World War; but the services 
cannot go out and do it all by themselves. 

Mr. Forresrer. But you do have no limit as to the type of 
comunission ? 

Lieutenant Colonel PLorr. That is true. 

Mr. Forrester. The old law restricted you to second lieutenant ¢ 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Forresrer. But now you can appoint them to any commission 
that you see fit, of course, subject to rules of certain commissions 
where they would have to be approved elsewhere / 

Lieutenant Colonel PLorr. That is right; yes, sir. 

Mr. Pickxerr. All commissions have to be approved by the Senate, 
do they not ? 

Lieutenant Colonel PLorr. Well, ves, sir. 

Mr. Hines. A second lieutenant’s commission would have to go 
through the form of Senate approval, would it not? 

Lieutenant Colonel Piorr. No, sir; not an AUS commission, as I 
understand it. This is a little beyond my field. Certainly your 
Regular does. Any Regular promotion, as a matter of fact, has to be 
approved on the Hill, but we do not have to receive approval for pro- 
motions in AFUS or AUS from one grade to another. They are 
indirectly approved in your appropriations act. 

You certainly have to have the appropriation to pay them before 
you can have that grade authorized, before you can promote to it. 
But I believe your temporary promotions and temporary appoint- 
ments, sir, are not made by and with the consent of the Senate. 

Mr. Pickerr. What is the highest grade of officer which you can 
commission under the terms of this act ? 

Lieutenant Colonel Puorr. It is unlimited, sir. As I say, Gen- 
eral Knudsen, I think, got a lieutenant gener ‘alship during the war. 

Mr. Pickxerr. What is the highest orade you can commission under 
this act without having to get approv: al of the Senate ? 

Lieutenant Colonel Piorr. As I understand it, colonel. I am not 
too awfully sure. I think that is true. 

Mr. Forrester. Does this throw it wide open now, where any man 
called from civilian life could be commissioned major or colonel ? 

Lieutenant Colonel Piorr. No, sir; it is not wide open. In our 
appropriations act, the grade structure is set up. The Congress has 
the final say on what grade structure we will have in our oflicer corps, 
and we certainly cannot procure above and beyond that. So any slot 
that we would fill from civilian life by one of these direct appoint- 
ments would be in the grade structure which the Congress has 
approved. 

Otherwise, I suppose you would say it is wide open. 

Mr. Forrester. What I am trying to get an answer to, and I am 
dealing with something now I do not know anything about and I 
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I do not mind telling you, but suppose there was somebody interested 
in getting a civilian a direct commission, say a major or a colonel. 
Probably he had no military experience, and maybe the desire was 
frankly a political motive or some other motive. 

I want to know how that would come under that 4 

Lieutenant Colonel Piorr. Sir, we have specific regulations both 
in the Army and the Air Force. I have them right here. They are 
quite thick, and they are quite detailed. He would have to qualify, 
first of all, under these regulations in a needed specialty before we 
would even consider him; and then if he were a specialist, we would 
look at his specialization, his qualifications: and if they were what we 
were in dire need of, we would extend him the appointment in the 
proper grade according to his qualifications, age, and so on. 

Mr. Forrester. Suppose his specialty were politics. That is what 
Iam trying to get at. How about that? Would it be possible for one 
of those fellows to get a commission and step into a job where some 
boy probably had won the right on the battlefield to step up and have 
that advance ¢ 

Lieutenant Colonel Prorr. No, sir: that is inconceivable. 

Mr. Forrester. You say it is inconceivable ? 

Lieutenant Colonel PLorr. Yes, sir. Our regulations take care of 
such things. We are not giving any direct appointments into the line, 
let us say, the men who will be fighting the battles. These are strictly 
specialists. 

Mr. Forrester. I am glad to hear you say that, because I want to 
he 'p make it inconceivable. That is what I am trying to find out 
how, 

Mr. Pickxerr. I take it by specialists you mean medical men, scien- 
tific men, and categories like that / 

Lieutenant Colonel Prorr. Yes, sir. 

Mr. Pickerr. You have need for mathematicians occasionally and 
you have to take them in? 

Lieutenant Colonel PLorr. Yes, sir: nuclear physicists, such as that, 
qualified specialists. 

Mr, Pickerr. It is not just the ordinary run-of-the-mill citizen who 
might feel like he would have a little more prestige or a little more 
pay or something else because he got a commission in one of branches 
of the service ¢ 

Lieutenant Colonel PLorr. True. 

Mr. Pickerr. He has to have some background and specialized 
training and accomplishment and ability before you would commis- 
sion him ¢ 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Brickrreip. Colonel, do these appointments as Reserve offi- 
cers contemplate active duty at the time of the appointments? 

Lieutenant Colonel PLorr. Generally, yes. We do want to reserve 
the right to give Reserve appointments and not call them to active 
duty immediately. At the present time, the only direct appointments 
the Air Force is giving we are giving for active duty. But we do 
not want to be precluded from procuring a needed specialty for some- 
time in the future into our Reserve program. 

Mr. BrickrieLp. But presently, when an appointment in the Reserve 
7 extended to a man, it contemplates his going on immediate active 
duty ¢ 
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Lieutenant Colonel Piorr. Yes, sir. 

Mr. Brickxrievp. Are there provisions in the National Guard 
Reserve where a man could be given a commission in the Reserve Corps 
of the United States Army in the National Guard ? 

Lieutenant Colonel Piorr. An appointment into the National 
Guard is a State matter. 

Mr. Brickrieip. Does it not come under Federal jurisdiction / 

Lieutenant Colonel PLorr. An appointment in the National Guard 
of the United States involves Federal recognition. You could have 
this situation. You could have the State appoint a man in the Na- 
tional Guard—Air National Guard, too—and we could then extend 
them Federal recognition and in that manner they would have a 
Federal status. 

But until lederal recognition was extended, he would not have 
Federal status. It would be purely ina State status. 

Mr. Brickrievp. In this legislation which is now pending before 
the United States Senate, does it contemplate giving Regular Army 
commissions to grades higher than, say, first lieutenants / 

Lieutenant Colonel Piorr. No, sir: that is the Reserve Act that is 
pending. Those are only Reserve appointments. It does not affect 
the Regular Army commissions at all. Regular Army commissions 
are in vour Officer Personnel Act of 1947. 

Mr. Pickerr. Colonel, can you at this time give me any figure for 
any particular year in which this act has been used for the benefit of 
either the Army or the Air Force ¢ 

Lieutenant Colonel PLorr. Yes, sir. Since August 16, 1950, we have 
procured in the specialist categories in the Air Force 2,917 such offi- 
cers. In the Army the figure I have is somewhat different. From 
January 1951 to January 1952 the Army commissioned some 482 
such specialists. 

Mr. Pickerr. A limited number, less than 3,000. 

Lieutenant Colonel Piorr. Right. 

Mr. Forrester. Have you commissioned any men or put them over 
in the Procurement Division, such as men who you think would 
know material or things of that kind ? 

Lieutenant Colonel PLorr. Sir, I have not dug into it that deeply. I 
have a list here of the officers. I do not see anything that says pro- 
curement officer as such. Maybe his specialty in electronics, let us say, 
is such that we can use him to procure us the best kind of radar that 
we could get. Maybe that is possible; I do not know. Say we went 
out and procured in the grade of captain, let us say, an electronics man 
who was an expert in the production of electronic devices. 

It is possible that we would use him for procurement. But I do 
not know now. I am speaking entirely off the cuff. I do not know 
how these specialists are utilized exactly when they come in; but cer- 
tainly they are utilized in their speciality. There is no specialty of 
procurement officer that we have. 

Mr. Forrester. Suppose there was a young man who had never 
had any military experience, but who represented himself to be a 
specialist on clothing. Is there any way for him to obtain a direct 
commission / 

Lieutenant Colonel Piorr. IT have the regulation right here. A 
quick elance over the list shows no such specialty is needed, in eithet 
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the Army or the Air Force. I doubt seriously that he would. The 
regulations show that he would not, that we need no clothing specialists 
at the present time. 

Mr. Forrester. What I am talking about, if they did need them, 
could they commission him directly even though he had no Army or 
military experience at all? 

Lieutenant Colonel Piorr. Yes, sir. If our regulations said that 
we need such a person and he could qualify with the qualifications 
that are set up in the regulation, then he could be commissioned ; 
yes, sir. 

Mr. Forrester. Of course, it is mighty easy to get a lot of fellows 
to say that that man could qualify. I was just asking that as a matter 
of information, not particularly on this question. Is there anything 
else that you want tosay? Are there any questions / 

Mr. Hinuines. No. 

Mr. Forrester. Do you have another witness / 

Mr. Burrus. We have one more item for this witness. It is the 
next item on the same page, page 24; and it is another limitation that 
applies in time of peace. This is a limitation with respect to the use 
of officers for training ROTC men in colleges. It is 1 (b) (2) on 
page 24, in the middle of the page. 

The peacetime limitation requires that a search be made for com- 
petent officers on the retired list before officers on the active list of the 
Army or Air Force are detailed for duty at a school or college. The 
purpose of extending the authority in this item is to enable them to 
use the officers who are on the active list for training, where it is 
considered necessary and desirable. 


1 (b) (2) Item 386 
DETAIL OF INSTRUCTORS 


The President is hereby authorized to detail such numbers of officers, warrant 
officers, and enlisted men of the Regular Army, either active or retired, as may 
be necessary for duty as professors of military science and tactics, assistant pro- 
fessors of military science and tactics, and military instructors at educational 
institutions where one or more units of the Reserve Officers’ Training Corps are 
maintained. In time of peace retired officers, retired warrant officers, or retired 
enlisted men shall not be detailed under the provisions of this section without 
their consent, and no officer on the active list shall be detailed for duty at a 
school or college, not including schools of the service, where officers on the 
retired list can be secured who are competent for such duty. Retired officers 
below the grade of brigadier general and retired warrant officers and enlisted 
men shall, when on active duty, receive full pay and allowances. (June 3, 1916, 
c. 134 item 40b; June 4, 1920, e. 227, subchapter I, item 33, 41 Stat. 777.) 

Lieutenant Colonel Piorr. This is section 40 (b) of the National 
Defense Act which was passed June 4, 1920. We feel that that par- 
ticular provision in it which reads, “And active list officers may not 
be detailed to such duty if retired list officers can be secured” is a 
limitation which has long since been outmoded. 

This applies only to ROTC, Reserve Officers Training Corps, in- 
structors. We feel that since so large a number of our officers come 
from the ROTC, their training should be of the best: and the best 
training we think that they can get can be given only by alert, virile, 
active duty officers. The association with such officers in their train- 
ing, we think, is vital. 
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To have to go out and procure a retired officer and search the retired 
list represents something which we feel is neither necessary nor proper. 
As a matter of fact, we have not done this in a long time. The ROTC 
Act which is now before the Armed Forces Committee of the House 
and is scheduled for hearings very shortly, having passed the Depart- 
ment of Defense and the Bureau of the Budget, does away with this 
requirement altogether. Such men as the Secretary specifies will be 
allowed to be instructors at ROTC installations. 

Mr. Picxerr. Colonel, your basic law requires you to go search the 
list of retired personnel for ROTC training duty and exhaust that 
list, and certify you cannot find them, before you can use active-duty 
personnel for the purpose / 

Lieutenant Colonel Piorr. Yes. 

Mr. Picxerr. This statute eliminates that requirement. When was 
it enacted ? 

Lieutenant Colonel Piorr. 1920. 

Mr. Pickerr. And under what conditions is it effective or has it 
been effective at all times since 1920? 

Lieutenant Colonel Piorr. No, sir. In time of peace it is effective. 

Mr. Picxerr. This statute, though, eliminating the requirement was 
passed when—this one we are dealing with that you want to continue? 

Lieutenant Colonel Piorr. The emergency eliminated this require- 
ment, the emergency in 1939, I think. 

Mr. Picxerr. And the basic act provides that in time of emergency 
it is not operative ? 

Lieutenant Colonel Piorr. No; it provides that in time of peace it 
is operative; so that when you are not in time of peace, the statute is 
inoperative and we want it to remain inoperative. 

Mr. Pickerr. I understand what you mean. When, then, did the 
basic statute become inoperative? 1939, with the declaration of the 
emergency / 

Lieutenant Colonel PLorr. I would think, sir, with the declaration 
of war; so it would be war. 

Mr, Pickerr. So then, December 8, 1941, when the basic statute 
became inoperative / 

Lieutenant Colonel PLorr. Yes, sir. 

Mr. Picxerr. Of course then the regular law would become opera- 
tive again with the conclusion of the Japanese peace treaty ? 

Lieutenant Colonel Piorr. Yes. 

Mr. Pickerr. What right have we got, without changing the law 
a little bit, to say that it can be extended just because we are in an 
emergency condition’ Do we not have to amend the statute to do 
it ? 

Lieutenant Colonel Priorr. That is not within my purview. I 
studied law, but 

Mr. Burrus. The way the bill is worded, there are a number of 
statutes that contain limitations that become effective in time of peace. 
Section 1 (b) of the bill provides that these statutory provisions which 
are normally operative in time of peace shall not become operative 
upon the termination of a state of war with Japan, but rather shall 
continue to be inoperative until 6 months after the termination of 
the national emergency proclaimed by the President on December 16, 
1950, or until such earlier date or dates as the Congress by concurrent 
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resolution, or the President, may provide either generally or for a 
particular statutory provision. 

Mr. Picxerr. And in our proposed bill here we just declare the 
emergency status of this present condition to apply to the second? 

Mr. Burrvs. That is correct. In different language it does the 
same thing as it does in section 1 (a). 

Mr. Picxerr. How many people are involved in this, do you know ? 

Lieutenant Colonel Pirorr. We do not know, sir, because the retired 
man cannot be ordered to this ROTC duty without his consent. We 
found one man in the past year who volunteered from the retired list 
to go on ROTC duty in the Air Force. 

Mr. Pickxerr. Did you take him ? 

Lieutenant Colonel Piorr. No, sir, he was not qualified. 

Mr. Pickerr. Then it does not apply to anybody as far as you 
know. Is that it? 

Lieutenant Colonel Piorr. That is true. 

Mr. Forrester, Do you have a lot of retired men who have just 
retired in the last year or two? 

Lieutenant Colonel Prorr, That is right, sir: and if they are 
qualified and if they volunteer for the duty and want it, there is 
nothing in the Air Force regulations or Army regulations which 
would preclude us from using them as an instructor. We probably 
would do it for a limited amount of time, because, as I say, we want 
active people in contact. 

Certainly a man who is retired for physical disability, say, from 
Korea, and is up-to-date on the latest Air Force equipment, knows his 
stuff and has the requisite educational background and applies for 
this duty, there is nothing in the world to keep him from being ordered 
to such duty, and there is nothing in the ROTC Act that is coming up 
which would preclude it. 

Mr. Forrester. What about a colonel who retired, say, 6 months 
ago. He had just served his time, nothing on earth wrong with him, 
health absolutely good, but he chose to retire. You cannot take him 
back in there in time of emergency unless it is voluntary on his part? 

Lieutenant Colonel Piorr. Even in time of peace, sir, under this 
act it has to be voluntary; yes, sir. 

Mr. Forrester. How about in time of emergency ? 

Lieutenant Colonel Piorr. In time of emergency under section 21 
of the UNTS Act we can call retired people involuntarily, and we 
could call him involuntarily and send him to ROTC duty. 

Mr. Forrester. You can call him back into the the service whether 
he wanted to come or not. Is that right? 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Forrester. In time of emergency? 

Lieutenant Colonel Prorr. Right. 

Mr. Picxerr. Colonel, in connection with the present program, 
certain reserve officers have been called in, we would say, for 18 
months, or whatever that period is. They have served their time and 
they would like to remain in service. Some of them would like to 
continue on active duty and continue it as a career. Others, of course, 
would like to retire to civilian life or become civilians and stay that 
way, except in time of real emergency or wartime. 

I am just wondering if it would be helpful to you if this group 
was given the same choice or given some choice in the situation as 
this group we have been talking about? 
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Lieutenant Colonel Piorr. You mean this thing should say, “In 
time of peace retired officers and Reserve officers who volunteer will 
be used as ROTC instructors” rather than “regulars”? Is that your 
point, sir? 

Lieutenant Colonel Prorr. It could. Under the present law it 
could not. We cannot call a reservist back specifically for that pur- 
pose. 

Mr. Pickerr. But suppose he wants to come back. You cannot 
even use him. Is that right? 

Lieutenant Colonel PLorr. Oh, yes, sir, sure. If your budget ceil 
ing is such that we can use him in our officer structure, we can cer 
tainly bring him on active duty and use him as an ROTC instructor. 
It depends on how many reservists we are allowed to have on duty by 
the money we have available. 

Mr. Pickerr. What is the general rule in handling these men who 
have been called into active duty now for the emergency period and 
served out the time for which they were called in Korea, we will say, 
17 months or whatever that time is 

Lieutenant Colonel PLrorr. At the present time they can remain on 
duty as long as they wish. 

Mr. Pickerr. They can? 

Lieutenant Colonel PLorr. Yes, sir. If they are satisfactory, let 
us say unless they are unsatisfactory officers. At the present we are 
calling them for 24 months. We are not calling any more, but we 
have called them for 24 months. When their 24 months is over, they 
can get out, or they can continue, as they wish. 

Mr. Pickerr. You would not keep an unsatisfactory officer his 24 
months even, would you / 

Lieutenant Colonel PLorr. Not if we can help it, sir. 

Mr. Pickxerr. Then the man who is called on active duty today or 
who has been in the last year and a half and served the time for 
which he was called has the option of getting out if he wants to, or 
the option of staying on if he wants to: and if he is qualified, you 
could and would assign him to this ROTC training. 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Forrester. Are there any further statements on this particular 
subject ? 

Mr. Burrus. I have none to make. 

Mr. Forrester. Do you have something else? 

Mr. Burrus. The item on page 14, 1 (a) (8). It has to do with 
the entertainment and instruction of Army and Air Force enlisted 
personnel. Only during the war do they have authority to provide 
for the entertainment and instruction of the personnel. Colonel 
Nowotny will explain this item. 


1 (d) (8) App. 761 


ENTERTAINMENT AND INSTRUCTION OF ENLISTED PERSONNEL: EMPLOYMENT AND 
Pay OF INTERNES 


The Secretary of the Army is authorized out of any moneys available for 
the Department of the Army to provide for entertainment and instruction in 
connection with the welfare of enlisted personnel; to provide for the employ- 
ment of internes who are graduates of or have successfully completed at least 
four years’ professional training in reputable schools of medicine or osteopathy 
in the Army Medical Service, at not to exceed $720 per annum. June 5, 1942, 
ce. 340 Item 1, 56 Stat. 314: July 26, 1947, ¢ 345 Title IT, Item 205 (a), 61 Stat. 
501; June 28, 1950, ¢. 383, Title ITI, Item 307, 64 Stat. 270. 
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STATEMENT OF COL. B. E. NOWOTNY, CHIEF, PERSONNEL 
SERVICES DIVISION, AIR FORCE 


Colonel Noworny. Mr. Chairman and members of the committee: 
I am Col. B. E. Nowotny, Chief of the Personnel Services Division 
of the Air Force. We are desirous of having this particular piece 
of legislation extended at this time for the reason that it is the only 
authorization whereby we can obtain appropriations for the two 
purposes: One, entertainment, and two, instruction of enlisted per- 
sonnel on behalf of their welfare. 

The terms “entertainment” and “instruction” need a little clarifi- 
cation. In the phase of entertainment is the same type of enter- 
tainment that is the wholesome, recreational entertainment we would 
iike to provide all of our personnel at home, while they are in civilian 
status as well as while they are in the service. The provision there- 
fore is for service clubs or theater buildings or construction of those 
facilities that the individual normally could not pay for out of his 
pay scale. 

n the field of instruction, the instruction is accomplished through 
the media of informing the enlisted man or helping him to educate 
himself. It is on a free-time or off-duty basis that this entertainment 
and instruction is considered. We have various phases, when the 
man is not actually oceupied in performing his duty in the mili- 
tary, to occupy him and enable him to advance himself, both morally, 
mentally, and physically in any manner in order that he can become a 
better citizen when he returns to civilian pursuit. 

The phases of education that we envisage in the program are not 
technical phases, but merely for his own personal educational level 
through an operation of extension courses or group study courses; 
or in a manner of an operation in the Air Force called “Bootstrap,” 
wherein the individual can register with a college or university and 
enhance his education. 

The instruction also provides for keeping this enlisted man or 
airman better informed, because if you have a well-informed enlisted 
man, you will have a happier, a better qualified man to do the fighting 
for you. 

Mr. Picxerr. What is the cost of the program, Colonel ? 

Colenel Noworny. The cost varies, Mr. Pickett. In the program 
for entertainment, per se, each year we have to justify to the Congress 
the construction program for facilities. Therefore the public funds 
would be used for that type of facility; whereas the individual air- 
man and officer contributes to part of that entertainment program 
through the use of nonappropriated funds, funds that they would 
generate through paying for seeing the moving picture; or funds 
that they would pay into the post exchange, profits of which filter 
back into the morale and welfare fund. 

Therefore, the over-all would be a difficult figure to split off—how 
much does it cost the public? How much does it cost the individual ? 
However, suflice to say that a majority of it is paid for by the individ- 
ual out of his pocket; and by the same token the amount of public 
funds used for the instructional phase is infinitesimal compared to the 
amount the individual himself must pay for in order to advance him- 
self in that regard. 
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Mr. Picxerr. I have in mind that you stated the construction of 
theater buildings, the service clubs, and probably the basic equipment 
that goes into each one of those buildings would be paid for out of 
public funds. Is that right? 

Colonel Noworny. Not exactly, Mr. Pickett. We do have the build- 
ings, the structures proper, paid for out of public funds. The equip- 
ment, projectors, the seats, the screens, oe so forth, are paid from 
profits that are generated by the service itself through the enlisted 
men paying for the entertainment. 

I have a figure, if that might be indicative, of one of the many pro- 
grams as to cost as it pertains to recreational reading material—a 
library, which is not a technical library, but it is the entertainment 
or recreational library. 

In the Air Force, for the period January through June of 1951, we 
had a total of 1,574 libraries throughout the Air Force, and a book 
stock of 1,600,000 plus books. The average daily attendance to these 
libraries was about 22,300 personnel. 

In terms of dollars, the outlay for the books themselves was $1,100,- 
000. The fictional and nonfictional type of books that are in these 
libraries that are circulating among the men participating was 1,972,- 
000 odd usages of these books through this period. That is just a 
typical case of what the cost might involve. 

Mr. Pickerr. Then you are not able to furnish the committee with 
any itemized figure of cost for either the entertainment or the educa- 
tional part of this program ? 

Colonel Noworny. No, sir. 

Mr. Picxerr. From the standpoint of the public treasury funds. 
Of course that is what we would be interested in. 

Colonel Noworny. Broken down by public funds and nonappro- 
priated ; yes, sir. 

Mr. Forrester. When you use the word “entertainment,” just what 
does that word cover? 

Colonel Noworny. The entertainment branches off into recreation, 
sir, in that entertainment per se we could provide for transportation 
of celebrity entertainers who might be procured from gratuitous 
sources. The movie industry in many instances has entertainers that 
are perfectly willing to contribute their time and effort, particularly 
in our Overseas areas, 

The requirement then comes from paying for their transportation 
to overseas areas. So that is one type of entertainment that we speak 
of. Another one is entertainment of the individual by himself. He 
entertains himself through the use of a service club, wherein there are 
recordings, there are radios, books and magazines that he can read. 
‘That is the type of recreational entertainment that we go into also. 

Mr. Forrester. Does that include athletics 4 

Colonel Noworny. Athletic and recreational equipment, yes, sir; 
that is a part of the entertainment. It does not go into the physical- 
training features of, you might say, the required training for combat 
readiness. 

Mr. Picxerr. Then the company baseball team, for instance, would 
be part of this entertainment and recreation that you are talking 
about. Is that right? 
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Colonel Noworny. It is supported primarily by the funds that 
they themselves have generated. However, it is augmented to a 
a degree by public funds; yes, sir. 

Mr. Picxerr. So far as the educational and entertainment fields 
in which the services are now involved are concerned, it is necessary 
to have this statute continued ? 

Colonel Noworny. Yes, sir. 

Mr. Picxerr. And of course we could get the figure of how many 
thousands of men we have got in all parts of the world scattered over- 
seas that benefit from it. 

Colonel Noworny. Yes, sir. 

Mr. Picker. I am interested primarily, of course, in the educa- 
tional phase of this program. The individual who wants to take : 
correspondence course, for instance, is he required to pay anything 
to the school from which it is being sent out? Or is it all paid for 
by the funds provided to the various branches of the service out of 
the public treasury ¢ 

Colonel Noworny. May I just take a moment there on the educa- 
tional phase, speaking in terms of the Air Force educational program. 
The materials from the Armed Forces Institute, correspondence 
courses that are self-taught, are furnished by the Office of the Sec- 
retary of Defense. So the individual man would not have to pay 
for that material that he would use. 

During the quarter ending September 30, 1951, we had 59,000 indi- 
viduals enrolled in USAFI—that is the United States Armed Forces 
Institute. Then the next category is also an extension course where 
the individual makes his agreement with a college or university in 
pursuit of some curricula that he has determined. There we have 
all of the expense borne by the individual for the cost of the exten- 
sion courses, self-study and self-improvement. 

The extension classes from colleges and universities for this same 
quarter were over 22,500 individuals. There is another category 
that is comparable to the extension course, however. It is consid- 
ered a group study, wherein the instructor may come from an adja- 
cent college or university to assist a group of individuals that have 
gathered in the evening during free time to help them solve the prob- 
lem of extension work. The instructor will be part-time paid from 
appropriated funds, and the individuals in the group study must pay 
the other portion to offset his expenses. 

There were 15,900 enrolled during this quarter in the group study. 
And in the course of further extension work in completing college 
degrees, we had in “Operation Bootstrap” in the Air Force as of the 
last semester 208 officers and 112 enlisted men. The airman can be 
reimbursed for the cost of this instruction not to exceed 75 percent 
of the cost of the course, based on a $7.50 per semester hour maximum. 

Different courses from different colleges and universities, of course, 
cost more; but we cannot pay this college or university more than 
$7.50 per semester hour. 

Presently enrolled we have 233 airmen and 208 oflicers attempting 
to, on their own free time, complete their college degrees. 

Mr. Picxerr. Are there many who may have enlisted without com- 
pleting high school who are trying to finish the work that would be 
required to get a high-school diploma? 
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Colonel Noworny. Right, sir. There are various methods of com- 
pleting a high- se te diploma. Of course there is a provision for 
illiteracy training. Those that might be determined as illiterate 
would be put into classes to advance them to the category of not being 
completely illiterate, where they could then read or write, not fluently 
but passably. 

The next category of that training would be people whose education 
was interrupted, many of them still in high school, who can through 
taking their general educational development tests (GED tests) and 
by having this test score acce pted by high schools be given high-school 
diplomas" through this souree. Others are in many cases working 
at night on high-school education to get a degree from their local 
high school in that manner. We have had very good success on that 
program, too. 

Mr. Pickxerr. I had the impression, Colonel, we were not taking any 
illiterates in any branch of the service now. Am I wrong about that? 

Colonel Noworny. To my knowledge there is no requirement for 
illiteracy training in the Air Force, but—and may I stand corrected 
on this—I believe there is a course in basic education in the Army. 

Mr. Picxerr. Aside from the fact that the program just stops if this 
statute is not extended, what effect will it have? 

Colonel Noworny. We are trying our best to prepare the = ge 
which would put it on the permanent basis to continue it in effect. 
it were stopped, naturally it would be difficult to have any of “Boa 
desirable features in the military service that we now have. It would 
have to be discontinued because you could not get appropriations 
for them. 

However, we feel these features are in the category of indispensable 
for the best well-being of the Armed Forces. 

Mr. Pickxerr. This further question relates to the entertainment 
feature of it. Throughout World War IT and in many instances since 
that time I have learned of visits by, we will say, celebrity entertain- 
ers to various places outside of the continental United States, and of 
course many occasions in the United States here, where those people 
were taken to entertain in groups, movie stars and what not. 

You mentioned a moment ago that a good many times those persons 
were agreeable to giving their time and effort, providing transporta- 
tion was made available. Is it true or not that in most instances the 
Armed Forces do provide the transportation of such personnel both 
within and without the United States ? 

Colonel Noworny. That is correct, sir. The Armed Forces furnish 
the transportation to categories of such entertainers as might be just- 
ified. Many of the movie stars travel from Hollywood to Travis 
Air Force Base, which is a receiving hospital for the Korean veter- 
ans. Without reimbursement they offier their free time during con- 
tracts, during shooting of pictures, on week-ends, to go ahead to the 
hospitals in that area, to entertain the boys, talk to them in the 
hospital, and so forth; and we are able to furnish the transportation 
for that purpose. 

The other type of transportation involved for entertainers is for 
the celebrity type entertainers who are paid by USO. USO is the 
agency that the Department of Defense contacts to provide overseas 
personnel with entertainment. USO has to reimburse those profes- 
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sionals, and we in the military merely furnish the transportation to 
the area. 

Mr. Picxerr. USO, of course, is not supported from public funds. 

Colonel Noworny. That is correct, sir; voluntary contributions. 

Mr. Forrester. Relative to the educational feature, do you have 
any illiteracy courses? 

Colonel Noworny. Inthe Department of the Army ; yes, sir. 

Mr. Forrester. In addition to that, boys who have had their educa- 
tion interrupted, such as boys who had not finished high school, you 
have those programs? 

Colonel Noworny. Yes, sir. 

Mr. Forrester. Does that extend up into the higher brackets now ? 

Colonel Nowotny. Yes, sir. On his free time an individual may go 
as high in his education as he desires. Within the past 2 years there 
have been several boys working on their doctorate degree and have 
completed that requirement. About 30 of them have completed their 
requirements for master’s degree. The greater majority is the bacca- 
laureate degree to get the basic education. 

Mr. Forrester. Is this urged upon the boys, or is it just simply 
voluntary? Ifthe boy wants to, he will apply for it ? 

Colonel Noworny. We try to encourage it as much as possible and 
give them every possible assistance to make this education available 
for them. One particular interesting overseas program that is being 
conducted by the University of Maryland in Europe has approxi- 
mately 4,000 Army and Air Force personnel who are stationed in the 
occupational forces participating in it, working toward a baccalaure- 
ate degree in military science. 

Upon completion of those require ments, they get this degree, which 
is a regular 4-year college course, and is very helpful in advancing 
their efficiency i in the military. 

Mr. Forrester. Do they have ‘any courses on Americanism? 

Colonel Noworny. They run the entire gamut of any course that 
the college or university offers. There is no limitation. It is merely 
the matter of bringing the college to the base or the installation, rather 
than having a man go to the college campus. He gets his complete 
selection of any phase of education he desires. 

Mr. Bricxrtetp. Colonel, in time of peace there is a program for 
educational welfare of our Armed Forces personnel. Is that not so? 

Colonel Noworny. I do not believe I understand your educational 
welfare. 

Mr. Bricxrierp. Is there a welfare provision for, say, enlisted per- 
sonnel in the Army during time of peace which would include edu- 

‘ational benefits ? 

Colonel Noworny. No, there is not. This emergency measure is 
the only one that will provide the instruction of enlisted personnel. 

Mr. Bricxrretp. In other words, in time of peace there is no : authori- 

zation for bringing in civilian instructors, say, to teach a man in the 
educational phase : so that upon his return to ‘civilian life he would 
be better equipped ? 

Colonel Noworny. That is correct. That is the reason we have to 
have the appropriation to pay the instructor who is brought on to the 
base. 
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Mr. BrickrteLp. In other words, do I understand you that there will 
be no appropriation and therefore no welfare instruction, or that there 
just is no provision in time of peace for welfare instruction ? 

Colonel Noworny. There is no provision for an appropriation which 
will give us the welfare instruction. 

Mr. BricxFieip. But is there a provision for welfare instruction 
in time of peace / 

Colonel Noworny. It would be upon the shoulders of the com- 
manding officer himself to encourage such a program on a voluntary 
basis, to be entirely defrayed at the individual’s expense. 

Mr. Bricxrrecp. Are these educational benefits today somewhat 
similar to what a man on a discharge would get or be eligible for 
under the Veterans’ Administration / 

Colonel Noworny. Under the GI bill, the educational program re- 
quires his attendance at a college or university. The end result is the 
same in this program for the reason that he is doing it in his own free 
time and sacrificing maybe a lot of good times in order to build him- 
self up. 

Mr. Brickrrecp. When you speak of free time, it could be that the 
commanding officer on the base would give a man permission to go to 
school, say, from 9 in the morning to 12 noon, and in lieu thereof to 
work night duty at certain places or parts of the post? 

Colonel Noworny. Yes, sir, whenever he is not actually following 
his primary duty, whatever the hour is; since we have 24-hour shifts, 
aman may be studying on these courses during normal working hours, 
but his work shift 1s at midnight to 8. 

Mr. Bricxriecp. In other words, this is not restricted to so-called 
night-school training? 

Colonel Noworny. Oh, no. 

Mr. Brickrrevp. He can attend a day college if he can work it in and 
it is agreeable to the company commander or the commanding officer ¢ 

Colonel Noworny. That is right. 

Mr. Bricxrretp. And if this legislation is not extended there is no 
provision for welfare training for enlisted personnel or Armed Forces 
personnel ? 

Colonel Noworny. You say if it is extended ? 

Mr. Brickrievp. [f it is not. extended. 

Colonel Noworny. If it is not extended, that is correct, sir. 

Mr. Brickrietp. Welfare, I understand, means an enlisted man’s 
educational welfare. That is the interpretation I got from your 
statements. 

Colonel Noworny. Right, sir; welfare in general for entertainment 
or for his instructional guidance. 

Mr. Forester. Are there any other questions? 

Mr. Brickxrrexp. No, sir. 

Mr. Forrester. We will recess at this time until 2 o'clock this after- 
noon. 

(Thereupon, at 12:10 p. m., a recess was taken until 2 p. m. of the 
same day.) 

AFTERNOON SESSION 


Mr. Picxerr (presiding). Mr. Burrus, will you proceed with your 
next witness, please, and tell us which topic you are taking up. 

Mr. Burrus. Colonel Lunceford is the next witness, and it is the 
topic on page 17,1 (a) (15) inthe bill. It is the provision that sus- 
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pends the prohibition against the payments of deposits and interest of 
enlisted men until their final discharge. 


1 (a) (15) Item 906 
Deposit or Sotprers’ SAVINGS 


Any enlisted man of the Army may deposit his savings, in sums not less than 
$5, with any finance officer, who shall furnish him a deposit book, in which shall 
be entered the name of the finance officer and of the soldier, and the amount, 
date, and place of such deposit. Any amount heretofore or hereafter so deposited 
shall be held during such period of his service as may be prescribed by the 
Secretary of War; shall be accounted for in the same manner as other public 
funds; shall be deposited in the Treasury of the United States and kept as a 
separate fund, known as pay of the Army deposit fund, repayment of which to 
the enlisted man, or to his heirs or representatives, shall be made ont of the 
fund created by said deposits; shall not be subject to forfeiture by sentence of 
court martial, but shall be forfeited by desertion; and shall be exempt from 
liability for such soldier’s debts: Provided, That the Government shall be liable 
for the amount deposited to the person so depositing the same. (R. S. Item 1305; 
June 12, 1906, ch. 3078, 34 Stat. 246; June 3, 1916, ch. 134, Item 9a, as added 
June 4, 1920, ch. 227, subch. I, Item 9, 41 Stat. 766, and amended Dec. 18, 1942, 
ch. 765, Item 1, 56 Stat. 1057.) 


1 (a) (15) Item 907 
INTEREST ON DEPOSITS 


For any sums not less than $5 so deposited for the period of six months, or 
longer, the soldier, on his final discharge or at such time or times prior thereto 
as may be prescribed by the Secretary of War, shall be paid interest at the rate 
of 4 per centum per annum. (R. S. Item 1306; Mar. 3, 1883, ch. 98, Item 1, 22 
Stat. 456 ; Dec. 18, 1942, ch. 765, Item 2, 56 Stat. 1058.) 


STATEMENT OF LT. COL. SIGMON A. LUNCEFORD, JAG, AIR FORCE 


Lieutenant Colonel Luncerorp. Mr. Chairman and members of the 
committee, since 1892 we have had legislation on the books which au- 
thorized enlisted personnel of the Army to deposit their money with 
a finance officer. This officer in turn would put the funds in the treas- 
ury and interest in the amount of 4 percent per annum—simple inter- 
est, that is; not compounded—was paid on that for the amounts in 
excess of $5 which remained on deposit for periods longer than 6 
months. 

In 1942 it was recognized that under the wartime conditions then 
pertaining with its resulting personal hardships upon enlisted per- 
sonnel, under certain circumstances they might need a return of their 
money to meet these personal harships. 

The act of December 18, 1942, made provisions for that by chang- 
ing this law in such a way that the period of the deposit would be 
under terms prescribed by the Secretary, rather than the old pro- 
visions which stated that these deposits and the interest shall not be 
permitted to be paid until final payment on discharge. 

The present emergency circumstances are factually equivalent. in 
that we have men who are retained in the active military service at 
a time when their personal situation may be such that they need the 
return of their funds to meet that personal situation. 

Mr. Picxerr. What is the situation relative to whether the legis- 
lation you have reference to is sought to be permanent, that is, the 
legislation presently on the books and which you want us to continue 
in this act ? 
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Lieutenant Colonel Luncerorp. At the present time the Depart- 
ment of the Army is developing legislation which will change the 
basic enactment, the one which we trace back to 1892, in such manner 
as to authorize a return of this money to the enlisted personnel under 
conditions of personal hardship. 

Bg Picxerr. The reason for the original enactment, I presume, 

ras for the convenience of the enlisted personnel ; ; is that correct ? 

ee rten Colonel Luncrrorp. That is the basic re: ison ; yes, sir. 
Of course it envisaged thaf a discharge would be granted under the 
normal terms of the discharges at about 3-year intervals. At that time 
the man would have his money back and would have an opportunity 
to do whatever he chose at that time, to reenlist or whatever else 
he chose. 

Mr. Picxerr. Then, colonel, without unduly lengthening your state- 
ment, illustrate two or three instances for which it is desirable to con- 
tinue this legislation. What types of circumstances arise that make it 
desirable to have this law continued / 

Lieutenant Colonel Luncerorp. The authority which is now being 
exercised under this December 18, 1942, act, the provisions which allow 
a return of this money, allow the man himself to state the circum- 
stances of his personal emergency. He puts that into a letter which is 
addressed to his commanding officer; and the commanding officer, after 
looking into the facts surrounding that situation, makes a recommenda- 
tion as to the deposit being returned to the man to meet that personal 
emergency. 

Mr. Prckerr. I have in mind this possibility, that we have an en- 
listed man at his station in the State of Washington and whose home is 
in Mississippi. There may be some illness in his family at home that 
makes it desirable, if not necessary, for him to get home. Let us assume 
he has money on deposit with the proper officials at his post in Wash- 
ington, and he has no other funds with which to make the trip or pay 
his expenses on the trip. Would that be the type of circumstance that 
you have reference to here ? 

Lieutenant Colonel Luncerorp. I think so, Mr. Chairman. To my 
mind that is certainly an adequate factual justification for allowing 
the man to receive a return of his deposit. 

Mr. Pickxerr. Can you give the committee the benefit of the informa- 
tion as to what percent of the personnel in the military service keep 
accounts of this nature, and in what amounts? 

_ Lieutenant Colonel Luncerorp. The figures I have, sir, on January 

, 1952, in the Army, 204,219 enlisted persons had deposits of this 
nature. The total value of all those deposits at that date was 
$403 SVE 3.539. 

The figures on the Air Force on December 31, 1951, show 14.255 en- 
listed persons had deposits of this nature. The total dollar value of 
those deposits was $15,723,502. 

Mr. Pickerr. Do you have : any figures for the Navy of a comparable 
nature ¢ 

Lieutenant Colonel Luncrrorp. The figures for the Navy, sir, as of 
January 31, 1952, 7,905 enlisted persons in ‘the Navy had what are called 
sailors’ deposits. The basic law is exactly parallel. The dollar value 
of those deposits was $5,716,797. 

Mr. Picxerr. That was at January 31,1951? 
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Lieutenant Colonel Luncerorp. 1952, sir. The figures for the 
Marine Corps show that their enlisted personnel in number of 3,285 had 
deposits of this nature, and a total dollar value of $2,536,927. 

Mr. Picxerr. I presume from what you have stated that the question 
of making such deposits rests entirely at the option of the enlisted man 
himeelf. 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Picxerr. There is no compulsion at all exercised in connection 
with it. 

Lieutenant Colonel Luncrrorp. That is right, sir. 

Mr. Pickett. Is it necessary that we continue to provide the facili- 
ties for making such deposits in view of our widespread commercial 
banking systems at the present time ? 

Lieutenant Colonel Luncerorp. There are conditions where, over- 
seas, for example, even at remote installations in the United States, 
the finance officer is available but there are no commercial banking 
facilities. Of course the foreign banking facilities in most cases 
would be considered inadequate by the enlisted personnel themselves. 

Mr. Picxerr. Then the basic reason for the extension of this au- 
thority would be to permit persons who are in overseas areas or outside 
the continental United States, or even in remote posts in the United 
States, to have sums readily available for their emergency use. Is 
that right ? 

Lieutenant Colonel Luncerorp. Yes, sir. Of course the very nar- 
row point that this provision is on is authorizing the return of this 
money prior to payment upon final discharge. 

Mr. Picxerr. I understand that. But the basic legislation itself 
permitting the deposit was conceived to be for the benefit of the 
personnel, 

Any questions, Mr. Boggs ? 

Mr. Boaes. No questions. 

Mr. Pickxerr. Mr. Hillings? 

Mr. Huurnas. None. 

Mr. Picxerr. Any further statement, Mr. Burrus? 

Mr. Burrus. No. 

Mr. Picxerr. Proceed with the next item. 

Mr. Burrus. The next item is on page 18 at the bottom of the page. 
It is section 1 (a) (19) in the bill. Our witness is Commander 
Moser. 

This provision, which is operative in time of war and for 6 months 
thereafter, authorizes sales to civilians at naval stations and post 
exchanges within the continental United States when the Secretary 
of the Navy finds that it is impracticable for such persons to procure 
such stores from private agencies without impairing the efficiency of 
the operation of the stations. It is only under those circumstances 
that these stores can be set up. 


1 (a) (19) Item 535 


SALE OF STORES TO CIVILIAN EMPLOYEES AT NAVAL STATIONS WITHIN THE 
CONTINENTAL UNITED STATES 


Such stores as the Secretary of the Navy may designate may be procured and 
sold to officers and enlisted men of the Navy, Marine Corps, and Coast Guard, 
and to the widows of such officers and enlisted men. Such designated stores 
may also be procured and sold to civilian officers and employees of the United 
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States, and to such other persons as may be specifically authorized by the Secre- 
tary of the Navy— 

(1) At naval stations and post exchanges beyond the continental United States 
or in Alaska; and 

(2) At naval stations and post exchanges within the continental United 
States, in time of war and not exceeding six months thereafter, when the Secre- 
tary of the Navy finds that it is impracticable for the said civilian officers and 
employ ees and other persons to procure such stores from private agencies with- 
out impairing the efficient operation of the stations. The Secretary of the Navy 
may prescribe regulations governing sales under this section. April 14, 1937, 
c, 78, 50 Stat. 63; June 10, 1939, c. 196, 58 Stat. 814; Jan. 23, 1942, ¢. 15, 56 Stat. 
13; as amended Apr. 9, 1943, ¢. 39, 57 Stat. 60. 


STATEMENT OF LT. COMDR. EUGENE J. MOSER, SUPPLY CORPS, 
DIRECTOR, SHIP’S STORE DIVISION, BUREAU OF SUPPLIES AND 
ACCOUNTS, NAVY DEPARTMENT 


Commander Mosrr. Mr. Chairman and members of the committee, 
my name is Eugene J. Moser, lieutenant commander, Supply Corps, 
United States Navy. I am the Director of the Ship’s Store Division, 
Bureau of Supplies and Accounts, Navy Department. 

At the outset I would like to state that the proposed legislation is 
considered necessary only as an interim measure to continue to permit 
the sales from commissary stores under certain circumstances. The 
Department of the Navy is coordinating with the Departments of the 
Army and Air Force permanent commissary store legislation and 
expects to have it introduced and sponsored through “the Armed 
Services Committees of the House and Senate. 

The Navy Department has permanent legislation which was enacted 
into law on March 3, 1909, and amended on January 28, 1942, as 
found in 34 U.S. C. 533, which reads as follows: 

Such stores as the Secretary of the Navy may designate may be procured and 
sold to officers and enlisted men of the Navy, Marine Corps, and Coast Guard 
and to the widows of such officers and enlisted men. Such designated stores 
may also be procured and sold to civilian officers and employees and — such other 
persons as may be specifically authorized by the Secretary of the Navy— 

(1) At naval stations and post exchanges beyond the continental United 
States and in Alaska. 


However, the basic statute was amended April 9, 1943, as shown 


in 34 U.S. C. 533 to add the following provision : 


(2) At naval stations and post exchanges within the continental United States, 
in time of war and not exceeding six months thereafter, when the Secretary of 
the Navy finds that it is impracticable for the said civilian oflicers and employees 
and other persons to procure such stores from private agencies without impairing 
the eflicient operation of the stations. The Secretary of the Navy may prescribe 
regulations geverning sales under this section. 


It is this second provision which the Navy seeks to have continued 
by the enactment of section 1 (a) (19) of House Joint Resolution 
386 until such time as permanent legislation is secured, which is now 
under active study in the Department of Defense. 

The Navy has ‘only two isolated commissary stores for which the 
legislation is necessary: First, at the Naval Ordnance Test Station, 
Inyokern, China Lake, Calif. This station is out in the middle of 
Mojave Desert and all civilians living on the station are authorized 
to buy, since the station is 80 miles from the nearest town and 120 
miles from the nearest city. 
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Second, at the Navy Ammunition Depot, Crane, Ind., where 12 
civilians have been given permission to procure commissary mer- 
chandise at the store since t the nearest city is approximately 30 miles 
away. 

In addition, there are possibly 20 to 24 other isolated exceptions 
to the rule that civilians may not purchase at a commissary store. 
Full-time civilian employees residing on or within the confines of 
a station may, if their duties require their presence on the station 
full time, be granted privileges. Examples are: Fire fighters or 
tire chief at out-of-way station; superintendent of fuel-oil facilities 
who may be needed on location as long as 3 days and nights loading 
or unloading tankers. 

Mr. Hizirnes. The Navy maintains the ship’s store, not actually 
in the Embassy in London, but adjoining the Eattaney The provi- 
sion here does not apply to overseas civilian personnel, as I under- 
stand it. Is that right? 

Commander Moser. That is correct, sir. This provision that we are 
discussing applies only to those cases within the continental limits of 
the United States. 

Mr. Hivurnes. What particular authority is there for civilians to 
purchase at ship’ s stores overseas / 

Commander Moser. The basic legislation, sir, specifically authorizes 
that. 

Mr. Hiures. It does not make any provision in that basic legisla- 
tion as to peace or war? 

Commander Moser. No, sir. 

Mr. Picxerr. You specifically mentioned two instances, one in Cal- 
ifornia and one in Indiana, and described the nature of the posts. 
Following that you used a figure of 24 other isolated instances. I did 
not quite catch the point. Would you enlighten me on that, please ? 

Commander Moser. Yes, sir. ‘There are 10 loc ations inside the 
United States where the Secretary of the Navy has given specific 
authority to specific individuals. Each case is settled on its own 
merits as to whether or not the permission is to be given. 

Mr. Pickxerr. May I interrupt you at this point. The two instances 
in, California and Indiana that you have described are the only two 
where general access to the ship’s store is given to all civilian em- 
ployees at those stations. Is that right? 

Commander Moser. Actually, Mr. Pickett, China Lake, Calif., is 
the only one that falls within the category you mentioned; but at 
Crane, Ind., there are 12 individuals who are authorized. 

Mr. Picxerr. These other 24 instances, then, are—— . 

Commander Moser. Are above and beyond these two cases; yes, sir. 

Mr. Picxerr. And they deal with certain specific personnel actu- 
ally named by the Secretary of the Navy? 

Commander Moser. Yes, sir; that is correct. 

Mr. Picxerr. In what types of work are they engaged now so 
that we might have that for the record ? 

Commander Moser. Fire fighters, fire chiefs, superintendent of 
fuel-oil facility. At Bainbridge Md., I know there is a United States 
food inspector who has to be ‘available 24 hours. All people living 
within the confines of the station in Government housing, whose work 
necessitates their being present for a 24-hour period. 

Mr. Prcxerr. I believe that is all, Commander, thank you. 
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Mr. Burrus. The next item is on page 21 at the top of the page. 
It is section 1 (a) (25) of the bill. It involves the utilization of the 
American National Red Cross in aid of the Armed Forces. 

The provision provides that in time of war or when war is immi- 
nent or when there is a threat of hostilities, the President is author- 
ized to accept the assistance and to employ the American National 
Red Cross to assist the Armed Forces; and transportation, subsistence 
and waiver of passport fees for Red Cross personnel are authorized. 

We included this item in the bill because even in emergency pe- 
riods it cannot always be clearly established that war is imminent or 
that there is a threat of war. 


1 (a) (25) Item 10 
Ar to LAND AND NAVAL Forces IN TIME OF WAR 


Whenever in time of war, or when war is imminent, the President shall find 
the cooperation and use of the American National Red Cross with the land and 
naval forces to be necessary, he is authorized to accept the assistance tendered 
by the said Red Cross and to employ the same under the land and naval forces 
in conformity with such rules and regulations as he may prescribe. As amended 
June 29, 1943, c. 176, Item 1, 57 Stat. 247. 


1 (a) (25) Item 11 
TRANSPORTATION, SUBSISTENCE, AND Passport FEES 


When the said Red Cross cooperation and assistance with the land and naval 
forces in time of war or threatened hostilities shall have been accepted by the 
President, the personnel entering upon the duty specified in section 10 of this 
title shall, while proceeding to their place of duty, while serving thereat, and 
while returning therefrom, be transported and subsisted at the cost and charge 
of the United States as civilian employees employed with the said forces, and 
no passport fee shall be charged or collected for any passport issued to such 
personnel so serving or proceeding abroad to enter upon such service, and the 
Red Cross supplies that may be tendered as a gift and accepted for use by the 
land and naval forces shall be transported at the cost and charge of the United 
States. As amended June 29, 1943, ¢. 176, Item 2, 57 Stat. 248. 


STATEMENT OF MAJ. JOSEPH B. HANNAUER, G-1, MORALE AND 
WELFARE BRANCH, DEPARTMENT OF THE ARMY 


Major Hannaver. I am Major Hannauer. I represent the Depart- 
ment of Defense. The purpose of this legislation is to authorize the 
President to continue the acceptance of the American Red Cros dur- 
ing the present national emergency proclaimed by the President on 
December 16, 1950, and under the same conditions as have prevailed 
since the national emergency was proclaimed in 1939 and 1941, 

Due to the expansion of the Armed Forces, which involves the 
recall of reserves and national guard to active duty, and the increas- 
ing number of family separations by reason of duty at overseas 
bases, it is believed that the services provided by the American Red 
Cross will be in even greater demand in the future than at the end 
of hostilities in World War II. 

The American National Red Cross, pursuant to its charter by the 
Congress of the United States, provides welfare, communication, and 
recreation services to the Armed Forces of the United States. These 
services were extended and expanded during World War II at the 
request of the Secretary of War and were accepted by the President 
of the United States. 
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There are at present approximately 2,500 Red Cross workers serving 
the Armed Forces of the United States in this country and overseas. 
Of this number, approximately 750 workers are with the military 
units and military hospitals outside the continental United States, 
including Korea, the Far East, and Europe. Their continued serv- 
ices are necessary to the morale and welfare of the Armed Forces 
of the United States and are in the national interest. 

Mr. Pickerr. I would like to ask you this, Major, in order that I may 
understand the type of work they do, at least part of it. We fre- 
quently have emergent conditions arise in the home of some man in 
service Who may be some distance away. Or, on the other hand, the 
service person himself may become ill or injured or even wounded 
in action. 

Do I understand that part of the service the American Red Cross 
performs to the Armed Forces, as well as to the family, is to act as a 
liaison between the family and the personnel in the Armed Forces 
under those conditions ? 

Major Hannaver. Yes, sir. The Red Cross does act as a liaison 
between the home and the man in the service. 

Mr. Pickerr, Frequently there comes to my desk some request for 
assistance in learning some of the whereabouts and conditions of some 
man Whose assignment is distant from his home. ‘They advise me the 
Red Cross has been requested by the family in their home town to 
make the contact and find out something, but they have not been able 
to get a report yet or something to that effect. 

Is the contact made by the local home town Red Cross worker direct 
with the Armed Forces personnel somewhere at the post? Or is it 
made through the American Red Cross headquarters and then to the 
Red Cross worker at the post where the enlisted man is? Or just how 
is that? 

Major Hannaver. If the request initiates in the man’s home town, 
it normally goes to national headquarters; and from national head- 
quarters it is sent direct to the Red Cross representative in the field. 
Then he in turn will go to the organization, get the facts and return it 
the same way. 

Mr. Picxerr. Would the reverse of that be true in event the service 
personnel wanted to contact their family through the Red Cross? 

Major Hannaver. Yes, sir. 

Mr. Picxerr. What is the estimated cost to the Government of the 
transportation, subsistence, and any other allowances that might be 
made to Red Cross personnel engaged in this work? 

Major Hannaver. Sir, I have been unable to get a figure on that 
for this reason. The Red Cross personnel that we employ are paid 
out of Red Cross funds. The transportation that we furnish is negli- 
gible. It is mostly, I might say, on a thumb-a-ride basis. We do not 
necessarily give them a vehicle and say, “This is yours, go ahead and 
use it as long as you see fit.” If we have transportation going in their 
direction, they may ride along. 

We furnish ship transportation when they are going overseas. I 
do not have the cost of this. I was not able to get. the cost figure on it. 
However, I can say we know that we have 750 overseas. In the last 
6 months there have been about 200 going over and back. 
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Mr. Picxerr. The subsistence that is referred to here, 1 presume, 
is food. Is that right? 

Major Hannaver. Yes, sir. 

Mr. Picxerr. Are they permitted to eat in the enlisted men’s or 
officers’ messes at regular intervals’ Or just whenever they show up, 
or what is the routine ¢ 

Major Hannaver. 1 would say in combat they eat in the officers’ 
mess, or Whatever mess is available; and that food is furnished free 
to the Red Cross. In the continental United States, in order to eat 
in an officers’ mess, an officer must pay cash for the food. Therefore 
the Red Cross must pay for it. 

Mr. Pickxerr. If they should eat in the enlisted men’s mess, would 
that be free or would they have to pay for it ¢ 

Major Hannaver. It would be free. However, I can safely say 
I honestly do not know of any that have been eating in an enlisted 
mess. 

Mr. Pickerr. It is a rare occasion ? 

Major Hannaver. It is very rare. They usually eat at the officers’ 
mess. 

Mr. Pickerr. You refer to the fact that in combat they would eat 
free, regardless of the circumstances. 

Major Hannauver. Yes, sir. 

Mr. Picxerr. Conceivably there are several at least of the 750 per- 
sonnel overseas who are not in combat areas, but who are in areas 
where they serve the military establishment. Assuming that that is 
the case and it not being a combat area, do they pay for their own 
food or are they permitted to eat at the officers’ or enlisted men’s mess 
without paying? 

Major Hannaver. They would have to pay at the officers’ mess 
because overseas the officers have to pay cash for their food, unless it 
is ina combat zone; and of course the officer pays there, but whatever 
the cost of the ration, but it is deducted from his pay. 

Mr. Pickrerr. Wherever the meal is furnished free to the military 
personnel, the Red Cross would get it free? 

Major Hannaver. Yes, sir. 

Mr. Picxerr. Wherever it is paid for by military personnel 

Major Hannaver. The Red Cross would pay for it. 

Mr. Picxerr. In other words, their privileges, then, are the same 
under the same circumstances. 

Major Hannaver. Yes, sir. 

Mr. Pickerr. Any questions, Mr. Hillings? 

Mr. Hitures. No, sir. 

Mr. Picxerr. Thank you, Major. Proceed, Mr. Burrus. 

Mr. Burrus. Our next witness is Colonel Mitchell, who will testify 
on two items involving the Army and the Navy. 

There are provisions still in existence which enable Army and Navy 
enlisted personnel to purchase their discharge in time of peace. These 
are termed obsolete provisions, and Colonel Mitchell will tell you about 
them and about whether there is any permanent legislation in pros- 
pect. 

Mr. Pickett. These items will be—— 

Mr. Burrus. 1 (b) (4) and 1 (b) (5) on page 25. 
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1 (b) (4) Item 196 
PURCHASE OF DISCHARGE 


In time of peace the President may in his discretion, and under such rules and 
upon such conditions as he may prescribe, permit any enlisted man to purchase 
his discharge from the Navy, the amounts received therefore to be covered into 
the Treasury (Mar. 3, 1898, c. 212, 27 Stat. 717). 


1 (b) (5) Item 651 
PURCHASE OF DISCHARGE 


In time of peace the President may, in his discretion and under such rules and 
upon such conditions as he shall prescribe, permit any enlisted man to purchase 
his discharge from the Army. 

The purchase money to be paid under this section shall be paid to a paymaster 
of the Army and be deposited in the Treasury to the credit of one or more of the 
current appropriations for the support of the Army, to be indicated by the 
Secretary of War, and be available for the payment of expenses incurred during 
the fiscal year in which the discharge is made (June 16, 1890, ch. 426, Item 4, 
26 Stat. 158). 


STATEMENT OF COL. CLAIR B. MITCHELL, G-1, DEPARTMENT OF 
THE ARMY 


Colonel Mrrcnein. These two items both provide in effect the same 
thing, which is that in time of peace the President may in his discretion, 
under such rules and regulations as he prescribes, permit any enlisted 
man to purchase his discharge from the service. 

The UMST Act which was recently passed contains a provision to 
the effect that no person liable for military training or service shall be 
permitted to escape training and service or be discharged prior to the 
expiration of his period of training or service by the payment of money 
or any other valuable thing whatsoever. So the two provisions, the 
old statute and the new law, are not at all consistent. 

Permanent legislation is in preparation—the Department of Defense 
is now preparing it—to repeal these old provisions of law. However, 
if the war with _ fh should end, they would become operative. 

Therefore, the inclusion of these items in this bill is merely to main- 
tain the status quo. That is, these sections will not become operative 
again for the time being, precisely for the duration of the present 
emergency and 6 months. 

Mr. Hizi1Nés. When was the law established to allow the purchase 
of discharge in time of peace ? 

Colonel Mrrcneity. In 1893 for the Navy, and 1890 for the Army, 
sir. 

Mr. Hiniines. I do not think very many enlisted personnel are 
aware of this provision. 

Colonel Mircnets.. Of course right now, being a time of war, it is 
not operative. However, I assure you that you are mistaken. There 
are plenty of people who are aware of the laws, because I had a soldier 
in my outfit who bought out as late as early 1939. 

Mr. Hitiines. How would you go about purchasing a discharge in 
time of peace? 

Colonel Mrrcnety. Well, the way it used to be—you understand 
it is not operative now—there was a regulation prescribed whereby 
an enlisted man, if he served a certain length of time, he could pay 
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somuch money. Of his term of enlistment, normally 3 years, the more 
he had served then the less it cost him to purchase his discharge. 

In those days, barring misconduct, he could purchase his discharge 
and be honorably discharged from the service. 

Mr. Hitirnes. Would he pay the money over to the finance officer 
or his commanding officer ¢ 

Colonel Mircnett. He paid it back to the Government, as in the 
case I was mentioning. The soldier was in Panama and was success- 
ful in the local lottery. He decided he wanted to come back to New 
York, so he purchased his discharge. 

Mr. Picxerr. I take it, then, all a man had to do, having served 
the requisite minimum time in the Army or the Navy, would be to 
write a letter of application for discharge and accompanied by satis- 
factory evidence that he was going to tender the cash when his orders 
were cut for discharge, and he would be gone. Is that it? 

Colonel Mrrcnetyi. Well, there was a little time lag for processing, 
of course, such as checking the soldier’s service, and the applicable 
regulations. 

Mr. Pickxerr. That was about the effect of it ? 

Colonel Mircne.. Yes, sir. That was for the prewar Regular 
Army in time of peace; it is not operative in time of war. It is cer- 
tainly contradictory to present law. 

Mr. Pickerr. Did you ever have any such provisions as that for 
the benefit of the officer personnel in any branch of the service ? 

Colonel Mrrenet.. Not that I know of, sir. An officer can resign, 
of course. 

Mr. Pickxerr. That is still true in the service ? 

Colonel Mireuett. Right now resignations are not being accepted 
except in cases where it is to the good of the service or extreme hardship 
and such things as that. Individual cases are judged on their own 
merits. 

Mr. Pickxerr. Then the tender of a resignation by an officer requires 
nothing to go with it except administrative review of its merit and 
the order in pursuance to whatever the facts might be. Is that right ? 
He did not have to pay anything for it ? 

Colonel Mircuen.. That is essentially correct. He did not have to 
pay anything, except whatever local bills he may have to pay before 
he could leave the post. 

Mr. Picxerr. In your judgment, Colonel, how many people would 
be involved in an effort to get out of the armed services ser oe if this 
act should be terminated and we revert to the so-called peacetime law ? 

Colonel Mitcuety. I would not like to venture a guess how many 
enlisted men would try to buy out. In any event, the President has 
the authority to prescribe the regulations and conditions under this 
law, and what he would prescribe I do not know. In any event, it is 
not a question whether he is required to permit these men to buy their 
way out. The authority is permissive in nature. 

The main reason we propose to continue the suspension of this proc- 
ess of purchase of discharge is because it is completely contradictory 
to present legislation. It is certainly out of date on the books, we be- 
lieve, at the present time under the present conditions; and the Depart- 
ment of Diadiesien proposes to repeal it. 

Mr. Picxerr. You propose to repeal the basic act ? 
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Colonel Mrrceneiy. At least that portion concerning purchase of 
discharge. 

Mr. Pickerr. In the meantime you want this temporary suspension 
act continued in effect ? 

Colonel Mirenetn. Right, sir. 

Mr. Picxetr. If I understood your statement a moment ago, in the 
event this temporary suspension expires by operation of its me ms, it 
still would not have the effect of losing the enlisted personnel, would 
it ¢ 

Colonel Mrrcueti. No; it would not have that effect. You are quite 
right, sir. 

“Mr. Picxerr. Because the action to be taken under it can be sus- 
pended by Executive order. 

Colonel Mrrcneti. Not exactly. Ina left-handed way, perhaps, but 
not exactly that way. The President may in his discretion, you see, 
prescribe by suitable regulations the rules and conditions under w hich 
enlisted men may pure hase their discharge. Hence the exercise of the 
authority is permissive. In any event ¢ onditions for purchasing a dis- 
charge could be made difficult. 

Mr. Pickxerr. The conditions could be made so onerous no man 
could comply with them. That would be one way of doing it. 

Colonel Mircne... I would not like to say that is what the President 
would do or anything like that. The authority is permissive. I would 
not want to commit any of my seniors along those lines. But the point 
I would like to make, sir, these old provisions are inconsistent with the 
current legislation; so we would like to maintain the status quo for 
the time being. 

Mr. Pickxerr. Of course in the exercise of the Executive discretion 
in prescribing the rules and regulations, they would have to write such 
rules and regulations such as no man could comply with in order to 
keep them in the service. That is what they would have to do, what- 
ever you want to call it. 

Colonel Mrrcneti. That could be done, sir. 

Mr. Pickerr. At what stage of the proceeding have we arrived at 
in preparing permanent legislation ? 

Colonel Mircuety. It is well advanced in the preparation of the 
legislation. 

Mr. Picxerr. Not quite to the point of being introduced yet? 

Colonel Mrreuenn. It is not included in this year’s legislative pro- 
gram, sir. 

Mr. Pickett. Colonel, the legislation that we are dealing with here, 
both your basic legislation and the act that you want continued in 
effect, does that deal with the voluntary enlisted men that we always 
have a good many of in time of peace? Or does it also deal with the 
draftees and the reservists and the others? 

Colonel Mrrcnetyi. Any enlisted man is covered by the old laws. 

Mr. Picxerr. Then of course we have had no draft, normally speak- 
ing, in times of peace. We started it, I think, in 1939 this last time, 
and it has been in force ever since. 

Colonel Mircneiyi. Yes, sir. 

Mr. Pickxerr. Was there any period of time from the time the Draft 
Act first became law in 1939 until we got in an actual shooting war 
in December 1941 that the draftee could buy his way out? 
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Colonel Mircnety. No, sir, this was not permitted after September 
1939, I believe sir, and it has been out ever since. 

Mr. Picxerr. When was this temporary legislation enacted, Col- 
onel, this thing we are dealing with now? 

Colonel Mrrenetn. It has not been, sir. The basic act says that 
in time of peace, you see, the President may prescribe and so forth 
so as long as we are in a state of war officially, the act does not be- 
come operative. 

Mr. Burrus. I want to clear something up. You say that it was 
not permitted between 1939 and the time war was declared. You do 
not mean the law did not permit it. 

Colonel Mirenerx. I did not mean that, but that purchases of 
discharges were not permitted during that period. 

Mr, Pickerr. And it was handled administratively; was it / 

Colonel Mrrcuenn. Yes, sir. I do not know the details of how it 
was. I just know the fact that there were none after that ; September 
1939. 

Mr. Pickerr. And if this power lapsed, we would be right back 
in the same situation we were in from September 1939 until Decem- 
ber 7, 1941? 

Colonel Mrrenetn. As far as I can tell that is exactly correct, sir. 
1 do not know of anything different. 

Mr. Pickxerr. And this act applies as well to the volunteer of the 
Regular Establishment as to those who come in under the Selective 
Service Act and are called back into active service under the Reserve 
provisions and so on? 

Colonel Mrreneit. Yes, sir. The basic law refers to the enlisted 
men of the Army. Those enlisted men that you spoke of, sir, are in- 
cluded as enlisted men of the Army, although varied acts also affect 
them. 

Mr. Pickerr. In other words, all enlisted men regardless of how 
they got into the service. 

Colonel Mircnenn. Yes, sir; because the basic provision of the act 
makes no particular reference to the Regular Army as such, sir. 

Mr. Pickerr. And it also applies in the same respect to Navy 
personnel / 

Colonel Mrrcneii. Yes, sir. 

Mr. Burrus. The next item is on page 30. It is section 2 (b) (10) 
of the bill. Commander Kar] Jeffers is our witness. This item has 
to do with the rights and benefits of officers of the Coast and Geodetic 
Survey when assigned with the Armed Forces on hazardous duty. 


2 (b) (10), Item 448b 


Rights AND BENEFITS OF OFFICERS OF THE COAST AND GEODETIC SURVEY WHEN 
ASSIGNED WITH THE ARMED Forces ON HAzArpvous Duty (33 U. S. C. Sida) 


Commissioned officers of the Coast and Geodetic Survey who are “during the 
period of the present war” assigned to any duty with the Armed Forces which 
is determined by the Department of the Army or the Department of the Navy 
to be of immediate military hazard, shall have the rights and benefits of officers 
actually transferred to such forces. 

It would appear that in cases where an officer serves on duty deemed to be of 
immediate military hazard, the service, not the manner in which the officer is 
assigned to the service, should be the controlling factor in determining the 
rights and benefits earned by such service, regardless of whether the service 
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occurred during World War II or during another period of armed conflict or 
national emergency. 
855a 


ASSIGNMENT TO PROJECTS OF ARMY AND Navy OvutTsIDE CONTINENTAL UNITED 
STATES OR IN HazArpous MinirAry AREAS; RIGHTS AND BENEFITS 


Commissioned officers of the Coast and Geodetic Survey who are assigned, 
during the period of the present war, to duty on projects for the Department of 
the Army or the Navy Department in areas outside the continental United States 
or in Alaska, or in coastal areas of the United States, determined by the Depart- 
ment of the Army or Navy Department to be of immediate military hazard, shall, 
while on such duty, be entitled to the rights and benefits provided by law for 
officers of the Coast and Geodetic Survey who are actually transferred to the 
service of the Department of the Army or the Navy Department: Provided, 
That the benefits of this section shall be applicable also to commissioned officers 
of the Coast and Geodetic Survey serving in the Philippine Islands on December 
7, 1941 (December 3, 1942, ch. 670, 2, 56 Stat. 1038; July 26, 1947, ch. 343, title 
II, 205 (a), 61 Stat. 501). 


STATEMENT OF COMMANDER KARL B. JEFFERS 


Commander Jerrers. I am Karl B. Jeffers, commander, Coast and 
Geodetic Survey. The item under discussion here is section 2 of the 
act of December 3, 1942. 

The rights and benefits provided by law for officers of the Coast and 
Geodetic Survey who were actually transferred is found in the act 
of May 22, 1917, which is in volume 40 of the statutes beginning on 
page 87. Under that law the President is authorized, at his discretion, 
in time of war or national emergency to transfer personnel, ships, 
stations, and equipment of the Coast and Geodetic Survey to the 
jurisdiction of the War Department or the Navy Department. 

It also provides in part as follows: 

Any of the personnel of the Coast and Geodetic Survey who may be transferred 
as herein provided shall, while under the jurisdiction of the War Department or 
Navy Department, have proper military status and shall be subject to the laws, 
regulations, and orders for the government of the Army or the Navy as the 
case may be. 

The benefits therefore would be those of a veteran of the military 
service. In other words they would have full military status while 
they were engaged in such projects in areas declared to be of military 
hazard. 

During the Second World War, of our small force, three officers lost 
their lives while on such duty. Our immediate concern, our only con- 
cern here, is the provision for benefits for the survivors of officers who 
may lose their lives under such circumstances. There is no other provi- 
sion of law which guarantees such benefit to survivors of such an 
officer. 

We have proposed that the law be amended to make it permanent 
legislation. However, that has not been carried into a draft of legis- 
tion. We have delayed any further action on it pending action on 
other legislation which might alleviate the situation and maybe give 
usa sufficient coverage that we would not have to do anything with this 
at all. 

For example, the survivor’s benefit bill. If that went through, we 
would have no need for legislation such as this. 

There are two sources, of course, of benefits. One is the veteran’s 
benefit, and the other is the Federal employee compensation benefits. 
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Up until today we have never had any claim submitted by an officer or 
his dependent to the Federal Employees Compensation Commission 
honored and payment made. The ruling has been that they are com- 
missioned officers who hold their appointments by virtue of a Presi- 
dential appointment with the consent of the Senate. Therefore they 
were somewhat different from the normal civil-service appointee and 
were not covered by the law. 

Under the 1949 amendments to the statutes it appears that they may 
be. However, the Secretary of Labor has stated that a precedent deci- 
sion would be necessary in order to make a final determination. We 
ask, therefore, that this law be continued in effect pending the enact- 
ment of permanent legislation which would guarantee to the survivors 
of any officer such annuity or benefit. 

Mr. Pickerr. ( ‘ommander, I observed that this provision applies to 
officer personnel only, is that correct ? 

Commander Jrrrers. That is correct; yes, sir. 

Mr. Pickerr. What similar benefits are there, if any, for enlisted 
personnel of the Coast and Geodetic Survey at present ? 

Commander Jrrrers. We have we truly enlisted personnel, sir. 
They are all civil-service personnel and are covered by the Federal 
Employee Compensation Act. 

Mr. Pickxerr. Do you gentlemen to whom the act does apply in 
ordinary peacetime, are you considered as officer personnel of the 
Coast and Geodetic Survey ¢ 

Commander Jerrers. That is correct; yes, sir. 

Mr. Pickerr. Then the effect of this law is merely to transfer your 
status for the purposes of the benefits involved to the Military Estab- 
lishment when you are on duty that is prescribed under the terms of 
the act? 

Commander Jerrers. Yes, as prescribed under the terms of the act, 
which means zones of military hazard. 

Mr. Pickxerr. Did I understand you to say a moment ago that the 
basic law provides that the President may effect your transfer to the 
various branches of the Armed Forces in time of war or in time of 
national emergency ¢ 

Commander Jerrers. Yes, sir, at his discretion. 

Mr. Pickerr. Suppose that this act expired and it was not con- 
tinued under our bill. He would still be empowered under basic legis- 
lation to transfer you and the other Coast and Geodetic personnel to 
the various branches of the armed services? 

Commander Jerrers. That is correct. The legal opinion has been 
given that as a matter of fact he can transfer the whole outfit. 

Mr. Pickxerr. Would not that very act of transfer under the basic 
legislation carry with it the benefits that you seek by virtue of the con- 
tinuation of this act? 

Commander Jerrers. It would, sir, if they transferred all of them. 
However, there are many services which we perform for various 
branches of the military which require us to retain a certain number 
of our personnel in our own establishment and to carry on projects for 
them, some of them in areas of the immediate military hazard. In 
other words, if we were to transfer, for example, to the Navy, pos- 
sibly the Army or the Air Force would not get the services that they 
think they should get from the Coast Survey. 
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Mr. Pickxerr. Then if I understand you, the Executive transfer of 
the entire corps, if I may call it that, of officers in the Coast and Geo- 
detic Survey, would necessarily have to be to one of the three major 
branches of the Armed Forces? 

Commander Jerrers. I think it would, yes, sir, for efficient opera- 
tion. 

Mr. Picxerr. And it would have to be a transfer of all of that per- 
sonnel rather than just part of it? 

Commander Jrerrers. Yes, sir. 

Mr. Picxerr. Do I understand that unless all of the personnel were 
so transferred that the benefits could not accrue to the personnel who 
were transferred if it were less than all? 

Commander JreFrers. No, sir. Anyone who was transferred to the 
military immediately has a full military status. 

Mr. Picxerr. I think it is obvious to you, Commander, but I do 
not quite understand the necessity for continuing in the law here what 
can be actually done under the basic act, and accomplish the same 
purpose. Would you enlighten me a little bit on that, if I appear 
to be confused ? 

Commander .ferrers. For example, sir, right now we are working 
on many projects for the military. The majority of it in Alaska and 
in the Bering Sea, along the Aleutian Islands, and so forth. It is 
obvious, therefore, that these vessels would lie in the path of any 
attack on Alaska. As a matter of fact, the military services are foot- 
ing the bill for part of these surveys up there. In the event of an 
undeclared war, and a sudden attack there, these ships would be in 
the middle of it and a third of our people would be exposed to military 
hazard immediately. Without something of this kind on the books, 
there would be no provision whatever which we know would operate 
to provide a benefit to any survivor of an officer who lost his life in 
such circumstance. 

Mr. Pickerr. Then you are operating in those waters that you 
just mentioned without actually being assigned to the Army, Navy, 
or Air Force? 

Commander Jrerrers. That is correct. We are operating as a unit 
of the Coast and Geodetic Survey. 

Mr. Picxerr. It is only by the existence of this statute that you 
are entitled to the benefits that you seek to continue ? 

Commander Jrrrers. Yes, sir. 

Mr. Brickrietp. In order to clear the record, this particular act 
pertains to those people of the Coast and Geodetic Survey Corps who 
have not been transferred to the armed services ? 

Commander Jrerrers. That is correct. 

Mr. Brickrieitp. And they include only those people who still re- 
main with the Coast and Geodetic Survey Corps who are doing duty 
for the armed services ? 

Commander Jerrers. That is right. In areas of military hazard. 

Mr. Brickrretp. In other words, these people are doing work with 
the armed services without actually being transferred to the armed 
services ? 

Commander Jerrers. Not with, but for the armed services. 

Mr. Brickrietp. And it is only by reason of their doing duty for 
the armed services that they are entitled to certain hazard payments? 

Commander Jerrers. Yes, sir. 
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Mr. Pickxerr. Let me get at it this way, Commander. I presume 
that you have a number of personnel who are engaged in your normal 
functions and not related to work directly for the military establish- 
ment. Are those people covered under this act ? 

Commander Jerrers. No, sir, they are not. 

Mr. Picxerr. They must actually be doing work that is related to 
the prosecution of the military establishment’s business or the Armed 
Forces’ business, is that correct? 

Commander Jrerrers. That is right. Actually the Army or Navy 
would determine their eligibility by a classification of the zone in 
which the project was being carried on and the request, the original 
request for the work. If we made the assignment ourselves, of our 
own volition, it still would not cover these people. 

Mr. Pickxerr. Obviously to discuss Alaska would not accomplish 
anything, and I think we all recognize the possibilities of that situa- 
tion. Suppose that since you are doing work in Alaska at the request 
of the Armed Forces, and you should send up on your own some more 
people in addition to the ones they have asked for and who are already 
there, to do some work in your field that you particularly wanted but 
that was not required by the Armed Forces. Would they also be 
covered in the event of an attack? 

Commander Jerrers. I do not think they would, sir. 

Mr. Pickxerr. Then we will assume you are doing work off the coast 
of Florida. I presume that you are, at least on the Atlantic and 
Gulf coast. You are doing that on your own. Those men are obvi- 
ously not covered under the benefits provided in this act. 

Commander Jerrers. They would not be unless a war actually had 
been declared, and then any vessel that we have operating in any of 
the United States waters would be immediately assigned to projects 
for the Navy or the Army. Their demands are always heavy and 
take all of our equipment. 

Mr. Pickerr. Suppose that under this situation the Armed Forces 
asked you to go off the coast of Florida in the vicinity of Eglin Field, 
for instance, and do some work for the Air Force down there, and 
something happened to you. Would the benefits described under 
this act obtain for those people ? 

Commander Jrerrers. Yes, sir. Presumably it would have been 
declared an area of military hazard. 

Mr. Pickerr. But if you went out there on your own it would not ? 

Commander Jerrrers. No, sir. 

Mr. Picxerr. Thank you, Commander, unless you have a further 
statement. 

Mr. Burrus. We will recall Colonel Lunceford to testify on three 
items relating to claims. The first of these items is on page 15, in the 
middle of the page. It is section 1 (a) (10) of the bill. It is a pro- 
cedural item relating to the Foreign Claims Act. It provides that 
claims commissions need not be composed of officers of the service con- 
cerned, “commission” being the body that would consider the claim. 
That applies only in time of war, and it is proposed to continue that 
procedural authority during the emergency. 
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1 (a) (10) Item 108a 
FOREIGN CLAIMS ACT: CLAIMS COMMISSION NEED Nor Be COMPOSED OF OFFICERS 
OF THE SERVICE CONCERNED (31 U. 8S. C. 2241) 


Settlement of foreign claims authorized by this act may be made by any 
commission appointed for the purpose even though the Commission is not com- 
posed of officers of the service concerned, if such settlement is made “in time of 
war. 

Joint activities of the Armed Forces in foreign countries in all areas of the 
world at the present time make it most desirable that claims may be adjudicated 
by commissions composed of officers of any of the services. 

Section 224i. Same; settlement of claims by commission. 

In time of war, any claims, whether Army, Navy, Marine Corps, or Coast 
Guard, which may be settled under sections 224d to 224i-1 of this title may, at 
the request of the service concerned, be settled by any Commission or Com- 
missions appointed under section 224d to 224i-1 of this title even though not 
composed of officers of the service concerned, subject to reimbursement by the 
service for whom the claims were settled pursuant to the provisions of sections 
224d—224i-1 of this title. January 2, 1942, c. 645, 7, as added April 22, 1943, ce. 
67, 7, 57 Stat. 67. 

Lieutenant Colonel Luncerorp. Mr. Chairman, this item is known 
as the Foreign Claims Act. Under that meritorious claims by inhab- 
itants of foreign countries may be administratively settled under the 
authority which was granted to the Secretary of the Army and the 
Secretary of the Navy by the Act of January 2, 1942. At the time 
of the enactment of that provision there was a Navy, a Department of 
the Navy, and separately an Army and a Department of the Army. 
They recognized that under emergency or wartime conditions where 
large numbers of personnel had to be moved with insufficient time to 
take care of all of their administration, that it would be advantageous 
to allow Navy personnel to process these claims matters, even though 
the incident itself may have actually been a result of an action by an 
Army officer. And the same thing conversely. So that the act has a 
provision in it which says that in time of war the Foreign Claims 
Commissions need not be composed of officers of the military depart- 
ment that caused the incident. 

This item 1 (a) (10) in the joint resolution would continue this 
authority so as to make the most effective and efficient use of our 
personnel. It would not be required under the law that only those 
officers of the same service be on the foreign claims commissions which 
act under this statute. 

Mr. Picketr. I presume, Colonel, that under the basic law we must 
set up some type of a claims commission at every place where our 
Military Establishments are located, or in every area; is that correct ? 

Lieutenant Colonel Luncerorp. That is right, sir; either of a travel- 
ing nature, that is, in a certain area, or physically located at the 
activity. 

Mr. Picxerr. With the exception of the continuation of this statute, 
such claims commission must be composed of members of the branch 
of the service that caused the damage involved or under which juris- 
diction the claim arose. 

Lieutenant Colonel Luncerorp. That is right. 

Mr. Pickerr. What would happen if we just let it die? Where 
would we go? 

Lieutenant Colonel Luncrrorp. In the event a major move of per- 
sonnel was made so that an undue burden was placed on a particular 
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foreign claims commission area, it would be necessary to establish a 
claims commission within the same service for the people who caused 
that accident or incident. It would further complicate the adminis- 
tration of this provision by requiring perhaps more claims commis- 
sions than were actually necessary on account of having to meet this 
statutory provision that the claims commission be in the same service 
which caused the accident or incident. 

Mr. Pickerr. I presume that at the present time in Japan we have 
headquarters for the three major branches of service—Army, Navy, 
and Air Force. 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Picxerr. Of course more Army personnel than either of the 
other two? 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Pickerr. We probably have fewer Navy personnel than either 
of the other two. Can you tell me at this time what type of a com- 
mission you have set up in Japan or do you have a commission for each 
branch of the service ? 

Lieutenant Colonel LuNcerorp. In Japan the workload is such that 
three commissions are required. Of course the number of members 
on each commission may vary in accordance with that workload. This 
authority would be used only under circumstances where you had a 
small unit or a small number of personnel of one particular arm of 
the service located at a place—well, at some remote installation. 

Mr. Picxerr. Let us take one where we know that we do have a 
small component. Take a branch of the Armed Forces. In French 
Indochina right now we have a military mission. I presume there 
are not many people there, and that they are all Army people rather 
than Air Force or Navy people. I do not know. Would they have 
to have a claims commission set up over there attached to one of these 
military missions? 

Lieutenant Colonel Luncerorp. I do not have the information as 
to which claims commissions are established in Indochina. 

Mr. Pickerr. There is one, however, that has jurisdiction over that 
area ? 

Lieutenant Colonel Luncerorp. Yes, sir, that is right. 

Mr. Pickxerr. That commission having jur isdiction over it, it could 
be composed of members of either one ‘of the three branches of the 
service. It could be Air or Navy, when all we have there, we will say, 
is Army people. 

Lieutenant Colonel Luncerorp. That is right, under the present 
law. However, if this authority expired and if you had Navy per- 
sonnel, Army personnel, and Air Force personnel in small numbers 
there, in order to comply with this statute it would be necessary to 
establish a claims commission for each of the services. 

Mr. Prcoxerr. Whereas, were this statute continued in force, one 
commission could do it for all three branches of the service / 

Lieutenant Colonel Luncerorp. You could have one commission, 
one joint commission, or a commission of a different service which acts 
in matters that arose in another one of the armed services. 

Mr. Prexerr. What is the minimum number of persons who may 
compose a commission under this act ? 

Lieutenant Colonel Luncrerorp. I do not have that information, 
sir. The number on the commission, as I understand it, varies in 
accordance with workload. 
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Mr. Picxerr. There would have to be some prescribed number as 
a group. They would not let one man serve as a commission, would 
they? 

Lieutenant Colonel Luncerorp. I would not think so. 

Mr. Pickxerr. Likely it is a minimum of three or five. 

Lieutenant Colonel Luncerorp. It may very w ell be. 

Mr. Prcxerr. And it may go up as high as 25 or 30, may it not? 

Lieutenant Colonel Luncerorp. I do not ‘ information, sir, as 
to the exact composition of the claims commissions, as to the number 
of personnel on each commission. 

Mr. Brickxrrerp. How do these commissions work, Colonel? Is a 
report submitted to one man and does he make a determination and 
then bring it before the full commission for consultation? Is each 
claim presented to the commission en banc é 

Lieutenant Colonel Luncerorp. The claimant in each case fills out 
a statement of the accident or incident, describes his property, states 
whether he is the owner of it, the extent of the damage, and all this is 
supported by factual information as to market value, for example, 
both before and after the accident or incident. He points out which 
particular part of the armed services he believes caused the damage. 

These statements that he submits are then investigated by a Claims 
officer, by the Army, Navy, or Air Force personnel that are located in 
that jurisdiction. Claims officers have various sources of informa- 
tion. For example, at any time that there is an automobile accident, 
a full and complete report is made on that accident regardless of 
whether any claim ever arises or not. The same is true of an aircraft 
accident. 

Mr. Brickrietp. That is not done by any members or employees of 
the commission ¢ 

Lieutenant Colonel Luncrrorp. This investigation is accomplished 
by members of the service concerned instead of by members of the 
claims commission. After this full and complete and impartial in- 
vestigation, recommendation is made, a statement of which facts 
are considered to have been determined and fixed, and then it is sent 
to the claims commission. They again look into the whole situation 
and review the brief in the case, together with statutory provisions 
which allow settlement. 

As you know, in the act itself, an amount in excess of $5,000 cannot 
be settled under any circumstances. A brief statement of the full facts 
and circumstances, together with the recommendation in that case, 
is forwarded through ‘the Bureau of the Budget. to the Congress for 
their appropriate ¢ onsideration and action. If it is a smaller amount, 
less than $2,500, they do have authority to settle and the whole file 
is forwarded through and audited and further reviewed in accord- 
ance with the procedure which has been set up under the statute. 

Mr. Brickrrevp. I did not follow you once you got it before the 
commission. 

Lieutenant Colonel Louncrerorp, The commission, in accordance 
with this statute, can consider, ascertain, adjust, determine, and make 
final settlement in that case. 

Mr. Brickrrevp. In other words, the commission can approve and 
make a final determination ? 


Lieutenant Colonel Luncerorp. That is right. 
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Mr. Bricxrretp. Which can be consented to by the claimant, is 
that right ? 

Lieutenant Colonel Luncerorp. Yes, sir. It will be certified for 
payment and payment would be made. 

In answer to how the commission acts, general rules would apply, 
probably by majority. Of course in detailed investigation of the cases 
the members of the commission would act independently on those 
cases. 

Mr. BrickFrretp. That presupposes of course that the commission 
is made up of more than one or two members. 

Lieutenant Colonel Luncerorp, That is right. 

Mr. Pickerr. Colonel, what types of claims are adjudicated by these 
commissions? Tort claims, personal injury, contract violations, war 
damage or what? 

Lieutenant Colonel Luncerorp. The war damage is covered 
by other basic law and is not included here. The contract cases are 
again covered by other basic law and are not included here. The 
only cases that are covered by the Foreign Claims Act are cases in 
which the inhabitants of the foreign countries suffer a damage or in- 
jury. These claims, including claims of the insured but excluding 
claims of subrogees, cover claims on account of damage to or loss 
or destruction of public property, both real and personal or on account 
of damage to or loss or destruction of private property, both real and 
personal, or personal injury or death of the inhabitants of foreign 
countries. 

Mr. Brickxrretp. Are they restricted to the inhabitants of foreign 
countries and do not include members of the Armed Forces ? 

Lieutenant Colonel Luncrrorp. That is right, sir. 

Mr. Brickrretp. Does the consular service have claims bureaus in 
foreign areas? 

Lieutenant Colonel LuNcerorp. I am not familiar with other laws, 
sir. 

Mr. Brickrretp. I wondered whether the provisions of this act are 
exclusive, that is, that it provides the sole and only remedy that a 
foreign claimant might have. The immediate difficulty that you 
point out is that this act will bring about the necessity of one service 
hearing that claim and deciding the claim. 

Lieutenant Colonel Luncerorp. Of course a settlement under that 
authority is final as shown by the last proviso—31 United States Code 
224-D—if you do not mind, sir. It says: 

Any such settlements made by such commissions under the authority of such 
section shall be final and conclusive for all purposes, notwithstanding any other 
provision of law. 

So that I think it would effectively preclude any possibility what- 
soever of a double recovery. 

Mr. Brickrrecp, That I understand. My question is, Does it pro- 
vide the only remedy in the first instance. 

Lieutenant Colonel Luncerorp. Insofar as administrative remedy 
in settlement of any claim is concerned, this act is exclusive for this 
type claim. 

Mr. Picxerr. And applies only to claims arising incident to the 
movement or presence of Armed Forces personnel; is that right? 

Lieutenant Colonel Luncerorp. That is nght, sir. 
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Mr. Picxerr. It does not apply in any sense of the word to an 
employee or official of some other branch of the United States Govern- 
ment who may be overseas ? 

Lieutenant Colonel Luncerorp. It covers only inhabitants of for- 
eign countries. 

Mr. Pickerr. What I mean is an inhabitant of a foreign country 
may have a claim arise by reason of some course of conduct of an 
employee of the State Department who may be stationed in the 
country. You wouldn’t have jurisdiction to adjudicate that, would 
you? 

Lieutenant Colonel Luncrrorp. If the person were a bona fide 
inhabitant of a foreign country employed by the State Department— 
I do not know what the conditions might be—say as a Janitor, for 
example, but not as a United States Government employee or a citizen 
of the United States who was employed by the Federal Government 
and sent to this foreign country, and that person was on his way home 
at night and was run over by an Armed Forces truck. He, for the 
purposes of this act, would be an inhabitant of a foreign country and 
entitled to a settlement of his claim under this authority. 

Mr. Picxerr. What I mean, Colonel, is that under this Claim Act 
we are discussing here, your commissions would not be entitled to 
settle claims that arose unless Armed Forces personnel were involved. 

Lieutenant Colonel Luncerorp. That is right. 

Mr. Pickxerrr. Therefore personnel, employees of the United States 
Government other than Armed Forces personnel who might engage in 
the course of conduct that resulted in a claim by the native of the 
country where they were established, could not be adjudicated by you ? 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Picxerr. Are there any further statements that you care to 
make, Colonel ? 

Lieutenant Colonel Luncerorp. No, sir. 

Mr. Pickxerr. Thank you, Colonel. 

Mr. Burrus. The next item is a claim item. It is on page 26, section 
1 (d), of the bill. It relates to the extension of the time limit for 
the filing of claims by Armed Forces personnel when the loss occurs in 
time of war. The type of claim is one brought against the United 
States by military personnel and civilian employees of the Army and 
Air Force for loss of or damage to their own personal property inci- 
dent to their service. 

At the present time the claim must be presented within 1 year after 
peace is established. This bill would extend the time for filing claims 
not for the emergency and 6 months, as in the case of the other sections 
of the bill, but it would prolong the period during which the claims 
may be presented to the date of the termination of the war and the 
establishment of peace as fixed for those purposes by the President. 
It is a slightly different provision. 


1 (d), item 108 


EXTENSION OF TIMF Limit FoR FILING OF CLAIMS BY ARMED Forces PERSONNEL 
WHEN THE LOss OccuRs IN TIME OF War (31 U. S. C. 222c, 222k) 
Section 222c. Settlement of claims for loss of property in military service. 


The Secretary of the Army, and such other officer or officers as he may designate 
for such purposes and under such regulations as he may prescribe, are authorized 
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to consider, ascertain, adjust, determine, settle, and pay any claim against 
the United States, including claims not heretofore satisfied, arising on or after 
December 7, 1939, of military personnel and civilian employees of the Depart- 
ment of the Army or of the Army, when such claim is substantiated, and the 
property determined to be reasonable, useful, necessary, or proper under the 
attendant circumstances, in such manner as the Secretary of the Army may by 
rgulation prescribe, for damage to or loss, destruction, capture, or abandon- 
ment of personal property occurring incident to their service, or to replace such 
personal property in kind: Provided, That the damage to or loss, destruction, 
capture, or abandonment of property shall not have been caused in whole or in 
part by any negligence or wrongful act on the part of the claimant, his agent. or 
employee, and shali not have occurred at quarters occupied by the claimant within 
continental United States (excluding Alaska) which are not assigned to him 
or otherwise provided in kind by the Government. No claim shall be settled 
under this section and sections 222d and 223b of this title unless presented in 
writing within one year after the accident or incident out of which such claim 
arises shall have occurred: Provided, That if such accident or incident occurs in 
time of war, or if war intervenes within two years after its occurrence, any 
claim may, on good cause shown, be presented within one year after peace is 
established. Any such settlement made by the Secretary of the Army, or his 
designee, under the authority of this séction and sections 222d and 223b of 
this title and such regulations as he may prescribe hereunder, shall be final 
and conclusive for all purposes, notwithstanding any other provision of law to 
the contrary (May 29, 1945, ch. 135, 1, 59 Stat. 225, amended July 26, 1947, ch. 
343, title II, 205 (a), 61 Stat. 501). 

Section 222e. Settlement of claims of military personnel or civilian employees 

of Navy Department or Navy. 

The Secretary of the Navy and his designees are further authorized to exer- 
cise with respect to claims of military personnel or civilian employees of the 
Navy Department or of the Navy for damages to or loss, destruction, capture, 
or abandonment of personal property occurring incident to their service, the 
respective powers conferred upon the Secretary of the Army and his designees 
by sections 222¢ and 222d of this title (December 28, 1945, ch. 597, 2, 59 Stat. 
662, amended July 26, 1947, ch. 343, title IT, 205 (a), 61 Stat. 501). 

Mr. Picxerr. Do I understand that basic law requires the personnel 
entitled to file claims under this law, must file it within 12 months 
from the time the cause for claim arose? That is basic law? 

Mr. Burrus. Yes, sir: that is basic law. 

Mr. Picxerr. This statute that was enacted extended that time for 
the filing of the claim to a period of 2 years from the time the cause 
of action arose, is that correct ? 

Mr. Burrus. One year after peace is established, when the claim 
arose during a time of war. The basic statute applies to peacetime, 
and that gives them the year that you mentioned. 

Mr. Pickxerr. Then if this act is not extended and we will assume 
the Japanese peace treaty is concluded and the war successfully ter- 
minated as of May 1, 1952, all claims that are in existence must be filed 
by May 1, 1953, is that correct ? 

Mr. Burrus. One year after; yes, sir; that is correct. I had better 
let the witness answer that. He is the expert in the field. 

Mr. Prcxerr. Colonel, would you proceed ? 

Lieutenant Colonel Luncerorp. Your understanding is quite correct 
in that connection, Mr. Chairman. In view of the fact that we still 
have members of the Armed Forces in the hands of the North Ko- 
reans who may very well have claims under this act, which at the 
present time they cannot submit and which for any presently foresee- 
able period they will not be able to submit, and which in all proba- 
bility will extend beyond the 1-year period that you pointed out, we 
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believe that this one should be extended for the duration of those emer- 
gency conditions which prevent the filing of the claims. 

In the course of that Korean action the present claims administra- 
tion is up to date. We do not know of any claims submitted so far 
which, but for the wartime provisions of this statute, could not have 
been acted upon. In other words, they have been able to meet the 
l-year saeatiind: But we have not had a return of any large numbers 
of prisoners or any large numbers of escapees, pe ‘sonnel who have 
been in the hands of the enemy over there. 

This is one of the items which, as you requested, in the event any 
other legislation was pending on, that we point that out. The pend- 
ing legis: ation is H. R. 404. By the terms of that legislation the 
statute of limitations period would be changed from 1 year to 2 years. 
I am not familiar in intimate detail with all of the provisions of that 
legislation. 

Certain other administrative things are included along the same 
basic lines as this claims authority. So that insofar as the statute of 
limitations provisions of that bill are concerned, it has recognized 
the need for this type of legislation, and it would provide that on a 
permanent basis by changing the 1-vear period to a 2-year period. 

Mr. Prcxerr. Colonel, the bill H. R. 404 to which you alluded a 
moment ago, was passed in the House in 1951, as I understand it, and 
is now resting before the Senate Judiciary Committee, is that correct / 
Is that your understanding ? 

Lieutenant Colonel Luncerorp. That is my understanding, yes, sir. 

Mr. Picxerr. Do you have any information at this time regarding 
the possibility of the Senate committee considering that at any time 
in the immediate future ? 

Lieutenant Colonel Luncerrorp. I have no such information. 

Mr. Picxerr. Of course again this appears to be one of those, Mr. 
Burrus, which you might keep check on in the event the committee in 
its discretion should agree to recommend the extension of this statute 
which you propose here, but in the meantime if the Senate takes posi- 
tive action and indicates that the enactment will be imminent, then we 
might give consideration as to whether to extend it under this act or 
not. Can either one of you tell me whether H. R. 404 has a section to 
repeal this emergency statute in the event it does become effective ? 

Mr. Burrus. Do you have the bill there ? 

Lieutenant Colonel Luncrrorp. I have the present form of the re- 
port, sir. 

Mr. Burrus. It does provide for the repeal of one of the acts: 

Section 2 of the Act of December 28, 1945, is hereby repealed. 

But that is only part of the—it is only one of the items in the bill. 
It seems to be incomplete in that respect. 

Mr. Picxerr. Then you think that the bill we are talking about, 
H. R. 404, might be enlarged in its scope to take care of the entire situ- 
ation here? 

Mr. Burrus. I am not sure whether the bill is too narrow or whether | 
the repealer section is too narrow. I just have not examined it. 

Mr. Pickxrrr. What types of claims are processed under this law, 
Colonel ? 

Lieutenant Colonel Luncerorp. The types of claims processed under 
this law are claims for loss of personal property; for example, there 
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were about 500 cases in which entire household goods and furnishings 
of Seauhens of the Army were lost when the Red Koreans made a rapid 
incursion and took in large chunks of territory during the course of the 
hostilities over there. It covers damage to or the loss, destruction, cap- 
ture or abandonment of personal property occurring incident to the 
service of members of the Armed Forces. 

Mr. Pickerr. That would, I presume, include watches, family pic- 
tures, and things of that kind, would it ? 

Lieutenant Colonel Luncrrorp. It would if they met the further 
statutory test that the “property is reasonable, useful, necessary, or 
proper under the attendant circumstances.” For example, an enlisted 
man in the Armed Forces in Korea has little use for a set of silverware, 
glasses, or that type merchandise. However, a member of a military 
mission representing this Government who is required to entertain may 
well have use for that type property. So that it would be reasonable 
under the attendant circumstances 

Mr. Pickerr. Generally speaking, a member of that military mis- 
sion using a set of silverware for entertainment, wouldn't that be 
provided for him by the Government ? 

Lieutenant Colonel Luncrrorp. It is not my understanding that it 
is in all cases, sir. I wanted to illustrate that it is only that property 
which is reasonable, determined to be reasonable under all the cireum- 
stances, which would be covered by this act. 

Mr. Pickerr. The only effect of this is to extend the statute of limi- 
tations from 1 year to 2 years in all events, and enlarging not at all 
upon the basic law; is that right / 

Lieutenant Colonel LuNcrerorp. That is right, sir, and causes the 
running of the statute insofar as the war claims are concerned, to begin 
at a later period. 

Mr. Pickerr. Thank you, Colonel. 

Mr. Burrus. The next is a similar item involving claims. It in- 
volves extension of the time limit for filing of claims which arise 
incident to the noncombat activities of the Armed Forces in time of 
war. 

These claims are claims caused by civilian personnel or employees 
of the Army while acting within the scope of their employment or 
otherwise incident to their noncombat activities. These claims must, 
under the basic statute, be presented within 1 year after they arise. 
However, if the incident giving rise to the claim occurs in time of war 
or if war intervenes within 1 year after their occurrence, the claim 
may be presented within 1 year after peace is established. The same 
time limit as in the other one. 

There is one difference in the extension we are asking with respect 
to this statute, and that is that the period for presenting claims should 
be extended only with respect to claims which arise on or after the 
beginning of hostilities in Korea. 

The other claims were extended for a year after peace with respect 
to those that arose any time during the period of war. But these are 
only extended with respect to those that arise after June 1950. 
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1 (e) Item 489a 


EXTENSION OF TIME LIMIT FOR FILING OF CLAIMS ARISING INCIDENT TO THE Non- 
COMBAT ACTIVITIES OF THE ARMED Forces IN Tiure or War (31 U. 8. C. 223b, 
223d) 


Section 223b. Settlement of claims incident to activities of Army or Department 
of the Army. 

The Secretary of the Army, and, subject to appeal to the Secretary of the 
Army, such other oflicer or officers as he may designate for such purposes and 
under such regulations as he may prescribe, are authorized to consider, ascer- 
tain, adjust, determine, settle, and pay in an amount not in excess of $1,000, 
where accepted by the claimant in full satisfaction and final settlement, any 
claim against the United States arising on or after May 27, 1941, when such 
claim is substantiated in such manner as the Secretary of the Army may by 
regulation prescribe, for damage to or loss or destruction of property, real or 
personal, or for personal injury or death, caused by military personnel or 
civilian employees of the Department of the Army or of the Army while acting 
within the scope of their employment, or otherwise incident to noncombat 
activities of the Department of the Army or of the Army, including claims for 
damage to or loss or destruction, by criminal acts, of registered or insured mail 
while in the possession of the military authorities, claims for damage to or loss 
or destruction of personal property bailed to the Government and claims for 
damages to real property incident to the use and occupancy thereof, whether 
under a lease, express or implied, or otherwise: Provided, That the damage to or 
loss or destruction of property, or the personal injury or death, shall not have 
been caused in whole or in part by any negligence or wrongful act on the part 
of the claimant, his agent, or employee. No claim shall be settled under this 
section unless presented in writing within one year after the accident or incident 
out of which such claim arises shall have occurred: Provided, That if such acci- 
dent or incident occurs in time of war, or if war intervenes within one year after 
its occurrence, any claim may on good cause shown be presented within one 
year after peace is established. The amount allowed on account of personal 
injury or death shall be limited to reasonable medical, hospital, and burial ex- 
penses actually incurred, except that no payment shall be made to any claimant 
in reimbursement for medical or hospital services furnished at the expense of 
the United States nor, in the case of burial, of such portion of the expense 
thereof as may be otherwise paid by the United States. Any such settlement 
made by the Secretary of the Army, or his designee, under the authority of this 
section and such regulations as he may prescribe hereunder, shall be final and 
conclusive for all purposes, notwithstanding any other provision of law to the 
contrary. The provisions of this section shall not be applicable to claims arising 
in foreign countries or possessions thereof which are cognizable under the pro- 
visions of section 224d of this title or to claims for personal injury or death of 
military personnel or civilian employees of the Department of the Army or of 
the Army if such injury or death occurs incident to their service. The Secretary 
of the Army may report such claims as exceed $1,000 to Congress for its con- 
July 3, 1943, ¢. 189, 1, 57 Stat. 372, amended May 29, 1945, ec. 135, 1, 


sideration. 
514, 1, 60 Stat. 332: July 26, 1947, c. 343, Title II, 


59 Stat. 225; June 28, 1946, ¢. 

205 (a), 61 Stat. 501. 

Section 223d. Settlement of claims incident to activities of Navy or Navy 
Department. 

The Secretary of the Navy and his designees are authorized to exercise with 
respect to any claim against the United States for damages to or loss or destrue- 
tion of property, real or personal, or for personal injury or death, caused by 
military personnel or civilian employees of the Navy Department, or of the 
Navy while acting within the scope of their employment, or otherwise incident 
to noncombat activities of the Navy Department or of the Navy, the respective 
powers conferred upon the Secretary of the Army and his designees by sections 
P23b and 223c¢ of this title. Dee. 28, 1945, ¢. 597, 1, 59 Stat. 662, amended July 
26, 1947, e. 348, Title I1, 205 (a), 61 Stat. 501, 

Mr. Picxerr. The claims that may be adjudicated under the terms 
of this act might arise in Europe, Africa, India, Turkey, Greece, any 
other place where we may have military personnel, is that correct? 
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Lieutenant Colonel Luncerorp. Under the terms of the July 3, 1943, 
act, sir, there are no geographical limitations. However, if the par- 
ticular person claiming is an inhabitant of a foreign country he comes 
under the Foreign Claims Act. That is the result, statutorily, from a 
statement that the authority granted by the Foreign Claims Act is sup- 
plementary to the other claims authority which has been granted by 
law. 

The usual type of claim under this statute is a situation wherein, for 
example, a farmer gives us permission to maneuver on his land or 
conduct other activities of a noncombat nature. An accident, for 
example a truck accident, arises so that he suffers an injury. 

Mr. Pickerr. Do you mean a personal injury or he may suffer some 
injury to property, either a cow or barn or something else ? 

Lieutenant Colonel Luncrrorp. That is right, sir. It covers claims 
which arise as a result of the damage to or loss or destruction of prop- 
erty, real or personal, or for personal injury or death, caused by mili- 
tary personnel or civilian employees of the Departments of the Army, 
the Navy, and the Air Force while acting within the scope of their 
employment. 

Mr. Pickerr. What is going to happen if we just do not continue 
this authority ¢ 

Lieutenant Colonel Luncerorp, If this authority is not continued, 
of course that would result in the tolling of the statute of limitations 
in accordance with basic law. 

Mr. Picxerr. Which is 1 year. That result would be brought about 
at a time when factually we are on a build-up basis, increasing num- 
bers of people in the services and our training activities. 

Is the l-vear statute involved in this phase of our bill being con- 
sidered for extension to a 2-year period along with the last one we 
dliscussed ? 

Lieutenant Colonel Luncerorp, At the present time we know of no 
legislation such as H. R. 404 which would change this statute of limita- 
tions period to the 2-year period. 

Mr. Pickerr. Why should that not just as well be done on a per- 
manent basis as that which is contemplated in H. R. 404% And if 
not, then why should we extend it here on a temporary basis? 

Mr. Burrvs. As I understand it, there are largely two types of 
claims that necessitate this extension. One of them is injuries or 
damage that occur to property in maneuvers on training grounds 
which may be closed to the owner, and the time within which he has 
to present his claim may expire before he discovers the damage to 
that property that is on his ground that he may have leased to the 
Government. 

Another type of claim is the loss that results from parcels sent 
through the post. The person receiving it who may suffer the loss 
may not know about it until the statute of limitations is past. May 
not know it was sent to him until then. For that reason it was felt 
that they should have time to present these claims that is longer than 
1 year after peace. But we did not feel that that should be extended 
with respect to claims that arise during the last war, because those 
training grounds, maneuver areas, have been vacated and they have 
a year following the establishment of peace to take care of those. It 
is only the areas that are being used now as a result of the Korean 
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emergency that would be precluded. That is why we made this dis- 
tinction between this item and the previous item. 

Mr. Pickxerr. I have no further questions on that item, gentlemen. 

Mr. Burrus. We certainly appreciate this afternoon’s session and 
your holding it, and the speed with which we have moved along. 

Mr. Picxerr. According to this list we have not yet discussed 1 
(b) (3). 

Mr. Burrus. That is right. 

Mr. Pickxerr. Nor 1 (c). 

Mr. Burrus. That is right. 

Mr. Picxerr. Those are the only two items on the first page of this 
agenda that we have not discussed; is that right 

Mr. Burrus. That is correct. 

Mr. Picxerr. We will recess until 10 o’clock tomorrow morning. 

(Whereupon, at 4: 03 p. m., the hearing was adjourned to reconvene 
at 10 a.m., March 7, 1952.) 
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FRIDAY, MARCH 7, 1952 


House or Representatives, 
COMMITTEE ON THE JUDICIARY, 
SuBcoMMITTEE No. 4, 
Washington, D.C. 

The subcommittee met at 10: 15 a. m., in room 346, Old House Office 
Building, the Honorable E. L. Forrester presiding. 

Subcommittee members present: Representatives Forrester, Pickett, 
Boggs, and Hillings. 

Present also: Miss Velma Smedley, assistant chief clerk. 

Mr. Forresrer. There being a quorum present, the committee will 
come to order. We will take up from where we left off on yesterday. 
Mr. Burrus, what is the particular item / 

Mr. Burrus. Colonel Fleps is here today to testify on item 1 (b) (3), 
and that is on page 24 of House Document 368. You will find it at 
the bottom of that page. It has to do with the employment of Navy 
and Marine Corps Aviation Reserve officers in time of peace. That 
involves another restriction or limitation that comes into force when 
peace is established. 

The limitation is that officers of the Naval Reserve and the Marine 
Corps Reserve who are commissioned under this Naval Aviation Cadet 
Act may be employed on active duty only during a certain period 
following the date of their commission, except for strictly training 
purposes. If this restriction were to come into force upon the estab- 
lishment of peace, our armed services would be deprived of the man- 
power needed in the aviation field. Colonel Fleps will explain it in 
detail and answer your questions. 


Item 1 (b) (3) 


Section 850i. Same; peacetime active duiy; limitation on time. 

In time of peace officers commissioned pursuant to this subchapter or to the 
Naval Aviation Reserve Act of 1939 (53 Stat. 819) may be employed on active 
duty only during the seven-year period next following the date of such com- 
missioning, except that such officers may be ordered to active duty thereafter for 
the purpose of instructing and training members of the Naval Reserve and Marine 
Corps Reserve, Aug. 4, 1942, ¢. 547, section 10, 56 Stat. 738. 


STATEMENT OF LT. COL. C. J. FLEPS, UNITED STATES 
MARINE CORPS 


Lieutenant Colonel Fiers. Mr. Chairman, my name is Carl J. Fleps. 
Tam a lieutenant colonel in the United States Marine Corps, stationed 
in the Division of Aviation of Headquarters, Marine Corps. 
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Upon the termination of the state of war with Japan, certain statu- 
tory provisions which have been dormant during the state of war, 
shall again become operative unless remedial legislative action is taken. 
Among these provisions is one contained in the Naval Aviation Cadet 
Act of 1942 (56 Stat. 738; 34 U.S.C. 850i) which provides as follows: 

In time of peace, officers commissioned pursuant to this Act or to the Naval 
Aviation Reserve Act of 1939 (53 Stat. S19) nay be employed on active duty 
only during the seven-year period next following the date of such commission- 
ing, except that such officers may be ordered to active duty thereafter for the 
purpose of instructing and training members of the Naval Reserve and Marine 
Corps Reserve. 

During the life of section 21 of the Universal Military Training 
and Service Act—which expires on July 1, 1955—the President has 
authority to order any reservist to active duty for a maximum period 
of 24 months. In time of peace the Secretary of the Navy. under 
authority contained in the act of October 8, 1940, may order Reserve 
officers of the Navy and Marine Corps Reserve to active duty with 
their consent. 

However, the prohibition contained in the quoted section of the 
Naval Aviation Cadet Act of 1942 precludes the active duty employ- 
ment beyond the 24+ months now provided for in the Universal Mili- 
tary Training and Service Act of Reserve naval aviators who have 
been commissioned more than 7 years who volunteer for longer periods 
of service. 

The limiting provision of the Cadet Act has a great effect upon the 
Navy and Marine Corps because virtually all Navy and Marine Corps 
Reserve aviators were commissioned prior to the beginning of the 
calendar year 1946. There was no input of naval aviators into the 
Marine Corps Reserve during the vears 1946 to 1950, and only 547 
from this source into the Navy Reserve. 

Since the outbreak of the Korean conflict the Marine Corps has 
mobilized all the aviators in its Organized Reserve squadrons and 
a number of selected Volunteer Reserve aviators. The phase-out of 
those first mobilized was begun in January of this vear. In the mean- 
time, the Marine Corps has encouraged individual aviators to remain 
on active duty voluntarily beyond their normal release dates for pe- 
riods up to 36 months, with vearly extensions for a maximum tour 
of 5 years, contingent on budget limitations and satisfactory per- 
formance of duty. 

What has just been said with respect to the Marine Corps is also 
generally applicable to the Na vy. 

More than 3,100 naval aviators, including 500 naval aviators in the 
Marine Corps Reserve have already submitted requests to be retained 
on extended active duty, and more requests are anticipated as addi- 
tional Reserve aviators approach the expiration of their obligated 
active duty tours, 

It is conservatively estimated that about 3,600 aviators—750 in the 
Marine Corps Reserve—will volunteer altogether. The termination 
of World War If will result in a loss to the Marine Corps and the 
Navy of these volunteer aviators through the limiting provision of the 
Cadet Act. 

In order to carry out its assigned missions, the naval service is re- 
quired to obtain naval aviators from all available sources. Retention 
on active duty of Reserve aviators who volunteer their services is an 
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important source, enhanced by the fact that these aviators are well 
trained and experienced and are highly motivated to perform active 
service. Ifthe Marine Corps and the Nav y are forced to release these 
aviators by the 7-year rule, they will not be able to replace them from 
any other source in the age and rank groups required. Output from 
the flight training program will not be sufficient until about June 1956. 

The: members of your committee are fully aware of the personal sac- 
rifices made by most individual reservists in responding to the call to 
active duty. The Nav y Department therefore feels it is safe to assume 
that all me mbers of this committee j join in lauding those reservists who 
spiritedly volunteer to remain on active duty in excess of their obli- 
gated periods of service, despite the personal hardships and physical 
dangers involved. 

Moreover, the Navy Department feels that it is morally bound to 
keep faith with these individuals who have already committed them- 
selves to remain on active duty voluntarily and trges that the Congress 
support it in this respect. 

To retain the valuable services of these individuals and to permit 
the Marine Corps and the Navy to carry out their moral obligations, 
it is necessary that section 10 of the Naval Aviation Cadet Act of 1942 
be continued inoperative until 6 months after termination of the na- 
tional emergency proclaimed by the President on December 16, 1950, 
as provided in section 1 (b) (3) of the Emergency Powers Continua- 
tion Act. 

Concurrently, it may be stated that the Navy and the Marine Corps 
are studying section 10 of the Naval Aviation Cadet Act of 1942 to 
determine whether a recommendation should be made to the C ongress 
to change it by permanent legislation but at this time a decision in this 
respect has not been reached, 

Mr. Forrester. Does that complete your statement ? 

Lieutenant Colonel Fiers. Yes, sir. 

Mr. Forresrer. Do you have something you desire to add to that 
statement / 

Lieutenant Colonel Fiers. No, sir. 

Mr. Forrester. Any questions, Mr. Boggs ? 

Mr. Bocas. No. 

Mr. Forrester. Mr. Hillings? 

Mr. Hitiines. None. 

Mr. Forrester. Mr. Pickett 

Mr. Pickxerr. Colonel, obviously the members of this committee 
are not familiar with the basic legislation dealing with the Military 
Establishment, for the reason that it all goes through the Armed 
Services Committee. Perhaps some of these other gentleme n may be 
excluded from that statement I have just made, but it certainly applies 
to me. 

In looking over this list of statutes that you want continued in effect, 
and the list. you want continued to be suspended, I find that on page 

25 of our explanation there is the item 1 (c) which deals with the con- 
tinuation of appointments of warrant officers and Resere component 
officers in the Army and Air Force. 

Are those principles involved in the one you have made your pres- 
entation on and the 1 (c) item similar ? 

Lieutenant Colonel Fiers. Mr. Pickett, I am not qualified to answer 
that question. I would like to pass it to Mr. Burrus, if I may. 
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Mr. Burrus. They are similar in that they both involve suspensions 
of peacetime restrictions; but they are not similar with respect to the 
officers they cover, as I understand. 

Mr. Pickxerr. Of course they would not be, since one deals with 
the Navy and Marine Corps aviators and the other one deals with 
warrant officers and Reserve component officers of the Army and Air 
Force. But the principle involved is the same, although the legisla- 
tion applies to different branches of the service. 

Mr. Burrus. 1 (c) is continuing in effect appointments, and the 
one that Colonel Fleps just testified on would be to enable them to con- 
tinue on with their voluntary assignments of duty. I think they are 
different things. 

One would force the Army to let go certain commissioned officers 
or to take care of their appointment in another manner, whereas—well, 
they are similar in that the Army would lose the commissioned of- 
ficers in both respects, for different reasons. Let us put it that way. 

Mr. Pickxerr. In either event the failure to include these two pro- 
hibitions and therefore return to a peacetime status would result in 
the branches of the service involved losing certain personnel that are 
now on active duty. Is that right? 

Mr. Burrvs. That is correct. 

Mr. Picxerr. To that extent they are similar. 

Mr. Burrus. That is correct. 

Mr. Picxerr. Although the arrival at that point is by different pro- 
cedures. Is that correct ? 

Mr. Burrus. Yes. Excuse me 1 minute: that is not completely 
correct because the appointments under 1 (c), as I understand it— 
and I think Colonel Mitchell will explain—could be made under 
another authority, but it would impose a very heavy administrative 
burden upon the Army to have to do it in that manner rather than by 
a general Executive order. 

T am really not qualified to go into the technical aspects of it, but 
T wanted to be sure I did not mislead you. 

Mr. Picxerr. Then do T understand whereas in 1 (c), by admin- 
istrative action they could continue those persons on active duty 
and in Reserve status, under 1 (b) (8), which the colonel presents, 
there is no such administrative alternative? Is that right? 

Lieutenant Colonel Fiers. Yes, sir. 

Mr. Burrus. That is correct. 

Mr. Picxerr. Then you do need the extension of this statute or 
continuation of suspension of the peacetime law to keep those per- 
sonnel in service. 

Lieutenant Colonel Fiers. Beyond the 24 months that they may be 
kept on by the President. 

Mr. Bocas. But to keep them in service on a voluntary basis only ; 
that is the main point of it—only in the event they execute a voluntary 
contract. 

Lieutenant Colonel Fiers. Yes, sir. 

Mr. Picxerr. Then in 1 (b) (3) here, Colonel, IT understand that 
in no event would you be able to keep a man on duty except he be a 
volunteer. Is that right? 

Lieutenant Colonel Fiers. That is right. sir. 

Mr. Pickxerr. There would be no involuntary continuation on duty. 

Lieutenant Colonel Fiers. No, sir. 
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Mr. Picxerr. There would be no authority to call back to active 
duty a man who did not voluntarily want to come back. 

Lieutenant Colonel Fiers. No, sir. 

Mr. Picxerr. Then there is that principal distinction to be made, 
if I understand it. 

Mr. Burrus. That is correct. 

Mr. Picxerr. As long as we are dealing with strict volunteers, 
can you see any objection to this procedure here? Have any ob- 
jections been raised to your knowledge ? 

Lieutenant Colonel FLers. No, sir. 

Mr. Forresrer. What is your next item that you have witnesses 
for ¢ 

Mr. Burrus. The next item is the one that Mr. Pickett just raised. 
That is on page 25 at the bottom of the page, section 1 (c) in the bill, 
and Colonel Mitchell is here to testify on that. 

That has to do with the continuation of appointments of warrant 
officers and of Reserve component officers of the Army and Air Force. 
Existing statutory provisions do authorize the President in time of 
war or national emergency to make the appointments, but under those 
provisions the appointees cannot hold their position beyond 6 months 
after the termination of the war or the emergency which constituted 
the basis of the appointment. 

This section 1 (c) would remove this limitation by authorizing the 
President to continue these appointments in effect until 6 months after 
the end of the 1950 emergency, as contrasted with the emergency in 
which they were appointed, which in many cases is the 1959 or 1941 
emergency, which will be terminated when peace is declared. 

Mr. Forrester. Gentlemen, it appears now at this morning session 
that we will adjourn over at 11:30 and we will meet back here at 2 
o'clock, it appearing that there is a strong possibility that we will be 
able to have a quorum. It looks so optimistic until I think I might 
be authorized to ask you gentlemen to return at 2 o’clock with your 
witnesses. 

What is the next item that you are ready to proceed with witnesses 
on? 

Mr. Burrus. That is 1 (c) at the bottom of page 25; Colonel Mit- 
chell is ready to testify. 

Item 1 (c) Title 10 


Section 358. Period of service; right to discharge on termination of war. 

Appointment in every case in the Officers’ Reserve Corps shall be for a period 
of five years, but an appointment in force at the outbreak of war shall continue 
in force until six months after its termination: Provided, That an officer of the 
Officers’ Reserve Corps shall be entitled to be relieved from active Federal service 
within six months after its termination if be makes application therefor. Any 
officer of the Officers’ Reserve Corps may be discharged at any time in the dis- 
cretion of the President. Nothing in this chapter shall operate to deprive an 
officer of the reserve appointment he held on June 15, 1983: Provided, That this 
shall not apply to the discretionary-discharge power of the President previously 
mentioned. As amended June 15, 1933, ¢. 87, section 3, 48 Stat. 154. 


Title 10 
Section 506d. Army officers—appointment to temporary grades. 


APPOINTMENT OF QUALIFIED PERSONS AS TEMPORARY OFFICERS 


(e) In time of emergency declared by the President, or by the Congress, and 
in time of war, the President is authorized to appoint qualified persons (includ- 
ing persons who hold no Regular Army or Reserve status) as temporary officers 
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in the Army of the United States in any of the several commissioned officer 
grades, and persons so appointed may be ordered into the active military service 
of the United States to serve therein for such periods of time as the President 
may prescribe. The appointment of a temporary officer, if not sooner vacated, 
shall continue during the emergency or war in which the appointment was made 
and for six months thereafter. 
* * + a ad ~ oe 
Title 10 


Section 513. Temporary rank in time of war. 

In time of war or national emergency determined by the President any officer 
of the Regular Army may be appointed to higher temporary grade without 
vacating his permanent appointment. In time of war any officer of the Regular 
Army appointed to higher temporary grade, and all other persons appointed, 
as officers, shall be appointed and commissioned in the Army of the United 
States. Such appointments in grades below that of brigadier general shall be 
made by the President alone, and general officers by and with the advice and 
consent of the Senate: Provided, That an appointment, other than that of a 
member of the Regular Army made in time of war, shall continue until six 
months after its termination, and an oflicer appointed in time of war shall be 
entitled to be relieved from active Federal service within six months after its 
termination if he makes application therefor. As amended June 15, 1983, ¢. 87, 
section 20, 48 Stat. 161; Sep. 9, 1940, 9 a. m., e. s. t., ¢. 717, Title IT, section 101, 
D4 Stat. ST5. 

* * cs * » 7 * 
Title 10 


Section 591a. Temporary appointments; number authorized, rights and status. 

In time of war or during the period of any national emergency declared by 
Congress or proclaimed by the President, the Secretary of the Army is author- 
ized, under such regulations as he shall prescribe, to make temporary appoint- 
ments in the grades of chief warrant officer and warrant officer (junior grade). 
Such temporary appointments shall be in the Army of the United States, shall 
not exceed a number equal to one-half of 1 per centum of the enlisted strength 
of the Army of the United States in active military service, and shall remain 
in effect at the pleasure of the Secretary of the Army, but in no case shall they 
continue beyond six months after the termination of the war or period of 
national emergency. Persons appointed in the Army of the United States as 
temporary chief warrant officers or as temporary warrant officers (junior 
vrade), while in active Federal service, shall, while so serving, be entitled to 
the rank, pay, and allowances of the grades to which they are temporarily 
appointed, and shall be entitled to count such service as warrant or enlisted 
service for all purposes: Provided, That the Secretary of the Army is authorized 
to designate by name a number of permanent or temporary chief warrant offi- 
cers (not exceeding 1 per centum of the maximum authorized number of perma- 
nent and temporary warrant officers) to receive the base pay and allowances 
provided by existing law for officers in the fourth pay period, and to designate 
by name an additional number of permanent or temporary chief warrant offi- 
eers (not exceeding 2 per centum of the maximum authorized number of 
temporary and permanent warrant officers) to receive the base pay and allow- 
ances provided by existing law for officers in the third pay period, but no chief 
warrant officer so designated shall receive such base pay and allowances ex- 
cept during the period prescribed by the Secretary of the Army. Such tempo- 
rary appointees shall be entitled to the benefits of all existing laws and regula- 
tions governing retirement, pensions, and disability as are applicable to mem- 
bers of the Army of the United States when called or ordered into the active 
military service by the Federal Government under existing statutory authori- 
zations. All persons temporarily appointed as chief warrant officers or as 
warrant officers (junior grade) in the Army of the United States under the 
authority of this section, shall, as long as they continue to hold such appoint- 
ments, be available for assignment to active duty with any unit of the Army 
of the United States. Persons temporarily appointed as chief warrant officers 
or as Warrant officers (junior grade), in the Army of the United States under 
the authority of this section who, at the time of their respective temporary 
appointments have a military status in the Army of the United States or any 
component thereof may accept such temporary appointments without prejudice 
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to the military status which they so held and upon termination of such tempo- 

rary appointments such persons may revert to the grades which they held at 

the time of their temporary appointments. Aug. 21, 1941, c¢. 384, section 3, 55 

Stat. 652, amended July 26, 1947, c. 343, Title II, section 205 (a), 61 Stat. 501. 
* * * * * * * 


Title 32 


Section 19. Period of service by officer in National Guard of United States com- 
missioned as Reserve officer. 

Officers in the National Guard of the United States shall be appointed for the 
period during which they are federally recognized in the same grade and branch 
in the National Guard: Provided, That an appointment in force at the outbreak 
of war shall continue in force until 6 months after its termination: And provided 
further, That such officer shall be entitled to be relieved from active Federa! 
service within 6 months after its termination if he makes application therefor. 
(June 3, 1916, ¢. 134, sec. 38, 39 Stat. 190, as amended June 15, 1933, ¢. 87, sec 
4,48 Stat. 155.) 


FURTHER STATEMENT OF COL. CLAIR B. MITCHELL, DEPARTMENT 
OF THE ARMY 


Colonel Mrrcurte. If 1 (c) is enacted into law in its present form, it 
will authorize the President, notwithstanding other provisions of law, 
to continue in effect for the duration of the emergency declared by him 
on the 16th of December 1950, plus 6 months, the appointments of 
officers or warrant officers of the Army and Air Force made under the 
provisions of sections 37, 38, 127-A of the National Defense Act, of 
section 515 (e) of the Officer Personnel Act of 1947: and of section 3, 
which applies to warrant officers, of the act of August 21, 1941. 

Otherwise these appointments would terminate no later than 6 
months after the legal termination of the war with Japan. If these 
commissions are not continued in force, not only the active duty Army 
but the Officer Reserve Corps, would stand to lose large numbers of 
officers because there is no way to compel these officers to retain their 
commissions. 

These commissions would have to be renewed voluntarily. How 
many officers would be lost would be open to conjecture. But the 
Army would stand to lose a very substantial number. It would pose 
u most serious officer replacement problem at a critical time, both for 
the Army and for the Air Force. 

For that reason the Department of the Army in behalf of the De 
partment of Defense favors the enactment of this section of the pro 
posed legislation. 

Mr. Forrester. Does that complete * your statement ? 

Colonel Mrrenei.. Yes, sir. 

Mr. Forrester. Is there anything vou desire to add to that state- 
ment ? 

Colonel Mrrcnety. No, sir. 

Mr. Forrester. Any questions, Mr. Boggs? 

Mr. Boces. Just to get this completely in my mind, I would like, if 
you will pardon me, to refer to my own personal situation so T can 
more thoroughly understand it. 

When I was separated from the service in January of 1946, I re- 
ceived a Reserve commission; and that Reserve commission will expire 
automatically at the end of 5 years if we are at peace ; or 6 months after 
the declaration of peace. I would have to apply voluntarily for 
renewal of that Reserve commission, which T might not do and which 
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a lot of other Reserve officers might not do, unless this authority was 
extended; and by Executive order I could be continued on Reserve 
status for how long a period / 

Colonel Mrrenety. For the duration of the war, plus 6 months. 

Mr. Booés. Otherwise, 6 months, for example, after May 1—assum- 
ing that the peace proclamation with Japan is declared on May 1. Six 
months after that my Reserve commission will lapse, and I would 
have to apply and a new Reserve commission would have to be issued. 
I would probably have to go before a new board, having a new 

yhysical examination and so forth and so on to be retained on a 
aeons officer status in the Army. Is that correct ? 

Colonel Mrrceneny. Yes, sir, that is substantially correct. That is 
the essentials there. The details of how to execute your new Reserve 
commission, of course, is a matter of administrative handling. 

Mr. Boces. In general this is just blanket authority to keep the 
reserves on a status quo basis during this emergency period. 

Colonel Mircnei.. Yes, sir, because just as you have said, a Reserve 
commission expires 5 years after it is issued unless it is renewed; and 
of course if an officer does not voluntarily renew, then he is no longer 
a Reserve officer. We have very substantial numbers of officers in that 
category on active duty, and many more off active duty. 

However, Reserve commissions in effect at the beginning of a war 
continue in effect during the war, plus 6 months. As you said, if the 
war should end officially at May 1, then 6 months later there is no 
Reserve commission. 

Mr. Boees. Should this authority continue under the present emer- 
gency, it would relieve a great administrative problem, too, for the 
thousands of Reserve officers. 

Colonel Mrronen.. That is true, yes, sir. The administrative bur- 
den would be considerable. 

Mr. Pickerr. Colonel, I can conceive that we are dealing here with 
the extension of the Reserve status of not only people who are not 
now on active duty, but a good many who are on active duty involun- 
tarily. Is that correct ? 

Colonel Mrrcneti. Who are on active duty voluntarily ? 

Mr. Pickerr. Involuntarily. 

Colonel Mitcuen. Yes, sir. 

Mr. Pickerr. I think I know we had a good many Reserve officers 
whose tenure in the Reserves was limited to 5 years and who became 
Reserve officers previous to the deglaration of the emergency in 1939. I 
do not know whether that declaration at that time cha inged the status 
of those reservists or not, but certainly when we dec Jared war their 
status was changed to the extent that they could not be relieved of their 
Reserve obligation at the expiration of 5 years, but could only be re- 
lieved of it upon the happening of two events: One, the expiration of 
5 years, plus the termination of the war; and 6 months thereafter. 
Is that not the effect of it ? 

Colonel Mircuetyi, Yes, sir. Any Reserve officer who has served his 
5 years and assuming that he started out as a Reserve officer during 
the war, then if he has completed the 5 years, 6 months after the 
termination of the war his Reserve commission lapses. 

Mr. Pickxerr. Then we have had already the extension of the Re- 
serve tenure of some men who might not voluntarily have wanted to 
extend it. Is that not correct ? 
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Colonel Mircuetn. Since we have not queried the officers, Mr. Con- 
gressman, we do not know. However, that assumption is rather a 
fair assumption to make, yes, sir. 

Mr. Pickerr. I would presume that in at least some instances it 
would comport with the facts. The effect of the extension of this 
statute here, then, would continue to suspend the peacetime regulation 
and would be a second extension of their Reserve obligation, would it 
not / 

Colonel MircHetn. Well, it depends on how you want to look at it, 
sir. You might look at it that the 5-year period was suspended by 
operation of the war, and we just want to continue that suspension. 

Mr. Picxerr. Anyhow, when the state of war began, it just auto- 
matically under the law extended their 5-year obligation to a period 
of the duration of the war, plus 6 months. 

Colonel Mrrenent. Yes, sir, if their 5-year period ran out. 

Mr. Pickerr. Not many Reserve officers, I would assume, objected 
to that because a state of war did exist. Now, a good many of those 
Reserve officers have had their obligations in existence for as long as 
10 years, I would assume, or approximately that time. 

Colonel Mrrcnei.. Some, yes, sir. The war was declared in 1941, 
Pearl Harbor Day. In 1946-47 thousands of Reserve commissions were 
issued. 

Mr. Pickerr. I could conceive that a good many of these Reserve 
officers who continued in that status after release from active duty, 
following the termination of actual hostilities of World War IT, 
anticipated their obligation would extend for 5 years only, without 
any full knowledge that it would be actually extended for the dura- 
tion of the war, plus a 6-months’ period. I do not know of any, but 
I could conceive that some of them would think that. 

To extend this act now would be in effect to extend their Reserve 
obligation for an indefinite period; would it not ¢ 

Colonel Mircneny, It would serve to extend their Reserve obligation 
for the duration of the current emergency, plus 6 months, sir. 

Mr. Pickxerr. It would be an indefinite extension. 

Colonel Mircne iy. Indefinite in the view of we do not know when 
the current emergency might end, sir. I have no information on when 
that might be. 

Mr. Pickerr. I can conceive that there would be a lot of them that 
would not like that, even some of them on active duty who might not 
like it. I am just wondering what kind of box the Armed Forces 
are going to be in if the Congress so deals with these gentlemen that it 
just makes them liable for a continued period of active duty ? 

Colonel Mrrcne tn, Sir, we have estimated that 80 percent of the 
Reserve officers of the Army and around 90 percent of the Air Force 
would have Reserve commissions expire if this act were not passed 
within the reasonably near future and World War II formally ends. 
It would be very serious indeed. 

A great many officers on active duty are in that category, sir. The 
impact on the active duty Army would be very serious. 

Mr. Pickerr. How many of that 80 percent and how many of that 
90 percent want to get out? 

Colonel Mrrcnety. I do not know how many of them want to get 
out. However, I presume considerable numbers. 
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Mr. Pickett. I recall that last year the House had up for considera- 
tion and passed the Armed Forces Reserve Act of 1951. I got the 
number of that this morning. The bill was originally H. R. 5277, and 
was superseded by the bill H. R. 5426. Mr. Brooks, the gentleman 
from Louisiana, handled that bill through his subcommittee. 

Was this matter treated of in that bill? And if so, how? 

Colonel Mrrceneti. Yes, sir. That bill has been passed by the House 
of Representatives, sir. It has not been passed by the Senate, as you 
indicated. In this bill there is a provision in essence that Reserve 
appointments would continue in effect unless within a period of 6 
months, I believe it was, after the effective date of the act the Reserve 
officers concerned indicated that they did not desire to have their 
Reserve commission extended in which case they would complete 
whatever obligation they might have. 

Mr. Picxerr. The bill requires positive action on the part of the 
officer himself to declare himself out. Otherwise his Reserve status 
is continued indefinitely under the terms of that bill. Is that right? 

Colonel Mircuen.. Yes, sir; that is essentially correct, sir The 
Army must notify the officers, however. 

Mr. Pickerr. Why is that not a good provision, Colonel ? 

Colonel Mircnetyi. It is, sir. That bill has the support of the 
Department of the Army. However, there again the officer may apply 
for release. In this case his 5-year, or whatever obligation he might 
have, would be in effect. If he says he does not want to have his 
Reserve commission continued indefinitely, it would not be extended. 

It would be very difficult to prognosticate how many oflicers would 
desire to express themselves that they did not want to have their 
commission extended indefinitely. 

I believe it is a fair assumption to say that this extension that we 
are now dealing with before this committee to some extent might be 
considered an interim measure between the present time and the 
future operation of the Reserve Act. It is also a little assurance that 
we do not lose officers in such numbers as to cause an officer personnel 
crisis. 

Mr. Picxerr. Assume that we grant you the power that you ask 
in this and thereby suspend the peacetime provisions of the law; and 
later on the Senate should act favorably on the Armed Forces Reserve 
Act that we have just been discussing. 

Then what is the effect of those two statutes running concurrently ? 
Does the Armed Forces Reserve Act provision take precedence over 
this extension, or does this one for practical purposes continue and 
just suspend the operation of the Armed Forces Reserve Act until the 
end of the emergency is declared and 6 months further have expired ? 

Lieutenant Colonel Piorr. The Reserve Act has a 6 months’ period 
until it becomes effective, after it is passed. So that the Reserve Act, 
say, passes this May at the same time that the end of the war is de- 
clared. Then within 6 months these commissions are going to expire. 
In other words, at the same time the Reserve Act becomes effective, 
these commissions would expire. 

When the Reserve Act becomes effective, we have in the services a 
6 months’ period in which to notify all reservists that their appoint- 
ment is now an indefinite appointment; and if they do not wish it to 
be an indefinite appointment, they must take positive action and notify 
us that they do not want the indefinite appointment, in which case 
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their current appointment will continue until its normal expiration. 

So you see, you have another 6 months’ period or delay, 6 months 
from May; and then from that period, 6 months further until the 
services have to act. Then, the man has a further 6 months’ period in 
which to answer us. So there would be 18 months from this coming 
May, if you pass the Reserve Act in the coming May, until we get 
our Reserve list completely ironed out. 

In the meantime if, in May, the end of the war is declared and 6 
months past that time these Reserve commissions expire, we are 
likely to lose all of our reservists or a substantial portion of them. 

Mr. Picxerr. I can understand that, Colonel; but assume we con- 
tinue this statute which suspends the peacetime Reserve Act and there- 
by continue the Reserve obligation of each man you are now dealing 
with for the indefinite period of the declaration of emergency, plus 
6 months. 

Assume we do that, and assume further that your Reserve Act of 
1951 is put in operation; regardless of what he does with his option 
under the terms of the Reserve Act, he would still be obligated under 
the terms of this bill we are dealing with; would he not ? 

Lieutenant Colonel PLorr. Yes, sir; and he has to be or we stand a 
good chance now of losing him, as I just pointed out, because of this 
time lag. 

Mr. Pickerr. The effect of it is that, notwithstanding the passage 
of the Reserve Act, this section in this bill would supersede it for the 
duration of the term of this bill and the emergency, plus 6 months; 
would it not? 

Lieutenant Colonel Piorr. Yes, sir. He can supersede this bill 
(H. J. Res. 386) himself by taking an indefinite appointment under 
the Reserve Act, which would really be an indefinite appointment. It 
would not be to the end of the emergency or anything else. It would 
be indefinite. So he himself can; or else he can say, “I will not take 
the indefinite appointment. I will go back to the indefinite appoint- 
ment which this particular act (H. J. Res. 386) gives me, which is to 
the end of this present emergency.” 

Colonel Mircnexy. It isa matter of timing,too. I believe, to answer 
your question even further—I have been studying this over—if this 
bill (HL. J. Res. 386) is passed first, it will cover the situation sufficiently 
because the Reserve Act says that : 

Each officer shall hold his appointment for an indefinite term in lieu of the 
term of his current appointment, unless he shall within 6 months after written 
notification by competent authority be given within 6 months of the effective date 
of this act expressly decline to have his current appointment continued, in 
which case the term of his current appointment shall not be affected by this 
section, 

If this bill that we are considering now should be passed first, the 
term of his current appointment would be, I am informed, for the 1950 
emergency plus 6 months. I, personally, am not a lawyer. 

However, if the Reserve bill should pass before House Joint Resolu- 
tion 386, then there would be a 6-month period in there that we 
would have to go into operation under the Reserve Act bill that would 
pass first. So there is a fine point of legal answer in there. I do not 
believe I feel competent enough to say right off the bat, but I think 
a Reserve appointment would continue. 

Mr. Pickxerr. You have raised a good legal point there. But I can 
see this, speaking in the words of the colonel a moment ago, that if 
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the Armed Forces Reserve Act passes and the man exercises his option 
and says he wants to be declared in for the indefinite appointment, he 
thereby by his declaration supersedes the terms of this extension that 
we are dealing with in this bill. 

But you still have that area of reservists who did not declare them- 
selves in and who want to get out. Would not, under the terms of this 
extension here, their obligation as a reservist be extended involun- 
tarily for the period of the emergency of 1950 and 6 months? 

Colonel Mrrcnex. Yes, sir. 

Mr. Picxerr. Just how far ought the Congress to go with the second 
involuntary extension of reserve obligations of men who have taken 
their commissions a number of years ago? That is what we would 
in effect be doing, I think we will have to admit. It might be some- 
thing that is necessary, but I think we ought to recognize what we are 
doing in the process. 

Colonel Mrrcenenyt. The only fact I would like to bring up, sir, is 
if this act were not passed, as I say, the personnel problem raised 
would be extremely serious; very serious indeed for the Armed Forces 
because of those percentages that I gave to you. 

Mr. Pickett. I grant you that, Colonel, and I cannot conceive of 
anything that is more serious than the national welfare and safety of 
this country. Insofar as it is necessary to do so, we must subordinate 
personal convenience and welfare to the major concern. At the same 
time, I think we ought to regard the individual’s rights to some extent, 
because it is a pretty serious proposition to take men out of their 
business lives and their economic sphere and their family bosom, so 
to speak, and bring them back on active duty, particularly those that 
stayed 4, 5, or 6 years maybe in uniform during the actual war period. 

Mr. Burres. I would like to say this. It seems to me that there is 
an element missing in our presentation here. I do not think it has 
been clearly est: ablished or pointed out just what the policy of the 
Department of Defense is toward the point that Mr. Pickett has raised, 
as to whether they want to continue anyone on an involuntary basis 
in view of the Reserve Act that is pending. What is that bill number? 

Colonel Mrrenenn. H. R. 5426. 

Mr. Burrus. H. R. 5426. I think the committee is entitled to know 
what the policy of Defense is on that. Are you prepared to state what 
the Department of Defense desires in this matter? I do not think that 
is clear at all. 

Colonel Mrrcnety. The Department of Defense desires the Armed 
Forces Reserve Act to be enacted into law as a definite measure. That 
is really distinct from the bill which we are considering at the present 
time. Under the bill, the Armed Forces Reserve Act, the Department 
of the Army for its part would visualize naturally operating under 
the letter of that law. As a matter of fact, we do not have any 
choice in the matter. 

Mr. Boees. The point is, though, this is a very good thing to save 
a whole lot of ras ‘ms and great expense if there was some adminis- 


trative feature that would give a Reserve officer an opportunity to 
resign if he wanted to. There may be very, very few of them that 
would do that, but that would eliminate this compulsory feature here 
and eliminate the few that Mr. Pickett envisioned who probably would 
want to get out of the service. 
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I believe most Reserve officers want to continue their commissions 
effective, those who have put a whole lot of time, training, personal 
sacrifice, and expense to build up their Reserve status; but there are a 
few, no doubt, who would feel that this was working a real hardship 
on them, and there ought to be some administrative way to cover the 
great bulk of the Reserve officers who no doubt would want to be cov- 
ered, but to give the individual reservist who had a problem peculiar 
to his own situation that probably would justify him in not wanting 
to have his Reserve commission extended a chance to resign. 

Colonel Mrrenei.. Of course, the President has authority to re- 
lieve a Reserve oflicer of his commission under a number of cireum- 
stances, and he could so interpret a hardship case if he so desired. 

Mr. Bocas. You have that situation right now. If a Reserve officer 
makes out a proper case, his resignation can be accepted, or will be 
accepte od. 

Colonel Mrrcnetz. Yes, sir: because the President has the authority 
to terminate Reserve appointments. However, the point that Mr. 

Surrus raised, the correlation between this act that we are considering 
now and the Armed Forces Reserve Act, I would like to say in genera] 
terms that you consider this House Joint Resolution 3586 as a bridge 
bet ween a current situation and this Armed Forces Reserve Act. 

Under the terms of the Armed Forces Reserve Act, if there should 
be an election of a great number of Reserve officers to terminate their 
commissions, I believe that that would be the cause of another study 
to see what would be done under that circumstance, sir. 

I am not prepared to say what the Department would do in such a 
circumstance. However, for the present I believe I am qualified to 
say that as far as House Joint Resolution 386 is concerned and the ex- 
tension of these commissions, it is considered a matter of great impor- 
tance that these Reserve commissions be extended. 

Mr. Boges. This applies strictly to warrant officers and Reserve 
oflicers, this section we are talking about. Is it comparable to the 
treatment given to enlisted personnel reservists? Do we not hold 
them for an extended period without their consent / 

Colonel Mirrcuety. There were some enlisted reservists called to 
active duty, sir. Of course, at the present time we are getting our 
enlisted men by the operation of Selective Service. 

Mr. Boces. But there are still a lot of enlisted reservists who were 
called to active duty. I know some personally. 

Colonel Mircnen.. With their units, ves, sir; that is true. I must 
say, sir, that I believe that enlisted reservists enlist for a specified 
period of time; and upon the expiration of his service it is just like 
an enlisted man in the Regular Army. However, I am not positive 
of the details of the operation of that operation of the Enlisted Reserve 
Corps, as I deal with officers, sir. 

Lieutenant Colonel Piorr. Colonel Mitchell is correct. They en- 
list for a specific time in the Reserve. If they are called to active 
duty during that enlistment, they are called for the remainder of 
that enlistment. Note, however, that Public Law 624 of the Eighty- 
first, which was repeated as section 22, I think, of the UMTS Act, 
allows for extension of enlistments for 1 year and 1 year only, and 
once only for each individual, up until, I think, 1953. So we can 
extend them for the 1 year. 
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Mr. Pickerr. In regard to the enlisted man himself, then, whether 
he be a voluntary reservist in an Active Reserve unit or whether he 
be called back to active duty involuntarily, when he is in an Inactive 
Reserve unit his status is the same; is it not? He is called back, and 
under the Training and Service Act that was passed last year we au- 
thorized the extension of his active duty obligation for a period of 12 
months beyond his normal period. Is that not right / 

Colonel Mircneny. Yes, sir; I believe so. 

Mr. Pickerr. If I understand you, then, when that extra year is 
completed, he is through. He is discharged, whether you want to 
keep him or not. 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Pickerr. Of course the Congress could again extend that obli- 
gation if it so desired ; could it not ¢ 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Pickerr. I do not think we ought to, because it looks to me 
like in a period of 18 months’ or 2 years’ time we ought to be able to 
supplant those at least involuntary enlisted reservists with men from 
other sources in order that that man could go on about his business. 

Lieutenant Colonel Prorr. If you do not extend this authority, 
then you are giving, by the terms of the Reserve Act, the license to 
any reservist to go off active duty if he so desires; and we cannot 
afford that at this time. We are in a dire emergency in the Armed 
Forces; we are fighting over in Korea; and we just cannot have that 
happen. We cannot run the chance. 

So we have to extend these commissions regardless of the Reserve 
Act passing or not, because it just does not enter in. We have to use 
these men that we now have on active duty during this emergency, we 
feel, until we get the situation licked. 

Mr. Pickxerr. Conceding you are correct about that, we are operat- 
ing in an executively declared emergency. I do not know, when I get 
to thinking about these problems, whether Congress has walked up to 
the log and met its responsibilities as fully as it should or not. IT am 
just wondering whether we should not pass a resolution down here 
declaring by an act of Congress we are in a state of emergency. 

Lieutenant Colonel Piorr. It would certainly simplify the prob- 
lem, sir. 

Mr. Picxerr. I think it would. I can conceive, gentlemen, that we 
are in circumstances throughout the world that are going to continue 
the present state of affairs internationally almost beyond our lifetime. 

Colonel Mrrcnenx.. I would like to state this again now, in consid- 
ering this bill, that we cannot say under the provisions of the Armed 
Forces Reserve Act just what will happen. As my colleague has indi- 
sated by his statement, we do need these officers at the present time, 
and it is most serious to us. As I indicated earlier, if and when the 
Armed Forces Reserve Act is passed—it has not passed the Senate 
yet, sir, and it may be amended further; and we do not know what the 
final bill will be—if under that bill it is possible to secure the sufficient 
officer personnel and warrant-officer personnel, then I would say the 
situation could be studied further. 

However, at the present time as we stand now, if section 1 (c) of 
House Joint Resolution 386 is not passed, it will place us with a very 
serious personnel problem in our hands, most serious indeed. 
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Mr. Pickett. I think we must admit, gentlemen, whether rightly or 
wrongly, there is a great deal of criticism about the means and methods 
that have been resorted to in handling the Reserve Officer Corps and 
the Enlisted Men’s Reserve Corps under present conditions. No doubt 
you gentlemen are aware of some of it. 

And, as I say, I do not know whether the criticism is proper or im- 
proper, but it raises this question to me, if we ought not to consult with 
the Reserve Officers’ Association and see what their view might be in 
regard to this program. 

Mr. Forrester. I was impressed by the statement of the colonel 
that we were in a most serious situation. With that I thoroughly 
agree. I understand that that is the motive behind the request for this 
particular statute. That is correct, is it not, that you gentlemen, 
although recognizing there are some little inequities and so forth, due 
to the dire emergency are recommending this and contending this is 
“must” legislation 4 

Colonel Mrrcnenti. Yes, sir. It is considered “must” legislation. 

Mr. Forresrer. Now, as I understand it, if we enact this law within 
18 months the reservists would have the right to say whether they 
wanted to voluntarily continue as Reserve officers. 

Colonel Mrrcenen.. Sir, are you talking about this bill or the 
Reserve Act / 

Mr. Forresrer. I was talking about this one. Is that right? 

Colonel Mrrcuen.. No, sir. 

Mr. Picxerr. Mr. Chairman, may I interrupt you. I have a con- 
trary understanding. The enactment of this proposal that we are 
dealing with, 1 (c), gives the man no option. He is just continued by 
virtue of the terms of this act in his Reserve status for the period of 
the 1950 emergency and 6 months. Am I correct in that ? 

Colonel Mrrcuenn. Yes, sir; that is correct, sir. 

Mr. Forrester. Either way, from what I had understood, it seemed 
to be tweedledee, tweedledum, in any instance ; because as I understood 
it, if he wanted to be in the Reserve he could, and if he did not want to 
be, he would be anyway. Is that not about right ’ 

Colonel Mircnentn. Yes, sir. 

Mr. Forrester. In other words, getting down to brass tacks, there 
is just nothing to that. He is just in there. 

Colonel Mireur. Yes, sir. 

Mr. Forrester. I like plain language. Now, I want to divert just 
a little bit. You gentlemen heard the statement that Congressman 
Pickett made about the hardship case. I assume that that was in 
Texas, but now I want to ask you if those facts had been properly 
presented, would that man’s application have been denied, gentlemen, 
when it was going to cost him his entire business and bankrupt him? 

Colonel Mrrcnevn. I am completely unaware of the case that Con- 
gressman Pickett raised, and I would be only too happy if he would 
give me the name of that officer to look into the thing and let me in- 
form Mr. Pickett about it further. 

I do know that hardship cases are very carefully looked at, sir, and 
every attempt is made to rule justly in every individual case. 

Mr. Forrester. I do not believe it would be necessary to go to that 
particular case. I was talking about as a general policy. If those 
facts are made to appear, do you mean to tell me that that would not 
be a hardship case? 
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Colonel Mrrcnets. That is out of my field, Mr. Congressman. I 
do not deal with the deferring of officers in hardship cases, and I do 
not know the detailed requirements of establishing hardship for offi- 
cers to be deferred from active duty. 

I would be glad to obtain those and bring them, sir, but it would 
appear to me that—well, I do know that in bona fide hardship cases 
every effort is made to establish that fact, and that in hardship cases 
suitable decisions are made. 

I hope that there has not been an error along the line in some indi- 
vidual cases. I presume that maybe occasionally there is one, in which 
case there is nothing to bar the door for having it reviewed. We 
cannot, of course, legislate a moral, sir. We have to do the best we 
can. If there has been an error made, I would appreciate the oppor- 
tunity to look into it and see if we can get it corrected. 

Mr. Forrester. I do not believe you have followed my line of 
thought. I am not talking about that particular case. I am just 
assuming from a hypothetical standpoint that the facts that Congress- 
man Pickett related were true and were properly presented. 

Now, they have got to be properly presented because they are not 
mind readers, the people who pass upon those things. But what I 
wanted to know just as a hypothetical question, if those facts as 
presented by Congressman Pickett are true, would that or would 
that not in a clear policy establish a hardship case? That is what 
I wanted to know. 

Colonel Mrrcnriti. Mr. Congressman, on the surface of the matter 
it would certainly appear from what Mr. Pickett has said that there 
was a definite personal hardship to that individual. Not knowing 
the full subject matter of the case and further details, IT am not quali- 
fied to venture an opinion. 

On the surface of the matter presented by Mr. Pickett, it certainly 
looks as if the individual suffered a personal hardship and that was 
my reason for the interest in the individual case. 

As a whole, in all hardship cases, where an officer should not be 
‘alled to active duty without his consent, all I can say is they are 
carefully reviewed and a just determination is attempted. 

Mr. Forrester. I believe we might get at this by letting me ask 
you this question, if you ean answer it: Do you have a policy or a 
declaration as to what would constitute a hardship case? Or does 
it depend upon the whim, the eaprice, or the fancy of the particular 
officers who are passing upon that request ? 

Colonel Mrrcneny. I have to state just my personal views. I do 
not deal with this problem, sir. I would like to state that. But there 
are, I believe, certain types of hardships and certain provisions that 
are set up as a matter of policy, and I believe that if they do not come 
under the regular policy they would have to be reviewed as individual 
“ases. 

I cannot give you the exact policy because I do not know it right 
offhand. However, I will attempt to get it. 

Mr. Forrester. It would seem to me there should be some definition. 

Colonel Mrrcne vy. I am sure there is a definite policy on what con- 
stitutes a hardship in general. The exact interpretation of each indi- 
vidual case particularly if it is a borderline case of some nature—— 

Mr. Forrester. The reason why I am so interested is I have been 
diligently trying to discover if there was one, and I have never been 
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able to get it. If I could get a definition or a policy, I would be then 
ina position to advise people who write to me relating to me crane 
facts and so forth and wanting to know whether they constitute ¢ 
hardship. 

In the very nature of things, I believe you gentlemen will agree with 
us that sitting here as we do and trying to determine what is right 
and what is wrong, if we are going to recommend that this law—and 
you gentlemen recognize it is law—you are justifying it on the grounds 
of expediency, on the grounds of a te rrible emergency. 

I think in view of that it is certain that it might have been antici- 
pated that we gentlemen would like to know about these hards hip 
cases, because evidently that is the only avenue that is left to him in 
order to escape being brought back into active service. I believe that 
would appeal to you gentlemen because it seems that that is all the 
chance a man has got. 

I am sympathetic to that. I know of cases where applications are 
made on hardship grounds. I know some who are not modest at all 
in setting up their hards ship and they get affidavits to prove it. 

On the other hand, I know of some hardship cases where probably 
ihe review boards did not get the facts because they were not set down 
in affidavit form like they should have been. Of course you are not 
mind readers. But it looks to me as if there ought to be something 
worked out somehow where that information could be acquired, 
whether the man who truly did have that hardship case, so it would 
be determined in that light: and where one who has overstated the 
situation might be discovered. I have seen it work both ways, to be 
frank with you. 

Colonel Mrrcenets. Sir, there is a definite machinery and policy for 
handling hardship cases. I just do not know what the individual 
criterion is. but I will certainly get that and bring it to vou. 

Mr. Pickerr. Certainly I think it must be admitted for practical 
purposes, whatever the written criteria might be, the interpretation 
of the application of that criteria to a given state of facts must be 
left in the hands of a board set up for that purpose. When they 
determine against the applicant for release from active duty, he has 
no recourse except that of an appeal to some higher authority. And, 
generally speaking, the higher authority has resolved it in the same 
manner as the original board that considered it. 

Mr. Forrester. In view of this matter that we are now disc ‘ussing, 
I believe that Iam going to ask you gentlemen, if you will, to furnish 
to this committee the polie y, all the general rules that are establishe dl 
by the Army, the Air Force, and the Navy—I understand the Navy is 
not being considered right now, but I would like to have the general 
policy of each branch of the mifitary service—for considering hard- 
ship cases. 5 

I understand that you do have a policy. I am doing that because 
I believe it would be highly beneficial to Congress and to all of these 
reservists, both officers and enlisted men. Congressman Boggs and 
Congressman Pickett join me in that. 

Mr. Burrvs. Mr. Chairman, I consider the question completely 
reasonable. I do not see how Congress can do its duty in extending 
a power or authority unless it is assured that the law is going to be 
fairly and wisely administered. I think that is the heart of the ques- 
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tion, and we certainly agree, and we will see that you have these rules 
for determining hardship cases. 

Mr. Forrester. Very frankly I think I know some cases where, 
when hardship petitions were presented, probably if I had been sit- 
ting on the board I would have denied them. On the other hand, I 
have seen some—and I have one in my mind particularly now of a 
young man who served quite a long time in World War II. He was 
in the Navy, but he went back home and discovered that his wife was 
neurotic. 

His wife was in bad shape. They had four children. Their earn- 
ings were meager, but he was called back in. Some of the people of 
the town brought that matter to my attention, saying that while his 
financial condition was indeed limited, the true suffering, the true 
hardship was based on the fact that his wife was neurotic, that she was 
in bad shape, that she could not control those four children. 

As a matter of fact, in her condition, her unhealthy condition, she 
was not capable of controlling those children and giving them the kind 
of direction that was required. 

Having personally known about that case, I got quite interested in 
it. Finally the young man got a leave—by the way, he did not in- 
stigate this. It was people down in the community that did it. He 
got leave. He came down, went before a board. I had talked to some 
of the gentlemen and I felt that they were somewhat svmpathetic— 
T do not mean the board, but I mean the liaison. 

The young man came by my office and said that he was rebuked 
because a Congressman had intervened, and the young man had noth- 
ing on earth to do with it. I had nothing more to do with it than 
to ask that the young man be given a hearing. 

Those are the things that we wonder about when we start to study 
certain parts of the Jaw, and IT want you to know T am in sympathy 
with the statement you made. 

Lieutenant Colonel Piorr. Sir, there is one point T want to make 
clear here. This extension that we are asking for is not for recall 
purposes. Recall of reservists is under section 21 of the UMTS Act, 
as you know. We can recall them only for specific periods of time, 
that is, 24 months: and if they have World War IT service, it can 
only be 17 months in the case of officers and 16 in the case of enlisted 
men—that is, if they were inactive or volunteer reservists. 

So this extension we ask for is not an extension for the recall author- 
itv. That is narrowly limited, and when we say we will lose men 
from active duty, we mean that we will lose them from the active 
duty which they are in for only a period of 24 months, or 17, as the 
case may be. That is the length of it. 

So the only thing we are talking about here is it is more narrow 
than we at first-—— 

Mr. Picxerr. I am glad the colonel raised that point because I 
wanted to ask a question in connection with it. Under the authority 
you would have if this provision is contained in the bill and your 
power to recall and keep on indefinite reserve status these men, a man 
who has served his 17 months or his 24 months, as the case might be, 
and has reached the point where he is discharged from active duty, 
goes on back to the Reserve Establishment, does he not ? 

Lieutenant Colonel Prorr. Yes, sir. 
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Mr. Picxerr. How long must you wait and under what circum- 
stances may he again be called up for active duty ? 

Lieutenant Colonel Puorr. In case of war or congressional emer- 
gency, sir, only. 

Mr. Picxerr. It would be interesting to know how many officers 
you have on active duty today whose 17 or 24 months’ per iod will not 
have expired 6 months after the conclusion of the Japanese peace 
treaty. Have we got any way to determine capt y 

Lieutenant Colonel PLorr. No possible way, sir, until we know the 
date of the Japanese peace treaty. 

Mr. Picxerr. If the Japanese peace treaty becomes effective May 
1 of this year, then would it not be that on Novant 1 that 6-month 
period would have expired ? 

Lieutenant Colonel Piorr. Yes, sir. 

Mr. Picxerr. Would there be any practical way without too much 
difficulty to ascertain how many you would lose if this is not ex- 
tended ¢ 

Lieutenant Colonel PLorr. We will not know how many we would 
lose. I can tell you in the Air Force how many would be affected, 
approximately. This is an approximate figure; it has to be. About 
80,000 officers would be affected. Note one more point, sir. Of those 
80,000 officers on active duty, we have an indication today from about 
70 percent of them that they would stay on indefinitely because they 
have at the present time signed indefinite statements. We cannot 
give them an indefinite appointment. That is impossible. We can 
only give them a 5-year appointment. That is the only authority we 
have. 

But they have agreed to stay indefinitely on active duty. That is 
70 percent of this 80,000. That is a false figure, though, because they 
know full well that they can get out if their commission expires. All 
of them know that. If their appointment actually expires, they know 
they can get out. So it may be that that indefinite statement figure 
is not a true figure. 

Mr. Pickerr. Colonel, can you give us any similar statement con- 
cerning the Army ¢ 

Colonel Mrrenen.. These figures are restricted, sir, and would indi- 
cate the general strength of the Reserve. Could I deal in percentages? 

Mr. Pickerr. That will be all right to deal in percentages instead 
of the actual figures. I would not want to ask for any restricted or 
confidential information in these public hearings. 

Colonel Mrrcenetn. About 80 percent of the Reserve officers, both on 
and off active duty, are affected by this legislation. Of those on active 
duty, Reserve officers constitute in the neighborhood of 80 percent on 
active duty. 

You could not definitely put the two together, but they would be 
similar. In other words, 80 percent of 80 percent of the Army would 
not be an exact figure, but it would give you an idea of the magnitude 
of the problem. These officers would be subject to release, because 
there is no authority to hold them on active duty since they would have 
no commission. 

How many of those that would extend voluntarily on active duty 
and sign another Reserve commission we just do not have figures 
available at the present time. We do have figures, informal queries, 
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which would indicate that perhaps 30 percent of the Reserve personnel 
on active duty might extend beyond their 17 months and up to 24 
months. ‘Those officers are World War II veterans. 

Those are the only figures we do have on that subject, sir. 

Mr. Burrus. Could Task one question that is right on this point? I 
think it was not brought out. If a person receives a Reserve commis- 
sion, say in 1939, before we were in a period of war, I understand it 
would run for 5 years. But at that time did not the person also know 
that in the event of war, it would run for the duration of the war and 
6Gmonths ? 

Colonel Mrrcnetn. That is a portion of the National Defense Act, 
section 57; and if he read the law he would certainly know that. I 
presume they knew that. 

Mr. Pickerr. He also knew, did he not, that at the termination of 
the war and 6 months, he reverted back to his 5-year status? 

Colonel Mircnenn. Yes, sir. 

Mr. Picxerr. That is the very subject I understand we are dealing 
with here, as to whether to continue him in an indefinite status for a 
second time, as I want to put it, whether I am accurate or not. 

Mr. Burrus. There is a question of whether there were one or two 
unexpected extensions. That was all I wanted to bring out. 

Mr. Forrester. As I see you gentlemen’s contention, the circum- 
stances just simply require this thing to be extended. 

Mr. Burrvs. As I understand it, to bring the issue down to a final 
point, we consider it very urgent that this provision in the Emergency 
Powers Continuation Act be extended at least until the Armed Forces 
Reserve Act is passed; and at that time there is a question in the mind 
of the Department of Defense whether the item in the Emergency 
Powers Continuation Act can be repealed or whether it should be 
continued. Is that correct ? 

Lieutenant Colonel Prorr. No. I thought I made that clear. We 
want this regardless of the Reserve Act. “We feel we have to have it 
regardless. 

‘Mr. Burrus. Even after the Reserve Act is passed and regardless 
of vour study at that time? 

Lieutenant Colonel PLorr. Certainly, because the Reserve Act says 
he will revert to his status at that time, so that if his status is that his 

commission has ended, then he has the option of going off active duty 
just the same as if the Reserve Act were not passed. 

Colonel Mirenety. I think that is a matter of conjecture. I would 
hate to state that so definitely, myself. 

Mr. Burrus. I think we ought to know clearly the policy of Defense 
on that. 

Lieutenant Colonel Piorr. That was brought out in the hearings on 
the Reserve Act on this particular indefinite section. You can go to 
them and see it. 

Mr. Pottak. When was that hearing, Colonel ? 

Lieutenant Colonel Piotr. Before the Brooks subcommittee. 

Mr. Potnak. Before the introduction of this bili? 

Lieutenant Colonel Piorr. Certainly, but we had this thing in the 
fire then. We were certainly considering this then. 

Mr. Burrus. I do not think we have to conjecture in this manner 
about it. I think we can find out what the policy of the Department 
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of Defense is by going to the proper authorities. We will do that and 
make it perfectly clear just what the position is. 

Mr. Forresrer. I will appreciate that. I am rather of the opinion 
that probably Colonel Plott is going to be found correct on that. 

Iam going to make this observation at this time, and this is Private 
Forrester that is talking to you now. I do not know too much about 
the military except from the private’s standpoint. But I do want to 
get all the information I can, because I do not mind saying to you I 
am very sympathetic to this situation. 

As a matter of fact, if Private Forrester has anything to do with it, 
we would already have a whole lot larger Air Force than we have got. 
I may be wrong about that, but I believe that is the first line of defense 
and offense, and I cannot help but think that maybe we are not taking 
first things first here. 

I do not agree with our idea of waiting until 1953 for a large Air 
Force, because I believe that is the thing that protects our women and 
children; and I think also that is the thing between success and failure 
with the boys over there in Korea. I will say this—lI just throw this 
in for what it is worth—I do not believe in the boys having to fight 
with wraps on in Korea, either. 

Mr. Burrus. Mr. Chairman, our next witness is Mr. Charles Q. 
Kelley, special assistant to the Administrator of Farmers Home Ad- 
ministration, and veteran representative. Mr. Kelley will discuss 
items 2 (b) (5) and 2 (b) (9). 


Item 2 (b) (5), Title 42 


Section 1477. Preferences for veterans and families of deceased servicemen. 

As between eligible applicants seeking assistance under this subchapter, the 
Secretary shall give preference to veterans and the families of deceased service- 
men. As used herein, a “veteran” shall be a person who served in the land or 
naval forces of the United States during any war between the United States 
and any other nation and who shall have been discharged or released therefrom 
on conditions other than dishonorable. “Deceased servicemen” shall mean men 
or women who served in the land or naval forces of the United States dur- 
ing any war between the United States and any other nation and who died in 
service before the termination of such war. July 15, 1949, c. 338, Title V, Section 
507, 63 Stat. 436. 


* * * * * * » 
Title 42 


Section 1471. Financial assistance by Secretary of Agriculture; definitions; 
conditions of eligibility. 

(a) The Secretary of Agriculture (hereinafter referred to as the “Secretary” ) 
is authorized, subject to the terms and conditions of this subchapter, to extend 
financial assistance, through the Farmers Home Administration, to owners of 
farms in the United States and in the Territories of Alaska and Hawaii and in 
Puerto Rico and the Virgin Islands, to enable them to construct, improve, alter, 
repair, or replace dwellings and other farm buildings on their farms, to pro- 
vide them, their tenants, lessees, sharecroppers, and laborers with decent, safe, 
and sanitary living conditions and adequate farm buildings as specified in this 
subchapter. 

(b) For the purpose of this subchapter, the term “farm” shall mean a parce! 
or parcels of land operated as a single unit which is used for the production of 
one or more agricultural commodities and which customarily produces or is 
capable of producing such commodities for sale and for home use of a gross 
annual value of not Jess than the equivalent of a gross annual value of $400 in 
1944, as determined by the Secretary. The Secretary shall promptly determine 
whether any parcel or parcels of land constitute a farm for the purposes of this 
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subchapter whenever requested to do so by any interested Federal, State, or 
local public agency, and his determination shall be conclusive. 

(c) In order to be eligible for the assistance authorized by subsection (a) of 
this section, the applicant must show (1) that he is the owner of a farm which 
is without a decent, safe, and sanitary dwelling for himself and his family and 
necessary resident farm labor, or for the family of the operating tenant, lessee, 
or sharecropper, or without other farm buildings adequate for the type of farm- 
ing in which he engages or desires to engage: (2) that he is without sufficient 
resources to provide the necessary housing and buildings on his own account ; and 
(3) that he is unable to secure the credit necessary for such housing and build- 
ings from other sources upon terms and conditions which he could reasonably 
be expected to fulfill. July 15, 1949, ¢. 338, Title V, section 501, 63 Stat. 432. 


Section 1472. Loans for housing and buildings on adequate farms—Terms of 
loan. 

(a) If the Secretary determines that an applicant is eligible for assistance 
as provided in section 1471 of this title and that the applicant has the ability 
to repay in full the sum to be loaned, with interest, giving due consideration to 
the income and earning capacity of the applicant and his family from the farm 
and other sources, and the maintenance of a reasonable standard of living for 
the owner and the occupants of said farm, a loan may be made by the Secretary 
to said applicant for a period of not to exceed thirty-three years from the making 
of the loan with interest at a rate not to exceed 4 per centum ver annum on the 
unpaid balance of principal. 


PROVISIONS OF LOAN INSTRUMENT 


(b) The instrument under which the loan is made and the security given 
shall——— 

(1) provide for security upon the applicant's equity in the farm and such addi- 
tional security or collateral, if any, as may be found necessary by the Secretary 
reasonably to assure repayment of the indebtedness ; 

(2) provide for the repayment of principal and interest in accordance with 
schedules and repayment plans prescribed by the Secretary ; 

(3) contain the agreement of the borrower that he will, at the request of the 
Secretary, proceed with diligence to refinance the balance of the indebtedness 
through cooperative or other responsible private credit sources whenever the 
Secretary determines, in the light of the borrower's circumstances, including his 
earning capacity and the income from the farm, that he is able to do so upon 
reasonable terms and conditions ; 

(4) be in such form and contain such covenants as the Secretary shall pre- 
scribe to secure the payment of the loan with interest, protect the security, and 
assure that the farm will be maintained in repair and that waste and exhaustion 
of the farm will be prevented. July 15, 1949, ¢. 338, Title V, section 502, 68 Stat. 
1472. 


Section 1473. Loans for housing and buildings on potentially adequate farms; 
conditions and terms. 

If the Secretary determines (a) that, because of the inadequacy of the 
income of an eligible applicant from the farm to be improved and from other 
sources, said applicant may not reasonably be expected to make annual repay- 
ments of principal and interest in an amount sufficient to repay the loan in 
full within the period of time prescribed by the Secretary as authorized in this 
subchapter; (b) that the income of the applicant may be sufficiently increased 
within a period of not to exceed five years by improvement or enlargement of 
the farm or an adjustment of the farm practices or methods; and (c) that the 
applicant has adopted and may reasonably be expected to put into effect a plan 
of farm improvement, enlargement, or adjusted practices or production which, 
in the opinion of the Secretary, will increase the applicant’s income from said 
farm within a period of not to exceed five years to the extent that the applicant 
may be expected thereafter to make annual repayments of principal and interest 
sufficient to repay the balance of the indebtedness less payments in cash and 
credits for the contributions to be made by the Secretary as hereinafter pro- 
vided, the Secretary may make a loan in an amount necessary to provide adequate 
farm dwellings and buildings on said farm under the terms and conditions pre- 
scribed in section 1472 of this title. In addition, the Secretary may agree with 
the borrower to make annual contributions during the said five-year period in 
the form of credits on the borrower’s indebtedness in an amount not to exceed the 
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annual installment of interst and 50 per centum of the principal payments 
accruing during any installment year up to and including the fifth istallment 
year, subject to the conditions that the borrower's income is, in fact, insufficient 
to enable the borrower to make payments in accordance with the plan or 
schedule prescribed by the Secretary and that the borrower pursues his plan 
of farm reorganization and improvements or enlargement with due diligence. 

This agreement with respect to credits or principal and interest upon the 
borrower's indebtedness shall not be assignable nor accrue to the benefit of 
any third party without the written consent of the Secretary and the Secretary 
shall have the right, at his option, to cancel the agreement upon the sale of the 
farm or the execution or creation of any lien thereon subsequent to the 
lien given to the Secretary, or to refuse to release the lien given to the Secretary 
except upon payment in cash of the entire original principal plus accrued interest 
thereon less actual cash payments of principal and interest when the Secretary 
determines that the release of the lien would permit the benefits of this section to 
accrue to a person not eligible to receive such benefits. July 15, 1949, ¢. 335, 
Title V, section 508, 63 Stat. 434. 


Section 1474. Special loans and grants for minor improvements; terms: loans 
for enlargement or development. 


(a) In the event the Secretary determines that an eligible applicant cannot 
qualify for a loan under the provisions of sections 1472 and 1473 of this title and 
that repairs or improvements should be made to a farm dwelling occupied by 
him, in order to make such dwelling safe and sanitary and remove hazards to 
the health of the occupant, his family, or the community, and that repairs should 
be made to farm buildings in order to remove hazards and make such buildings 
safe, the Secretary may make a grant or a combined loan and grant, to the 
applicant to cover the cost of improvements or additions, such as repairing roofs, 
providing toilet facilites, providing a convenient and sanitary water supply, 
supplying screens, repairing or providing structural supports, or making other 
similar repairs or improvements. No assistance shall be extended to any one 
individual under this subsection (1) in the form of a loan, or combined loan and 
grant, in excess of $1,000, or (2) in the form of a grant (whether or not combined 
with a loan) in excess of $509, Any portion of the sums advanced to the borrower 
treated as a loan shall be secured and be repayable in accordance with the prin- 
ciples and conditions set forth in this subchapter. Sums made available by grant 
may be made subject to the conditions set ovt in this subchapter for the protec- 
tion of the Government with respect to contributions made on loans by the 
Secretary. 

(b) In order to encourage adequate family-size farms the Secretary may make 
loans under this section and section 1473 of this title to any applicant whose 
farm needs enlargement or development in order to provide income sufficient to 
support decent, safe, and sanitary housing and other farm buildings, and may 
use the funds made available under clause (b) of section 1483 of this title for such 
purposes, July 15, 1949, c. 338, Title V, section 504, 683 Stat. 434. 


Section 1475. Moratorium on loan payments. 

During any time that any such loan is outstanding, the Secretary is authorized 
under regulations to be prescribed by him to grant a moratorium upon the pay- 
ment of interest and principal on such loan for so long a period as he deems 
necessary, upon a showing by the borrower that due to circumstances beyond 
his control, he is unable to continue making payments of such principal and 
interest when due without unduly impairing his standard of living. In cases of 
extreme hardship under the foregoing circumstances, the Secretary is further 
authorized to cancel interest due and payable on such loans during the mora- 
torium. Should any foreclosure of such a mortgage securing such a loan upon 
which a moratorium has been granted occur, no deficiency judgment shall be 
taken against the mortgagor if he shall have faithfully tried to meet his obliga- 
tion. July 15, 1949, ¢. 338, Title V, section 505, 63 Stat. 435. 

Section 1476. Technical services and research preparation and submission of 
estimates of housing needs. 

(a) In connection with financial assistance authorized in sections 1471-1474 
of this title, the Secretary shall require that all new buildings and repairs 
financed under this subchapter shall be substantially constructed and in aec- 
cordance with such building plans and specifications as may be required by 
the Secretary. Buildings and repairs constructed with funds advanced pur- 
suant to this subchapter shall be supervised and inspected, as may be required 
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by the Secretary, by competent employees of the Secretary. In addition to the 
financial assistance authorized in sections 1471-1474 of this title, the Secretary 
is authorized to furnish, through such agencies as he may determine, to any 
person, including a person eligible for financial assistance under this subchapter, 
without charge or at such charges as the Secretary may determine, technical 
Services such as building plans, specifications, construction supervision and in- 
spection, and advice and information regarding farm dwellings and other build- 
ings. The Secretary is further authorized to conduct research and technical 
studies including the development, demonstration, and promotion of construc- 
tion of adequate farm dwellings and other buildings for the purposes of stimulat- 
ing construction, improving the architectural design and utility of such dwellings 
and buildings, utilizing new and native materials, economies in materials and 
construction methods, new methods of production, distribution, assembly, and 
construction, with a view to reducing the cost of farm dwellings and buildings 
and adapting and developing fixtures and appurtenances for more efficient and 
economical farm use. 

(b) The Secretary of Agriculture shall prepare and submit to the President 
and to the Congress estimates of national farm housing needs and reports with 
respect to the progress being made toward meeting such needs, and correlate and 
recommend proposals for such executive action or legislation necessary or desir- 
able for the furtherance of the national housing objective and policy established 
by this Act with respect to farm housing, together with such other reports or 
information as may be required of the Secretary by the President or the Con- 
gress. July 15, 1949, ¢. 338, Title V, section 506, 63 Stat. 435. 

* a x * ” . * 


Title 42 


Section 1478. Local committees to assist Secretary—composition, appointment, 
and compensation; Chairman; promulgation of procedural rules; forms and 
equipment. 

(a) For the purposes of this subsection and subsection (b) of this section, 
the Secretary may use the services of any existing committee of farmers operat- 
ing (pursuant to laws or regulations carried out by the Department of Agricul- 
ture) in any county or parish in which activities are carried on under this sub- 
chapter. In any county or parish in which activities are carried on under this 
subchapter and in which no existing satisfactory committee is available, the 
Secretary is authorized to appoint a committee composed of three persons 
residing in the county or parish. Each member of such existing or newly 
appointed committee shall be allowed compensation at the rate of $5 per day 
while engaged in the performance of duties under this subchapter and, in addi- 
tion, shall be allowed such amounts as the Secretary may prescribe for neces- 
sary traveling and subsistence expenses. One member of the committee shall 
be designated by the Secretary as chairman. The Secretary shall prescribe rules 
governing the procedures of the committees, furnish forms and equipment neces- 
sary for the performance of their duties, and authorize and provide for the 
compensation of such clerical assistance as he deems may he required by any 
comunittee. 

DUTIES 


(b) The committees utilized or appointed pursuant to this section shall exam 
ine applications of persons desiring to obtain the benefits of this subchapter and 
shall submit recommendations to the Secretary with respect to each applicant 
as to whether the applicant is eligible to receive the benefits of this subchapter, 
whether by reason of his character, ability, and experience, he is likely success- 
fully to carry out undertakings required of him under a loan or grant under this 
subchapter, and whether the farm with respect to which the application is made 
is of such character that there is a reasonable likelihood that the making of the 
loan or grant requested will carry out the purposes of this subchapter. The 
committees shall also certify to the Secretary their opinions of the reasonable 
values of the farms. The committees shall, in addition, perform such other 
duties under this subchapter as the Secretary may require. July 15, 1949, ¢., 
338, Title V. section 508, 63 Stat. 436. 


Section 1479. General powers of Secretary. 
(a) The Secretary, for the purposes of this subchapter, shall have the power 
to determine and prescribe the standards of adequate farm housing and other 
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buildings, by farms or localities, taking into consideration, among other factors, 
the type of housing which will provide decent, safe, and sanitary dwelling for 
the needs of the family using the housing, the type and character of the farming 
operations to be conducted, and the size and earning capacity of the land. 

(b) The Secretary may require any recipient of a loan or grant to agree that 
the availability of improvements constructed or repaired with the proceeds of 
the loan or grant under this subchapter shall not be a justification for directly 
or indirectly changing the terms or conditions of the lease or occupancy agree- 
ment with the occupants of such farms to the latter’s disadvantage without the 
approval of the Secretary. July 15, 1949, ¢ 338, Title V, section 509, 63 Stat. 456, 
Section 1480. Administrative powers of Secretary. 

In carrying out the provisions of this subchapter, the Secretary shall have the 
power to— 

SERVICE AND SUPPLY CONTRACTS 


(a) make contracts for services and supplies without regard to the provisions 
of section 5 of Title 41, when the aggregate amount involved is less than $300; 


SUBORDINATION, SUBROGATION, AND OTHER AGREEMENTS 


(b) enter into subordination, subrogation, or other agreements satisfactory to 
the Secretary ; 
COMPROMISE OF CLAIMS AND OBLIGATIONS 


(ce) compromise claims and obligations arising out of sections 1472-1475, of this 
title and adjust and modify the terms of mortgages, leases, contracts, and agree- 
ments entered into as circumstances may require, including the release from 
personal liability, without payments of further consideration, of— 

(1) borrowers who have transferred their farms to other approved applicants 
for loans who have agreed to assume the outstanding indebtedness to the Sec- 
retary under this subchapter: and 

(2) borrowers who have transferred their farms to ows approved applicants 
for loans who have agreed to assume that portion of the outstanding indebtedness 
to the Secretary under this subchapter which is equal to the earning capacity 
value of the farm at the time of the transfer, and borrowers whose farms have 
been acquired by the Secretary, in cases where the Secretary determines that 
the original borrowers have cooperated in good faith with the Secretary, have 
farmed in a workmanlike manner, used due diligence to maintain the security 
against loss, and otherwise fulfilled the covenants incident to their loans, to the 
best of their abilities; 


COLLECTION OF CLAIMS AND OBLIGATIONS 


(d) collect all claims and obligations arising out of or under any mortgage, 
lease, contract, or agreement entered into pursuant to this subchapter and, if in 
his judgment necessary and advisable, to pursue the same to final collection in 
any court having jurisdiction: Provided, That the prosecution and defense of all 
litigation under this subchapter shall be conducted under the supervision of the 
Attorney General and the legal representation shall be by the United States at- 
torneys for the districts, respectively, in which such litigtaion may arise and by 
such other attorney or attorneys as may, under law, be designated by the At- 
torney General; 


PURCHASE OF PLEDGED OR MORTGAGED PROPERTY AT FORECLOSURE OR OTHER SALES; 
OPERATION, SALE OR DISPOSITION OF SAID PROPERTY 


(e) bid for and purchase at any foreclosure or other sale or otherwise to 
acquire the property pledged or mortgaged to secure a loan or other indebtedness 
owing under this subchapter, to accept title to any property so purchased or 
acquirea, to operate or lease such property for such period as may be necessary 
or advisable, to protect the interest of the United States therein and to sell or 
otherwise dispose of the property so purchased or acquired by such terms and 
for such considerations as the Secretary shall determine to be reasonable and 
to make loans as provided herein to provide adequate farm dwellings and build- 
ings for the purchasers of such property; 
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UTILIZATION OF INDEBTEDNESS 


(f) utilize with respect to the indebtedness arising from loans and payments 
made under this subchapter, all the powers and authorities given to bim under 
sections 1150-1150b of Title 12; 


RULES AND REGULATIONS 


(g) make such rules and regulations as he deems necessary to carry out the 
purposes of this subchapter. July 15, 1949, ¢. 338, Title V, section 510, 63 
Stat. 437. 


Section 1481. Issuance of notes and obligations for loan funds; amount limita- 
tion; security; form and denomination; interest; purchase and sale by 
Treasury; public debt transaction. 


The Secretary may issue notes and other obligations for purchase by the 
Secretary of the Treasury in such sums as the Congress may from time to time 
determine to make loans under this subchapter (other than loans under section 
1474 (b) of this title) not in excess of $25,000,000 on and after July 1, 1949, 
an additional $50,000,000 on and after July 1, 1950, an additional $75,000,000 
on and after July 1, 1951, and an additional $100,000,000 on and after July 1, 
1952. The notes and obligations issued by the Secretary shall be secured by the 
obligations of borrowers and the Secretary's commitments to make contributions 
under this subchapter and shall be repaid from the payment of principal and 
interest on the obligations of the borrowers and from funds appropriated here- 
under. The notes and other obligations issued by the Secretary shall be in 
such forms and denominations, shall have such maturities, and shall be subject 
to such terms and conditions as may be prescribed by the Secretary with the 
approval of the Secretary of the Treasury. Such notes or obligations shall bear 
interest at a rate determined by the Secretary of the Treasury, taking into con- 
sideration the currentgaverage rate on outstanding marketable obligations of 
the United States as of the last day of the month preceding the issuance of the 
notes or obligations by the Secretary. The Secretary of the Treasury is 
authorized and directed to purchase any notes and other obligations of the 
Secretary issued hereunder and for such purpose is authorized to use as a public 
debt transaction the proceeds from the sale of any securities issued under the 
Second Liberty Bond Act, as amended, and the purposes for which securities 
may be issued under such Act are extended to include any purchases of such 
obligations. The Secretary of the Treasury may at any time sell any of the 
notes or obligations acquired by him under this section. All redemptions, 
purchases, and sales by the Secretary of the Treasury of such notes or obligations 
shall be treated as public-debt transactions of the United States. July 15, 
1949. ¢. 338, Title V, section 511, 63 Stat. 488. 


Section 1482. Contribution commitments. 

In connection with loans made pursuant to section 1475 of this title, the Secre- 
tary is authorized, on and after July 1, 1949, to Inake commitments for contribu- 
tions aggregating not to exceed $500,000 per annum and to make additional 
commitments, on and after July 1 of each of the vears 1950, 1951, and 1952, 
respectively, which shall require additional contributions aggregating not more 
than $1,000,000, $1,500,000, and $2,000,000 per annum, respectively. July 15, 
1949, ¢. 338, Title V, section 512, 62% Stat. 438. 


Section 1483. Appropriations. 

There is authorized to be appropriated to the Secretary (a) such sums as may 
be necessary to meet payments on notes or other obligations issued by the Secre- 
tary under section 1481 of this title equal to (i) the aggregate of the contribu- 
tions made by the Secretary in the form of credits on principal due on loans 
made pursuant to section 1473 of this title, and (ii) the interest due on a similar 
sum represented by notes or other obligations issued by the Secretary: (b) an 
additional $2,000,000 for grants pursuant to section 1474 (a) of this title and 
loans pursuant to section 1474 (b) of this title on and after July 1, 1949, which 
amount shall be increased by further amounts of $5,000,000, $8,000,000, and 
$10,000,000 on July 1 of each of the years 1950, 1951, and 1952, respectively : and 
(c) such further sums as may be necessary to enable the Secretary to carry out 
the provisions of this subchapter. July 15, 1949, ¢. 338, Title V, section 513, 
63 Stat. 438. 


* * “ = * * * 
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Item 2 (b) (9) Tithe 7 


Section 1001. Power of Secretary; persons eligible; preferences; conditions for 
loan or mortgage. 

(a) The Secretary of Agriculture (referred to in this chapter as the “Secre- 
tary”) is authorized to make loans and to insure mortgages in the United States 
and in the Territories of Alaska and Hawaii and in Puerto Rico to persons eligible 
to receive the benefits of sections 1001-1005d of this title to enable such persons 
to acquire, repair, or improve family-size farms, or to refinance indebtedness 
against undersized or underimproved units when loans are being made or in- 
sured by the Secretary to enlarge or improve such units. Loans may also be 
made to assist borrowers under said sections in making the improvements needed 
to adjust their farming operations to changing conditions. 

(b) (1) Except with respect to veterans qualified under subsection (b) (2) 
of this section, only farm tenants, farm laborers, sharecroppers, and other indi- 
viduals (including owners of inadequate or underimproved farm units) who 
obtain, or who recently obtained, the major portion of their income from farming 
operations, shall be eligible to receive the benefits of sections 1001—1005d of this 
title. In making available the benefits of said sections, the Secretary shall give 
preference to persons who are married, or who have dependent families, and, 
wherever practicable, to persons who are able to make an initial down payment, 
or who are owners of livestock and farm implements necessary successfully to 
carry on farming operations. No person shall be eligible who is not a citizen 
of the United States. 

(2) Any veteran (defined herein as a person who served in the land or naval 
forces of the United States during any war between the United States and 
any other nation, and who shall have been discharged or released therefrom 
under conditions other than dishonorable) who intends to engage in farming as 
a principal occupation, and who meets the requirements of rules and regulations 
prescribed by the Secretary as to industry, experience, character, and other 
assurances of success as farmers, shall be eligible for the benefits of sections 
1001-1005d of this title and their applications shall be entitled to preference 
over those of nonveterans. 

(c) No loan shall be made, or mortgage insured, for the acquisition, improve- 
ment, or enlargement of any farm unless it is of such size and type as the Secre 
tary determines to be sufficient to constitute an efficient family-type farm-man- 
agement unit and to enable a diligent farm family to carry on successful farm- 
ing of a type which the Secretary deems can be carried on successfully in the 
locality in which the farm is situated: Provided, That loans may he made to vet- 
erans, or mortgages insured for veterans, as defined in subsection (b) (2) of this 
section, who have pensionable disabilities, to enable such veterans to acquire, 
enlarge, repair, or improve farm units of sufficient size to meet the farming 
capabilities of such veterans and afford them income which, together with their 
pensions, will enable them to meet living and operating expenses and the 
amounts due on their loans. As amended Aug. 14, 1946, ¢. 964, section 5, 60 
Stat. 1072. 

Section 1002. Examination, appraisal, and certification of loans and insurance 
by county committee. 

(a) The county committees established under section 1016 of this title shall 

(1) examine applications (filed with the chairman of the county committee, 
or with such other person as the Secretary may designate) or persons desiring to 
obtain the assistance of the Secretary in financing the acquisition of farms or 
farming operations in the county as provided in sections 1001—1005d, 1007, and 
1008-1029 of this title; and 

(2) examine and appraise farms in the county with respect to which applica- 
tions are made; 

(b) If the committee finds that an applicant is eligible to receive the benefits 
of section 1001-1005d, 1007, and 1008-1029 of this title, that, in the opinion of the 
colmmittee, by reason of his character, ability, industry, and experience, he will 
successfully carry out undertakings required of him under a loan which may be 
made or insured under said sections, that credit sufficient in amount to finance 
the actnal needs of the applicant, specified in the application, is not available 
tc him at the rates (but not exceeding the rate of 5 per centum per annum) 
and terms prevailing in the community in or near which the applicant resides for 
loans of similar size and character from commercial banks, cooperative lending 
agencies, or from any other responsible source ; and that the furm with respect to 
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which the application is made is of such character that there is a reasonable 
liklihood that the making or insuring of the loan with respect thereto will carry 
out the purposes of sections 1001-1005d of this title, it shall so certify to the 
Secretary. The committee shall also certify to the Secretary the amount which 
the committee finds is the fair and reasonable value of the farm based upon its 
normal earning capacity. The farm shall be appraised by competent employees 
of the Secretary thoroughly trained in appraisal techniques and the appraisal 
shall be made available to the county committee and the Secretary for their 
guidance in determining the value of the farm as specified above. 

(c) No member of the committee shall participate in any certification under his 
section with respect to any application or farm in which such member, or any 
person related to such member within the third degree of consanguinity or aflinity 
has any pecuniary interest, direct or indirect, or in which any of them had such 
interest within one year prior to the date of certification. 

(d) No loan shall be made for any purpose under sections 1001—1005d, 1007, and 
1008-1029 of this title and no mortgage shall be insured under sections 1001— 
1005d, 1007, and 1008-1029 of this title, unless certification by the committee, as 
required under this section, has been made with respect to the applicant applying 
for the loan and with respect to the farm which is to be taken as security either 
for an insured or an uninsured mortgage. As amended Aug. 14, 1946, c. 964, 
section 5, 60 Stat. 1072. 


Section 1003. Terms of loans. 

(a) Loans made under sections 1005-1005d of this title shall be in such amount 
(not in excess of the amount certified by the county committee to be the value 
of the farm) as may be necessary to enable the borrower to acquire the farm 
and for necessary repairs and improvements thereon, and shall be secured by ¢ 
first mortgage or deed of trust on the farm. Loans may not be made for the 
acquisition or enlargement of farms which have a value, as acquired, enlarged, 
or improved, in excess of the average value of efficient family-type farm-manage- 
ment units, as determined by the Secretary, in the county, parish, or locality 
where the farm is located. 

(b) The instruments under which the loan is made and security given therefor 
shall— 

(1) provide for the repayment of the loan within an agreed period of not more 
than forty years from the making of the loan; 

(2) provide for the payment of interest on the unpaid balance of the loan at 
the rate of 4 per centum per annum; 

(3) provide for the repayment of the unpaid balance of the loan, together 
with interest thereon, in installments in accordance with amortization schedules 
prescribed by the Secretary ; 

(4) be in such form and contain such covenants as the Secretary shall pre- 
scribe to secure the payment of the unpaid balance of the loan, together with 
interest thereon, to protect the security, and to assure that the farm will be 
maintained in repair, and waste and exhaustion of the farm prevented, and that 
such proper farming conservation practices as the Secretary shall preseribe will 
be carried out: 

(5) provide that the borrower shall pay taxes and assessments on the farm to 
the proper taxing authorities, and insure and pay for insurance on farm 
buildings; 

(6) provide that upon the borrower's assigning, selling, or otherwise trans- 
ferring the farm, or any interest therein, without the consent of the Secretary, 
or upon default in the performance of, or upon any failure to comply with, any 
covenant or condition contained in such instruments, or upon involuntary trans- 
fer or sale, the Secretary may declare the amount unpaid immediately due and 
payable, and that, without the consent of the Secretary, no final payment shall 
be accepted, or release of the Secretary’s interest be made, less than five years 
after the making of the loan; and 

(7) contain the provisions for refinancing specified in section 1018 (c) of this 
title. 

(c) Except as provided in paragraph (6) of subsection (b) of this section, no 
instrument provided for in this section shall prohibit the prepayment of any 
sum due under it. 

(d) No provision of section 203 of Title 11, otherwise applicable in respect 
to any indebtedness incurred under sections 1001-1005d of this title by any 
beneficiary thereof, shall be applicable in respect of such indebtedness until 
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such beneficiary has repaid at least 15 per centum thereof. As amended Aug. 14, 
1946, c. 964, section 5, 60 Stat. 1072; June 19, 1948, c. 551, section 1, 62 Stat. 534. 


Section 1004. Equitable distribution of loans. 

In making loans under sections 1001—1005d of this title, the amount which is 
devoted to such purposes during any fiscal year shall be distributed equitably 
among the several States and Territories on the basis of farm population and 
the prevalence of tenancy, as determined by the Secretary: Provided, That there 
may be distributed to each State such amounts as are necessary to finance loans 
pursuant to all bona fide applications from veterans qualified under section 
1001 of this title: Provided further, That there may be disbursed in any fiseal 
year to each State or Territory such amount not in excess of $100,000 as is 
determined by the Secretary to be necessary to finance loans in such State or 
Territory, under sections 1001—1005d of this title. As amended Aug. 14, 1946, 
c. 964, section 5, 60 Stat. 1072; Aug. 23, 1951, c. 344, section 1, 65 Stat. 197. 


Section 1005. Appropriations. 

To carry out the provisions of sections 1001-1005d of this title with respect 
to tenant-purchase loans, there is authorized to be appropriated not to exceed 
$50,000,000 for each fiscal year beginning with the fiscal year ending June 30, 
1947, and such further sums as may be necessary in carrying out the provisions 
of said sections during such fiscal year, with respect to tenant purchase loans 
and insured mortgages. As amended Aug. 14, 1946, c. 964, section 5, 60 Stat. 1072. 


Section 1005a. Farm tenant mortgage insurance fund; appropriation; disposi- 
tion of excess; use; annual report. 

(a) There is created a fund, to be known as the “farm tenant-mortgage insur- 
ance fund” (in sections 1001—1005d of this title referred to as the “fund”), which 
shall be used by the Secretary as a revolving fund for carrying out the pro- 
visions of said sections with respect to mortgages insured under section 1005b 
of this title and to mortgages accepted for the account of the fund under section 
1005c¢ of this title. There is authorized to be appropriated to the Secretary the 
sum of $25,000,000 to constitute such fund. 

(b) Moneys in the fund not needed for current operations shall be deposited 
with the Treasurer of the United States to the credit of the fund or invested in 
direct obligations of the United States or obligations guaranteed as to principal 
and interest by the United States. The Secretary may purchase, with money in 
the fund, any notes issued by the Secretary to the Secretary of the Treasury 
to obtain money for the fund. 

(c) All amounts deposited in or credited to the fund and the proceeds of 
investments of amounts in the fund shall be used only for purposes to which 
the fund is specifically authorized to be devoted under sections 1001-1005d of 
this title and shall not be diverted to any other use. 

(d) The Secretary shall include in his annual report a complete statement 
with respect to the status of the fund. July 22, 1987, c. 517, Title I, section 11, 
as added Aug. 14, 1946, c. 964, section 5, 60 Stat. 1072. 


Section 1005b. Insurance of mortgages—authorization to Secretary. 

(a) The Secretary is authorized, upon application of a prospective mortgagor 
or mortgagee under a first mortgage eligible for insurance under sections 1001-— 
1005d of this title, to insure such mortgage and to make commitments for the 
insurance of any such mortgage prior to the date of its execution. 


AGGREGATE AMOUNT OF MORTGAGES 


(b) The aggregate amount of principal obligations on all mortgages insured 
under sections 1001—1005d of this title, on all mortgages with respect to which 
commitments to insure have been made, and on all mortgages accepted for the 
account of the fund and not disposed of under section 1005d of this title shall 
not exceed $100,000,000 in any one fiscal year. With respect to any fiscal year, 
one-quarter of the amount available for insurance, commitments and acceptance 
of mortgages under sections 1001—1005d of this title shall be distributed among 
the several States and Territories on the basis of bona fide applications and the 
availability of farms with respect to which loans may be insured and the balance 
shall be distributed on the basis provided in section 1004 of this title, and pref- 
erences shall be given to mortgages executed by veterans qualified under section 
1001 of this title. 
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ELIGIBILITY PROVISIONS 


(c) In order for a mortgage to be eligible under sections 1001-1005d of this 
title— 

(1) the person obligated to pay thereunder shall be a person who would be 
eligible under section 1001 of this title for a loan under sections 1001—1005d of 
this title; 

(2) the farm mortgaged shall be one with respect to which, under section 
1001 (c) of this title, a loan could be made under sections 1001-1005d of this 
title; 

(3) there shall be an appropriate certification by the county committee as 
required by section 1002 of this title; 

(4) the mortgage instruments shall comply with section 1003 (b) of this title, 
except that the base rate of interest shall be 3 per centum per annum; 

(5) the principal obligation (and fees and other charges chargeable under 
subsection (d) of this section) shall not exceed 90 per centum of the reasonable 
value of the farm and necessary repairs and improvements thereon, as such 
values are certified by the county committee pursuant to section 1002 (b) of 
this title; 

(6) the mortgage instruments shall contain a covenant to pay to the Secretary 
the initial and annual charges provided for in subsections (d) and (e) of this 
section, and a covenant to pay to the Secretary, as collection agent for the 
mortgagee, the amounts payable by the mortgagor to the mortgagee under the 
mortgage; and 

(7) the mortage instruments shall contain a stipulation (not binding upon 
the Secretary) that the holder of the mortgage will accept the benefits provided 
by section 1005¢ of this title in lieu of any right of foreclosure which he may 
have against the property and any right to a deficiency judgment against the 
mortgagor on account of the mortgage. 


PAYMENT OF INITIAL FEES; DISPOSITION 


(d) The Secretary shall require the payment by the mortagor or mortgagee of 
such initial fees for inspection, appraisal, and other charges as it finds necessar, 
and such amounts may be included in the principal obligation of the mortgage, 
and the payment of such delinquency charges and default reserves as it finds 
The proceeds of such fees shall be deposited in the Treasury for use 


necessary. 
for administrative expense as provided in subsection (e) (2) of this section. 


COLLECTION OF INITIAL CHARGE; DISPOSITION 


(e) (1) The Secretary shall collect from the mortgagor for mortgage insurance 
un annual charge at the rate of 1 per centum of the outstanding principal obli- 
gation of the mortgage; the initial charge shall be collected simultaneously with 
the insurance of the mortgage and shall cover the period from the date of loan 
closing to the date of the first installment payable on the loan; the next and 
each succeeding charge shall be computed on the outstanding principal obligation 
remaining unpaid after the due date of each installment payable on the loan, 
and shall be payable on or before the next succeeding due date of an installment 
of principal and interest. If the principal obligation of the mortgage is paid in 
full in less than five years after the time when the mortgage was entered into, 
the Secretary may require payment by the mortgagor of the entire annual 
charge computed for the year then current, and an additional charge equal to 
the annual charge for such year. The Secretary may modify existing contracts 
so as to require future payments thereunder in accordance with the provisions 
of this section. 

(2) One-half of the amount paid as charges in pursuance of this subsection 
shall be the premium for insurance and shall be deposited in the fund and may 
be used only for purposes to which the fund may be devoted, the other half of 
the amounts so paid shall be deposited in the Treasury to the credit of the 
Secretary and shall be available only for administrative expenses to carry out 
the provisions of sections 1001-1005d of this title, relating to mortgage insurance. 


PAYMENT OF SUMS TO MORTGAGEE ; PAYMENT OF FULL AMOUNT; REPAYMENTS TO FUND 


(f) (1) The Secretary shall promptly remit to the mortgagee under any mort- 
gage insured under sections 1001—1005d of this title any sums collected by it as 
agent for the mortgagee. The Secretary shall promptly advise any such mort- 
gagee of any default by the mortgagor. 
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(2) If the mortgagor has failed to pay to the Secretary the full amount of any 
installment on or before the due date thereof, the Secretary shall pay promptly 
the unpaid amount of such installment of principal and interest to the mortgagee, 
less the amount of any previous prepayments except payments from proceeds 
from the voluntary or involuntary sale of any part of the mortgaged property or 
from royalties from leases under which the value of the security is depreciated. 

(3) If the mortgagor fails to pay any amounts due for taxes, special assess- 
ments, water rates, and other amounts which may become liens prior to the 
mortgage, and any amounts due for property insurance premiums, such amounts 
may be paid by the Secretary, either before or after assignment of the insured 
mortgage to the Secretary, for the account of the mortgagor as provided in 
paragraph (4) of this subsection. 

(4) Payments by the Secretary under paragraphs (2) and (3) shall be ad- 
vanced out of the fund for the account of the mortgagor. Such advances shall 
be repaid to the fund out of the first available collections received from the 
mortgagor. Such advances shall bear interest at the rate fixed in the insured 
mortgage payable out of any subsequent collections, and, until repaid, the ad- 
vance and interest thereon shall be added to subsequent installments. 


INSURANCE CONTACT AS INCONTESTABLE 


(g) Any contract of insurance executed by the Secretary under this section 
shall be conclusive evidence of the eligibility of the mortgage for insurance, and 
the validity of any contract of insurance so executed shall be incontestable in the 
hands of any holder thereof from the date of the execution of such contract, ex- 
cept for fraud or misrepresentation of which such holder has actual knowledge. 


RELEASE OF MORTGAGOR 


(h) The Secretary may, at any time, for good cause shown and under such 
terms and conditions as he may prescribe, consent to the release of the mortgagor 
from his liability under the mortgage or the credit instruments secured thereby, 
or consent to the release of parts of the mortgaged property from the lien of 
the mortgage. 

ASSIGNMENT OF MORTGAGE 


(i) The holder of any mortgage insured under sections 1001—1005d of this title 
may, upon notice to the Secretary, assign such mortgage together with the ac- 
companying note and contract of insurance and the assignee thereof shall there- 
upon become entitled to all the benefits of such contract of insurance: Provided, 
That no such assignment shall be binding upon the Secretary until notice thereof 
has been given the Secretary and the Secretary has acknowledged receipt of such 
notice. 


REPURCHASE OF INSURED MORTGAGES; AGREEMENTS DETERMINATION OF VALUE 


(j) The Secretary is authorized to enter into agreements from time to time 
with the holder of a mortgage heretofore or hereafter insured under sections 
1001-1005d of this title that any holder thereof, at the holder’s option, shall be 
entitled, upon assignment of such mortgage to the Secretary within one year 
after the expiration of a period fixed by such agreement, to have the mortgage 
purchased by the Secretary even though the mortgage is not then in default, pro- 
vided the initial fixed period shall be not less than five years from the date 
of the insured mortgage. Such assignment shall be accomplished in the same 
manner and the value of such mortgage shall be determined on the same basis 
as provided by section 1005c of this title for mortgages in default. The Secretary 
may purchase any such mortgage with moneys in the fund and may sell it at its 
value likewise determined in accordance with section 1005c of this title at the 
time he sells it, and reinsure it, if necessary, or he may retain it for the account 
of the fund until the indebtedness is discharged through refinancing by the mort- 
gagor, by foreclosure, or otherwise. The value of all such mortgages retained 
for the fund as herein provided shall not be included in computing the aggregate 
amount of mortgage obligations that may be insured in any one fiscal year, as 
provided in subsection (b) of this section. If there should not be sufficient cash 
in the fund to enable the Secretary to make payments to purchase mortgages 
as provided in this subsection, in order to obtain funds to make such payments 
notes may be issued and purchased in the same manner as provided in section 
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1005c of this title. July 22, 1937, c. 517, Title I, section 12, as added Aug. 14, 
1946, c. 964, section 5, 60 Stat. 1072, and amended June 19, 1948, ec. 551, sections 
2-5, 62 Stat. 584; Aug. 23, 1951, ec. 344, section 1, 65 Stat. 197. 


Section 1005c, Payment of insurance upon default; issuance of notes; purchase 
of notes by Treasury; assignment of mortgage 

(a) In any case in which the mortgagor under a mortgage insured under 
section 1005b of this title is in default for more than twelve months, the 
mortgagee shall be entitled to receive the benefit of the insurance as provided 
in this section, upon assignment to the Secretary of (1) all the mortgagee’s 
rights and interests arising under the mortgage so in default; (2) all claims of 
the mortgagee against the mortgagor or others, arising out of the mortgage 
transaction; (3) all policies of title or other insurance and all surety bonds and 
other guaranties and any and all claims thereunder relating to the mortgage or 
the mortgaged property; (4) any balance of the mortgage loan not advanced 
to the mortgagor; and (5) any cash or property held by the mortgagee, or to 
which he is entitled, as deposit made for the account of the mortgagor and 
which has not been applied in reduction of the principal of the mortgage in- 
debtedness; and upon transfer to the Secretary of such originals or copies of 
records, documents, books, papers and accounts relating to the mortgage trans- 
action, as the Secretary prescribes. Upon such assignment and transfer, the 
Secretary shall pay to the mortgagee, in cash, an amount equal to the value 
of the mortgage and the note and mortgage shall thereupon become a part of 
the fund. For the purposes of this subsection, the value of the mortgage shall be 
determined, in accordance with rules and regulations prescribed by the Secre- 
tary, by adding to the amount of the original principal obligation of the mort- 
gage which was unpaid on the date of default, the amount of all unpaid interest 
and the amount of all payments which have been made by the mortgagee for 
taxes, special assessments, water rates, and other payments in discharge of 
liens which are prior to the mortgage, and insurance on the property mortgaged, 
atu oy deducting from such total amount any amount received on account of the 
mortgage indebtedness after such default. 

(b) If there should not be sufficient cash in the fund to enable the Secretary 
to make the payments to mortgages as provided in subsection (a) of this section, 
the Secretary may make and issue notes to the Secretary of the Treasury to 
obtain funds to make such payments. Such notes shall be signed by the Secre- 
tary or by his duly authorized representatives and shall be negotiable. Such 
notes shall bear interest, payable semiannually, at a rate equal to the average 
tate of interest, computed to the end of the calendar month next preceding the 
date of issue, borne by all interest bearing obligations of the United States then 
forming a part of the public debt, and shall have such maturities as the Secre- 
tary may determine with the approval of the Secretary of the Treasury. 

(ec) The Secretary of the Treasury is authorized to purchase any notes issued 
by the Secretary pursuant to this section and any renewals thereof and for 
such purchases may use as a public debt transaction the proceeds from the sale 
of any securities issued under sections 745, 747, 752, 754b, 757b, 757c, 758, 760, 
764-766, 769, 771, 773, 774 (2) and 801 of Title 31, and the purposes for which 
such securities may be issued under said sections, are extended to include any 
such purchases. All redemptions, purchases, and sales by the Secretary of the 
ao of such notes shall be treated as public debt transactions of the United 

tates. 

(d) In any case in which the mortgagor violates any covenant or condition of 
his mortgage, the Secretary may require the mortgagee to assign such mortgage, 
together with the incidents thereto, upon payment of the value of the mortgage 
determined in accordance with this section. July 22, 1987, ¢. 517, Title I, see- 
tion 13, as added Aug. 14, 1946, c. 964, section 5, 60 Stat. 1072. 


Section 1005d. Procedure with respect to mortgages in default; disposition of 
realized amounts; disbursements for preservation and protection. 

(a) Upon accepting the assignment of any insured mortgage, the Secretary 
shall ascertain whether or not the mortgagor (which term as used in this see- 
tion shall include the mortgagor or his heirs or assigns) desires to remain in 
possession of the mortgaged property. If the mortgagor does not desire to 
remain in possession of the mortgaged property or if the Secretary is unable 
to make the findings prescribed by the next sentence, the Secretary may proceed 
to foreclose the mortgage. If the mortgagor desires to remain in possession of 
the mortgaged property and if the Secretary finds that the mortgagor (1) has 











er 
he 


Ss 
of 
ze 
id 
or 


to 
id 
n- 
of 


1e 
le 
of 


t- 
st 
r 
f 
l, 


| 


ie OO = 


os Wwe 


SS —- 


7 








EMERGENCY POWERS CONTINUATION ACT 189 


made reasonable efforts to meet all defaulted payments and to comply with the 
other covenants and conditions of his mortgage and (2) will probably be able to 
meet such defaulted payments within five years after the maturity date or dates 
of the defaulted payments, the Secretary may enter into an agreement with the 
mortgagor providing for the payment of such defaulted payments together with 
interest thereon, at such times not later than five years after the maturity date 
or dates as the Secretary may deem to be within the probable future means of the 
mortgagor. Should any mortgagor with whom the Secretary has entered into 
such agreement thereafter fail to meet any payments, the Secretary may proceed 
to foreclose the mortgage. Expenses and fees incident to foreclosure may be 
advanced out of the fund for the account of the mortgagor. 

(b) Amounts realized under section 1025 of this title on account of property 
which was subject to an insured mortgage shall be deposited in the fund. 
Amounts payable by the Secretary under section 1024 of this title with respect to 
such property, and any necessary costs and expenditures for the operation, pres- 
ervation, and protection of such property, shall be paid out of the fund. July 22, 
1937, c. 517, Title I, section 14, as added Aug 14, 1946, c. 964, section 5, 60 Stat. 
1072, and amended June 19, 1948, c. 551, sections 6, 7, 62 Stat. 536. 


STATEMENT OF CHARLES Q. KELLEY, FARMERS HOME 
ADMINISTRATION, VETERANS’ REPRESENTATIVE 


Mr. Keuiey. Mr. Chairman, the Farmers Home Administration of 
the United States Department of Agriculture makes loans under the 
Bankhead-Jones Farm Tenant Act, as amended, to buy enlarged and 
improved farms. Under the Housing Act of 1949 we make loans to 
construct, repair, and improve houses. Under the law veterans re- 
ceive preference. Those loans are supervised, and of course are made 
only to eligible borrowers. 

It is our present policy, Mr. Chairman, by administrative policy, to 
give preference to Korean veterans over nonveterans. That is our 
statement, sir. 

Mr. Forrester. Do you have any further elaboration on your state- 
ment? 

Mr. Ketixy. None whatsoever, sir. We give veterans preference. 
We can do it under the law, and it is our administrative sdhee to give 
veterans’ preference to the Korean veterans, and we are going to con- 
tinue that. 

Mr. Forrester. As chairman, I think I can make the observation 
that I happen to know that Mr. Lasseter is doing that. I have had 
personal experience with that and know that to be true. 

Mr. Picxerr. I would like to ask you this, sir. In order to effectuate 
the policy that you have announced for the department you represent, 
is it necessary that we continue in force the section involved known as 
2 (b) (9) in this proposed bill? 

Mr. KeLey. Mr. ickett, I would rather not venture that legal 
opinion. I imagine they have perused that, but that is our policy to 
do that. We are going to continue it so far as I know. We told the 
Congress we would do it. 

Mr. Picxerr. You are going to continue it so long as there is a de- 
sirability for it and the statutory authority to do it. Is that it? 

Mr. Kettey. That is right. 

Mr. Forrester. Do you have anything further on this matter, Mr. 
Burrus? 

Mr. Burrus. No, sir. 

(The following supplemental information submitted for the record 
by the Administrator, Farmers Home Administration. ) 
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UnIrep STATES DEPARTMENT OF AGRICULTURE, 
FARMERS HOME ADMINISTRATION, 
Washington 25, D. C., March 19, 1952. 
Lt. Col. F. M. LUNDBERG, 
643 Pentagon Building, Washington, D.C. 

DEAR COLONEL LUNDBERG: In response to your inquiry, this will advise you that 
loans made by the Farmers Home Administration under titles I and IT of the 
Bankhead-Jones Farm Tenant Act are limited by statute to citizens of the United 
States. Section 1b of that act (7 U. S. C. 1001b) provides that “no person shall 
be eligible who is not a citizen of the United States.” Section 21 of the same act 
authorizes the Secretary to make loans to farmers and stockmen who are citizens 
of the United States. 

This agency also makes loans under title V of the Housing Act of 1949 (42 
U. S. C. 1471) to enable the owners of farms to construct, improve, repair, or 
replace dwellings and other farm buildings. Although this statute does not 
specifically limit the eligibility of borrowers, it does authorize the Secretary: to 
make rules and regulations deemed necessary to Carry out the purposes of the 
act. Under that authority, regulations governing such loans which have been 
issued with the approval of the Secretary provide no such loan shall be made 
unless the applicant is a citizen of the United States. 

In connection with loans for agricultural production disasters under the act 
of April 6, 1949 (12 U. S. C. 1148a), and the act of August 28, 1937, known as 
the Water Facilities Act (16 U. S. C. 590r), neither statutory nor regulatory 
limitations prevent the making of loans to noncitizens. 

In connection with loans where citizenship is a qualification, we are advised 
by the Solicitor of this Department that the filing of first citizenship papers is not 
sufficient to qualify the applicant as a citizen. Consequently, with respect to these 
types of loans an alien is not eligible regardless of whether or not he has declared 
his intention to become a citizen. 

Sincerely yours, 
DILLARD B. LASSETER, 
Administrator. 


Mr. Forrester. At this time we will recess, to resume at 2 o’clock 
this afternoon. 
(Thereupon, at 11:50 a. m., a recess was taken until 2 p. m. of the 
same day.) 
AFTERNOON SESSION 


The subcommittee reconvened at 2 p. m., Hon. E. L. Forrester, 
presiding. 

Members present: Representatives Forrester, Pickett, Boggs. and 
Hillings. 

Present also: Miss Velma Smedley, assistant chief clerk, and Wil- 
liam R. Foley, committee counsel. 

Mr. Forrester. The committee will come to order and, Mr. Burrus, 
we will ask you to proceed. Which particular topic do you want to 
take up first, Mr. Burrus? 

Mr. Burrus. We would like to straighten out the questions that 
were raised just as we adjourned on item 1 (c). 

Mr. Forrester. Was that the one presented by the last gentleman? 

Mr. Burrus. Yes, sir. It has to do with continuing appointments. 
A statement has been prepared which we think does state the Depart- 
ment of Defense’s policy with respect to these two pieces of legislation. 
Colonal Mitchell will make the statement. 

Colonel Mircnetn, A pertinent point to remember with respect to 
the Armed Forces Reserve Act which we were discussing, and has 
bearing on the section under consideration—1! (c) of the joint resolu- 
tion—is that it may be as long as 18 months after the enactment of 
the Reserve Act before the Army and the Air Force will have any 
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definite way of knowing how many reservists whose appointments 
would expire at the termination of the war plus 6 months, will elect 
to remain in the Reserves. 

It may be possible when that time comes that this section—1 (c)— 
will no longer be necessary and the Department of Defense may be 
able to recommend its repeal. In any event, under the terms of House 
Joint Resolution 386, the continuation of these emergency powers can 
be terminated earlier than the current emergency plus 6 months by 
concurrent resolution of Congress. 

It should be noted also with respect to the provision of the Reserve 
Act that it would be the policy of the Army and the Air Force as far 
as circumstances will permit, to allow reservists who did not desire 
an indefinite appointment to be separated from the Reserves—this 
would be contingent upon personnel requirements. 

Thus under the Reserve Act it would be possible for the Army and 
the Air Force to determine the exact number of reservists who would 
remain in the Reserves voluntarily. Until that time, however, it must 
be stressed that the Army and the Air Force cannot run the risk of 
a wholesale exodus of reservists whose appointments will have expired 
if they are not continued by this joint resolution. 

In other words, sir, the point is that we need this bill now, because 
of the very serious personnel problem that is presented. When the 
Reserve Act is passed, if at that time it appears possible that we can, 
in view of the situation at that time, obtain the officers necessary, we 
‘van make a further study of the situation at that time and possibly 
repeal this act. 

is ntil that time, sir, the Department of Defense could not say defi- 
nitely whether the passage of the Armed Forces Reserve Act will com- 
pletely answer the question or not. 

Mr. Forrester. Mr. Boggs, do you have any questions / 

Mr. Bocas. No, sir. 

Mr. Forrester. Mr. Pickett ? 

Mr. Pickerr. What was the statement about allowing them to retire 
voluntarily ? 

Colonel Mircuei.. If the Reserve Act were passed, and an officer 
wanted out, of course, it would certainly be the policy of the Depart- 
ments of the Army and the Air Force to permit it insofar as the per- 
sonnel situation would permit at the time in question. 

We would have to see what 18 months after the passage of the 
Reserve Act would bring before we could say for sure. And we do not 
feel that the Department of Defense is able to state at this time defi- 
nitely whether that act will answer the full requirements or not. 

It is a proposed permanent piece of legislation, it is much needed, 
we believe, and it is a good law. 

Mr. Pickerr. I believe you clarified the point that I had in mind, 
Colonel, that the action toward release of the men on active duty is 
contingent upon the Reserve Act rather than upon a continuation of 
this act. That is what your statement is applicable to, is it not? 

Colonel MircHe.u. Yes, sir. The Reserve Act we hope will do the 
job. We cannot be positive. 

Mr. Boces. Approximately how many Reserve officers and warrant 
officers are on active duty now involuntarily ? 

Colonel Mrreueiy. Involuntarily ? 
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Mr. Bocas. On active duty. This section does not come up until 
the man is called to active duty, really. This section as I see it just 
continues the big pool from which the Defense Establishment may 
select. Then the real question of hardship comes up, or the question of 
whether a man wants to be in a Reserve status comes up at the time 
he is called up for active duty. 

There were a lot, as you well know, Colonel—there are a lot of re- 
servists who stayed in the Reserves voluntarily for that war emer- 
gency. They recognize that they have something that they can offer 
under that circumstance. But under the present emergency they are 
not individually satisfied that that is the type of Reserve capacity they 
were in. 

I have heard that discussed many times by Reserve officers. As a 
matter of fact, I am familiar with two or three cases where they were 
only too ready to go when war comes. But under the present situation, 
to give up their business or their law practice, or whatever it may be, 
they feel that they have more to contribute to the—it is a personal feel- 
ing, I understand, as to how they can get at it, from a personal point 
of view—to contribute to the welfare of their community and the 
strength of the country by continuing in their normal professional or 
peacetime pursuits. 

This situation is not just what they visualize as a call upon them as 
a Reserve officer to pick up their uniform and go and leave everything 
else. Many of them share that thought. I think if we continue this 
item, which in itself does not look too serious on the face of it, we are 
creating a pool of Reserve officers, many of them available for active 
war service but not for this type of thing we are in now. 

I am wondering how many are on duty today involuntarily and 
who have protested that. 

Colonel Mrrcretz. I do not know how many have protested. The 
total number of Reserve officers on active duty at the present time is 
98,000 and a few odd Reserve officers. At the time the Korean con- 
flict opened, there were over 40,000 Reserve officers on active duty 
voluntarily. 

Mr. Boggs. I do believe this from my own observations as a reservist, 
and I know personally that there are many who want to get on active 
duty and cannot get on active duty, and there are a lot on active dut 
who do not want to be on active duty ad who try to avoid the call 
at the present time. It seems to me that there is some kind of a policy 
to call those who do not want to come on, and those who want to get on 
cannot get on. 

There are several cases where I tried to get fellows on active duty, 
but I cannot do it. 

Colonel Mircuett. Mr. Congressman, of course the Reserve officers 
called to active duty to meet the requirements of an Army the size of 
which has been decided upon by higher authority. The personnel 
of the Army is balanced very carefully by skill. Reserve officers are 
called to active duty to fill requirements. Insofar as is possible and 
practical, volunteers are called. We cannot always meet our require- 
ments this way. 

However, every effort, I can assure you, is made to get volunteer 
officers for active duty. This authority, which would continue these 
Reserve officers’ appointments in effect until the duration of the emer- 
gency plus 6 months, would make available officers for call to active 
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duty. The Department of the Army policy is to recall the absolute 
minimum to meet requirements without their consent. 

At the present time very, very few are being called. Earlier in the 
Korean emergency there were asad numbers. In the future, I can 
definitely say that the very minimum will be so called. 

However, the Reserve officers will be there in the pool available if 
the conditions require that officers of their category, rank, experience 
and skills are necessary. 

Mr. Boses. Is there an effort at the present time to replace by volun- 
teer officers those officers who are on duty involuntarily / 

Colonel Mrrcneit. Yes, sir; there is a very great effort being made 
to do that and with some success. Of course if House Joint Resolution 
386 is not passed, there are a great many officers on active duty whose 
commissions expire, both those who voluntarily want to stay on and 
those who would not. For those who volunteer to stay on, you can 
see that there would be a very large administrative problem to furnish 
them with new commisisons. Those who do not, of course they would 
leave. There would be no authority to hold them because they would 
no longer be Reserve officers. Their tenure of involuntary service is 
presently prescribed by legislation as a definite period of time—24 
months under some conditions, 17 under others. When that is over . 
they are free to go home, and they are not subject for recall again 
unless another emergency develops, and is so stated by Congress. 

So we cannot call these same people back again. 

Mr. Pickxerr. Again, let me be sure that I understand this point: 
A second declaration of emergency by the Executive would not permit 
these men to be called back even though we extended this act? 

Colonel Mrrcneti. That is correct 100 percent. 

Mr. Picxerr. It would have to be a declaration by the Congress? 

Colonel Mrrener.. That is right, an emergency declared by Con- 
gress. ° 

Mr. Forrester. Are there any further questions? 

Mr. Boges. No, sir. 

Mr. Forrester. Mr. Burrus. 

Mr. Burrus. Colonel Plott would like to amplify a statement that 
he made. He asked to be permitted to do that. 


STATEMENT OF LT. COL. WILLIAM C. PLOTT 


Lieutenant Colonel Pirorr. With regard to the recall problem, it 
was stated this bill did not affect it at all. That statement is too 
broad. As Colonel Mitchell just pointed out, Mr. Boggs, it does 
broaden the field from which individuals may be called, Insofar as 
that is concerned, it does affect the recall program. I think I should 
add at this time that through fiscal year 1953 the Air Force will not 
call any reservists involuntarily to active duty. That has been decided. 
It is the Air Force policy. 

Involuntary recalls have stopped and we are filling the slots with 
voluntary officers coming on. 

Mr. Forrester. That statement is only as to the Air Force? 

Lieutenant Colonel Piorr. Only as to the Air Force, yes, sir. 

Mr. Forrester. Is there any policy so far as the Army is concerned 
on that ? 
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Colonel Mircneit. We attempt to fill all that we can by volunteers. 
The numbers that would be recalled without their consent at the 
present time is very, very low. Delays, officers who have been previ- 
ously called and delayed, may still be coming in. At the present time 
a study is being conducted in the Department of the Army to see 
whether or not it would be possible to cut the program down or 
eliminated for all intents and purposes. However, we cannot say 
at this time whether that will be possible or not, or if so, for how long. 

Mr. Forrester. Colonel, I can conceive that probably it might be 
that when you are looking over your list of reserves, you examine 
into the records of those reserves and probably their former records 
as to their skills and their abilities, outstanding service and so forth, 
that that would be considered in determining how you w ould call them 
back. Am I right or not? 

Colonel Mircnetyi. You are speaking of the individual, sir? 

Mr. Forrester. Yes. 

Colonel Mrrenenyi. Yes, sir, that is done. 

Mr. Forrester. The truth of it is, getting down to brass tacks, the 
one Who gave the best service and the one who demonstrated more 
ability, ac tually is the man who is more liable to get his call more 

*quickly, is he not ? 

Colonel Mrreneit. A man’s ability, his past record, is a very definite 
factor. It is considered in the individual recall, yes, sir. 

Mr. Forrester. I recall that there was a reservist in Sumter County, 
Ga., and his friends asked me to intervene, and if my memory is not 
faulty, they said to me substantially, “We checked into this young 
man’s record. It is so completely outstanding that we have just got 
to have him.” Of course I can see the situation that you are in. That 
kind of worries me, that a man who has been the most faithful, the 
most loyal, the most efficient, is the man who has to bear the brunt 
ahead of the man who was not making too big a contribution or had 
not made any too big a contribution to the Government. 

Colonel Mrreneni. That is an observation that IT do not believe T 
should comment upon, sir. I think that a great deal of what you say 
is correct. 

Mr. Forrester. I do not know what you can do about it. That is 
your job, to get men to come back to build an army. That is what 
we are more or less doing, we are trying to reconstruct, trying to 
have an army. I can certainly understand that vou folks want the 
best talent. It is certainly a bad situation for us to be in. 

Colonel Mrretneiy. We try to spread the burden as much as we can. 
The factor such as you mention is taken into consideration. Every 
attempt is made to balance other factors, too, against that. However, 
all things being equal, of course, as you pointed out, the man who has 
the best talent would be more useful than a man who did not. 

Mr. Forrester. You can see the shape a Congressman is in when 
he answers over the telephone, “I took the matter up but they said that 
your record is so outst: Ay ied and your record is so effic ‘ient, you are 
so efficient, that you don’t have a Chinaman’s chance. You had better 
get vour bag packed.” 

Colonel Mrrueii. Yes, sir; I can see where that would be difficult 
to answer. 

Mr. Forrester. Do you have another witness on the subject? 
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Mr. Burrus. Colonel Poole is here to explain the policies, regula- 
tions, and administration of the hardship cases that you have been in- 


quiring about. 
STATEMENT OF LT. COL. ALLAN E. POOLE, AIR FORCE 


Lieutenant Colonel Poor. What was your question, sir? 

Mr. Burrus. Would you rephrase your question, sir? He was not 
here this morning. 

Mr. Forresrer. I would be happy to do that. This subcommittee 
was advised this morning that there is a policy and a definition where- 
by we might understand what is a hardship ‘vase. In other words, 
that a criterion, a general rule or criterion has been established. I am 
mighty happy to see you. TI want you to get completely comfortable 
and give that to us, sir. 

Lieutenant Colonel Poor. I hope you feel the same way when I 
leave. 

Mr. Forrester. That will depend on the clarity. 

Lieutenant Colonel Pootx. I brought along with me a copy of the 
regulation for airmen and also one for officers with reference to 
hardship. 

Mr. Forrester. What is the definition of hardship / 

Lieutenant Colonel Pooie. We took it from 10 United States Code 
652. If you do not mind, I will read it: 

Discharge: An Airman may in the discretion of the Air Force be discharged 
for, (1) hardship, when by reason of death or disability of a member of his 
family occurring after his enlistment or induction, members of his family be- 
come principally dependent upon him for care or support. (2), Hardship, when, 
under circumstances not involving death or disability of a member of his family, 
his separation from the service will materially affect the care or support of his 
family by allleviating undue hardship. 

Normally we associate it, as you gather from this, upon illness or a 
death in the family, or where circumstances are such that he must be 
out of the military service to provide care and support. They define 
the members of his family, as in 102—G, the Career Compensation Act, 
as being members of his immediate family. I believe it also includes 
mothers and fathers when they are in fact 50 percent or more de- 
pendent upon the individual. 

Mr. Forrester. That is only compensation, the Compensation Act 4 

Lieutenant Colonel Pootr. IT am sorry, I didn’t get your question. 

Mr. Forrester. That is under the Compensation Act. 

Lieutenant Colonel Pootr. The term “dependent” as defined in the 
Careeer Compensation Act. 

Mr. Forrester. That is hardship relative to the father or the 
mother when either of them are 50 percent or more dependent. Is 
that right ? 

Lieutenant Colonel Poorer. Yes, sir. Members of his immediate 
family. If he does not have a wife or children, and he is the sole 
support of his mother and father who have become disabled or ill to 
such an extent that he is required to be out of the military service to 

care for them. 

Mr. Forrester. That is related to dependents / 

Lieutenant Colonel Pootr. Yes, sir. 

Mr. Forrester. How do you determine when there is a hardship 
within the purview of the law or your rule where a man bases his 
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hardship on account of his business? How do you determine that? 
What rule do you have? 

Lieutenant Colonel Poors. I do not know that that is specifically 
defined in any particular regulation, other than the fact that it de- 
pends upon the ease as submitted. I have seen cases where an indi- 
vidual, who had a business and it was properly being run by someone 
else prior to the time that he came into the military service, subse- 
quent to his entry into the military service there was illness, death, or 
the fellow quit and took a better job and he stood to lose his business 
by virtue of the fact that he had no one to run it, his wife was unable 
to run it for him, and he had no one else that he could turn to. 

Those cases get a pretty good going over and I see no reason why 
ow. could not get a discharge for hardship just the same as anyone 
else. 

Mr. Forrester. Is there any specific requirement for a showing 
that this person would have to come up to? In other words, do you 
have any particular rules or any showing that he has got to comply 
with in order that he might justify an application for discharge on a 
hardship ground occasioned by his business? 

Lieutenant Colonel Pootr. It weuld be financial hardship, where 
members of his family would suffer if he did not get out. In other 
words, the fact that he can make more money in civilian life does not 
necessarily constitute a hardship within the meaning of the military 
services. However, if his family should suffer by virtue of the fact 
that he is not affording them sufficient monies to maintain themselves, 
then it would constitute hardship. 

Mr. Forrester. Do you have a standard, do you have a rule in that 
particular matter as to a man addressing himself to a board and askin 
for a deferment or a discharge on account of hardship caused by his 
business ¢ 

Lieutenant Colonel Prorr. With regard to delays for reservists 
being called to active duty, we have a regulation which says, in 
effect, exactly the same thing as in the case of hardship as does your 
discharge regulation which Colonel Poole has here, with the one excep- 
tion. If a man has his own business, obviously if he is in the service 
he probably does not have his own business and his discharge would 
not be because of business reasons; whereas when he is being called 
he will have his own business and our boards are instructed to con- 
sider that as one of the items which can be a hardship case not warrant- 
ing a recall. 

Mr. Forrester. But do you have any rules, do you know ? 

Lieutenant Colonel Piorr. Yes, sir. They are covered by Air Force 
Regulation 35-83. 

Mr. Forrester. What does that say ? 

Lieutenant Colonel Piorr. It says the same thing regarding delays 
in calls to active duty in the event of hardship as our regulation on 
discharge for hardship, with the one exception of the man owning 
his own business. If he owns his own business, of course, the situa- 


tion is different when he is being called from civilian life as when 
he is being discharged from the service after he has been in for some 
time. 

Mr. Forrester. Let me give you a concrete example of what I am 
talking about and then tell me what are the rules that you can point 
out, that are in print, that would govern this matter. Suppose there 
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were a merchant—this happens to be a true case—who had four 
sons. Three of them served in World War II extensively. Those 
three remained in the Reserves. The father was living. 

Last year the father died. One of the sons volunteered for the 
Air Force and is now a sergeant. The other son had been called back 
into the Reserves and is now a captain in the Infantry. The fourth 
son—died. Then the last and remaining son, who was operating that 
business, he is in the reserves as a lieutenant and is now being called, 
which means that the man who owned that business and died last 
year, all of his living sons are in the Army except one, and that one is 
being called now to come back on account of being in the Reserves, 
and nobody is left to operate that chain of stores. hat rule do you 
have there ? 

Colonel Mrreneii. That is the Army. I believe that I can take over 
there. I believe you said the last one was an Army officer. 

Mr. Forrester. That is right. 

Colonel Mrrcnet. As far as the Army is concerned we have similar 
regulations. I have looked this up during the noon hour. Ours is 
Army Regulation 125-330. We have a provision within that regula- 
tion covering hardship of a financial nature such as you have dis- 
cussed. The general rule is that if an officer subject to recall received 
recall orders like that and he can establish the fact that he has a 
financial hardship of a serious nature which cannot be alleviated by 
suitable alternate means, that he can be what we call delayed. If at 
the end of 6 months of such delay it appears that the delay was going 
to be of an indefinite nature—that is, the condition still exists and 
will exist for an indefinite period of time—then his instructions to 
report are revoked and he is not called. 

That is decided first of all by the local military district. They rule 
first whether the hardship is there or whether it is not. If they rule 
against the officer 

Mr. Forrester. Just a minute. Would they be permitted to rule 
against him, assuming that these facts that I have related to you are 
absolutely true ? 

Colonel Mrrcneiy. You see, it depends on somebody’s judgment as 
to whether or not an individual, any individual, who maintains that 
he has a financial hardship in fact hed one of such a nature that he 
should be delayed. The first person who will take a look at that and 
decide whether the man has a real hardship is the military district. 
If it is decided that the man does have such a hardship, that is the end 
of it. 

Mr. Forrester. If those facts are true, though, beyond question, does 
that become a legal hardship or is that dependent upon the judgment 
of somebody at that time? 

Colonel Mrrcne.i. You are asking about that individual officer, are 
you? 

Mr. Forrester. Yes, sir. Assuming that that is the complete truth. 

Colonel Mrrcnetx. From what you have said, sir, I believe that 
would be a hardship. I am assuming now that this last remaining 
son, sir, has a dependent mother, and wife, and his family depends 
upon that business for his livelihood. I assume that is true. 

Mr. Forrester. That is correct. 

Colonel Mrrcnen.. That being the case, the military district has the 
authority to decide right there, and it would appear from what you 
have given me, sir, that the officer would have a hardship. 
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Mr. Forrester. What I am trying to find out is do you have a 
standard whereby if those facts are absolutely true that 1t would be 
hardship instead of a person having to depend upon someone’s judg- 
ment as to whether it was or was not. 

Colonel Mircnet.. We have the general policy stated which covers 
just the case you have mentioned, sir, which is that when there is a 
financial hardship of such nature that no logical or practical substitute 
will alleviate that hardship, the man is delayed, period. 

Mr. Forrester. Where do I find that policy? Is that policy in 
writing ? 

Colonel Mrrcnetn. Yes, sir. Army Regulations 125-230. 

Mr. Forrester. That deals with this particular problem / 

Colonel Mircneny. Yes, sir. 

Mr. Boces. But the decision first comes to the district headquarters ¢ 

Colonel Mrrcnert. Yes, sir, that which controls the officers con- 
cerned, 

Mr. Boggs. This man’s immediate district. If they interpret that 
policy, even though it is set out there in writing, that the colonel, 
or whoever it is heading that district, if he decides this particular 
‘ase does not come within that policy, then the Reserve officer has to 
appeal to the Army for a decision, 

Colonel Mircne.n. That is quite true. If a board at the military 
district headquarters rules against that officer, he may then appeal 
that decision to the Army commander who has a board of officers to 
handle those specific subjects. 

They go into the matter exhaustively still further. 

Mr. Bocas. They go into it insofar as the reservist submits affidavits 
supporting his contention ¢ 

Colonel Mircneti. They go into it in every conceivable way to see 
that justice is done in the case, in order to alleviate the hardship. 
There is no desire whatsoever to create these hardships, and there is 
every desire to alleviate them. The only thing that the Army wants 
to do is to establish a fact that there is a hardship and do justice to all 
concerned, 

That is the whole purpose of the system. 

Mr. Forrester. I can appreciate the fact that there is no desire 
to create hardship on a reservist. Unfortunately, being human, some- 
times we do those things whether we want to or whether we do not. 
I can see that there is a grave danger of creating a hardship because 
it appears to me, from what you have said, instead of there being 
any inflexible rule, that there is simply someone endowed with discre- 
tion to pass upon certain facts and to determine whether it is or is not 
au haplshio. 

I can envision that one group, with the same state of facts, uncon- 
troverted, would say there is a hardship, whereas another group, just 
as honest, and under the same state of facts, would say it is not a 
hardship. 

Mr. Burrus. May I ask this question: To what extent are you 
limited or guided in determining what a hardship case is, by the 
statute? Isthat clear? What is all of your statutory authority as to 
handling hardship cases? 

Colonel Mircuei.. It was quoted here earlier I believe. 

Mr. Burrus. Is that all there is? 

Colonel Mrrcnety. That is all there is, I believe. 
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Mr. Burrus. Would you read that again / 

Lieutenant Colonel PooLe (reading) : 

When by reason of death or disability of a member of his family occurring 
after enlistment or induction members of his family become dependent upon him 
for care or support; (2) hardship when under conditions not involving death 
or disability of a member of his family, his separation from service will materially 
affect the care or service of his family by alleviating the undue hardship. 

I was directing my remarks mainly of individuals who were already 
on active duty, whereas the deferment angle that Colonel Plott was 
speaking of, there are certain procedures to preclude a man coming 
on active duty where his family would undergo undue haidship. 

There are different procedures for getting him out once he gets on 
active duty. The substantiating of the facts, however, remains some- 
what the same. 

Mr. Burrus. The point that I was getting at is that the act appar- 
ently limits you very strictly to what kind of cases are hardship cases. 
It is where a family would be left dependent or without means of 
support. 

Is that substantially the case / 

Colonel Mrrenentn. Not only that, as far as officers are concerned, 
of course the President has the authority under Public Law 51—that 
is the USM and T Act—to call officers to active duty. He does not 
have tocallthem. As far as calling an officer to active duty, of course, 
he determines the regulations which would alleviate an¢# injustice. 

Our regulations are designed for that purpose. It would be difh- 
cult to write a regulation that would be airtight and cover every con- 
ceivable circumstance, and what Congressman Forrester said about the 
possibility of two different areas interpreting the regulations or indi- 
vidual cases differently might occur. 

One man might appear in one area and another in another area with 
similar cases. One might rule one way and the other area differently. 
That possibility might exist, 1 presume, but in the great majority of 
cases they would not. If there were a borderline case 1 can visualize 
how that situation could result. 

If the man ruled against an individual and he still considered it a 
hardship, and that he was unjustly ruled against, he has another 
court of appeals that he can goto. In such borderline cases where it is 
extremely difficult to judge, if the army commander feels it is beyond 
him to make a decision of that nature under the existing circumstances, 
then the case can be referred to the Department of the Army where 
it is reviewed by the Army Personnel Board. 

There are a few cases of that nature which have been. The whole 
process is designed to be as fair and just as possible, 

Mr. Forrester. I certainly have no doubt about that. I certainly 
recognize the fact that to put down into print a policy, would be a 
hard job. I know that. But we have had to tackle these hard jobs 
and if we did not tackle those hard jobs we would have no law. 

We would have no definition of murder, robbery, or any of those 
things. All of those things are difficult. I am wondering whether it 
is not possible, because we for many years have been living under an 
emergency and it looks as though we are going to continue to operate 
for some time under an emergency—despite the fact that it is a compl 
cated matter it seems to me that your very best minds would addres- 
themselves to this matter and set a standard, so that if there was a 
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standard that it would not depend upon the whim or fancy of the 
particular Board that was passing on that. 

Colonel Mircue.t. Sir, that has been done. The regulation which 
I quoted to you is the latest effort to cover the subject. As I stated, 
the effect of the regulation is to state that when there is a financial 
hardship to an officer who is being recalled, of such a nature which 
cannot be alleviated by suitable alternate means—in other words, 
such as was mentioned here a while ago, that maybe the man’s brother 
could take over the business or something of that nature, that is what 
they have in mind—if it could not be suitably alleviated, then that 
is a financial hardship and the officer is subject to a delay in his recall. 

If at the end of 6 months’ delay—that holds a man off for 6 months— 
if it is apparent that the conditions are such that they were going to 
continue for an indefinite period of time, then that is the end of the 
situation. 

Mr. Forrester. We have lots of instances where actually there is 
no financial hardship so far as the soldier is concerned. 

In this particular case that I gave you, which I told you was a true 
case, so far as these stores were concerned, when the father died the 
mother inherited the store. The mother is 65 years old. But her 
one living son is the only one who knows a thing about the business. 
Financially it would not bankrupt him to be called back. It would be 
his mother.. 

Colonel Mircue.u. That is a member of the immediate family, sir. 
That would be considered 

eri Forrester. I understand you to say financial hardship to the 
soldier. 

Colonel Mrrcne.y. Soldier or his immediate family. It is not just 
necessarily that he himself, personally is not going to get enough to 
eat or anything of that nature. I misled you, sir. I beg your pardon 
if I led you to believe that, sir. 

Mr. Forrester. I am glad to get that clarification. I can see other 
instances, in fact I know of one instance in my district now, where 
there is a doctor in the community. So far as financial condition is 
concerned, I do not think it would hurt that doctor particularly if 
you brought him back into the service, because I think his grade is 
such that he would get a pretty good salary. 

But this doctor happens to be ministering to people in my section 
with the nearest other Rochor about 50 miles away. The hardship will 
be visited upon the public, and not upon this doctor at all. If he is 
removed from there it means that medical service is just going out 
the window for people in an area of 60 or 80 miles. 

Mr. Pickxerr. Do you have a regulation applicable to the community 
health and welfare under which that case would be considered, and 
different from this one that you have been discussing where it was 
an individual emergency ? 

Colonel Mrrcneui. Yes, sir, as far as the good of the community, 
good of the service, good of the Government, the defense effort, those 
are other ways in which to prevent the officer from being recalled to 
active duty. That is true, sir. I was referring, sir, to the hardship 
to the individual and his immediate family. 

Mr. Forrester. You have a standard on that? Or is that just a 
matter of discretion with the Board ? 
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Colonel Mrrcuety. No, sir, there are regulations governing na- 
tional welfare and so on. There again I must bow out. I do not 
know what they are, all of them governing the recall of individuals 
such as that. I can assure you that there are regulations in effect that 
would cover that situation when there is only one doctor in a commu- 
nity. 

That officer would not be recalled. 

Mr. Forrester. Then after all is said and done, although you are 
struggling with it and doing the very best you can—which I am sure 
that you are; I have that much faith in human nature, I think that 
the majority of human nature operates that way, and I am glad that I 
have that disposition—irrespective of that, getting right down 
to brass tacks now, all of these matters are actually, after all, ad- 
dressed to the discretion of the colonel or the boards who considers the 
case. 

Lieutenant Colonel Piorr. He must abide by the regulations the 
same as a judge must abide by the law in rendering a decision. That 
is just like saying that a judge is the sole arbiter of any case that comes 
before him. The man on these boards must abide by the regulations. 
That is required of him. 

Mr. Forrester. The judge has his definition. 

Lieutenant Colonel Piorr. We have our definitions as we have been 
reading them to you, sir. 

Colonel Mircuett. I think what you said is quite true. We have 
regulations just as the colonel says, and we try in every instance to 
be completely just and certainly appreciate your expression of con- 
fidence in us, sir. 

Mr. Forrester. Those statements are so broad that I do not think 
I could follow the statement that they follow a prescribed rule. I 
just can’t see that. 

Colonel Mrrcuety. Mr. Burrus mentioned a moment ago—or per- 
haps I did—that, the President has authority to call or recall any indi- 
vidadle or not. The doctor that you mentioned, sir, that does not 
come under the individual hardship rule. It comes under criteria of 
the welfare of the community and of the country, and that officer 
is not the kind of officer that will be recalled. 

Mr. Forrester. I think that we can conclude reasonably and hon- 
estly that all of these matters are so general that it actually does rep- 
resent the discretion of the tribunal that happens to get that par- 
ticular case. 

Colonel Mrrcne.y. Yes, sir. There is a general policy which covers 
them. As to the individual, his case will have to be decided by a suit- 
able board, or individuals. 

Mr. Forrester. That is so general that it could not be an effective 
criteria, so that it could be satisfied by the production of a sudden 
amount of proof. 

Colonel Mrrcenen. I could not catch that last word. 

Mr. Forrester. The policy is so broad and so general until it has 
not been isolated and brought down to specific requirements so that 
you could know that it would be an inflexible policy if you supported 
that policy with the required amount of proof. 

It would still be dependent upon the judgment of the board or the 
tribunal determining that particular matter. 
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Colonel Mircneny. Yes, sir, I believe in general that is true. To 
amplify a little further, we set up these regulations governing cases 
such as you gentlemen brought up. The subordinate headquarters 
that operate under them in the initial echelon, to effect a delay or 
decision not to recall an individual in certain cases find that the ma- 
jority of the cases fall very clearly under the regulation. 

In those cases where it is doubtful, of course they can be referred to 
higher headquarters for further definition of policy to cover an indi- 
vidual case as it may come up. In other similar cases, then it settles 
down to a routine in which there are very, very few exceptions which 
might not be covered by the individual regulation. The subordinate 
headquarters can operate very effectively under our regulations. 

We try, of course, to write a regulation so that we do not have any 
cases that are not covered. If one comes up, of course, it is referred 
up, if necessary, as high as the Department of the Army, and a decision 
is rendered on the case and it is buttoned up. In that way we try 
to render justice in the case. 

Mr. Picxerr. If I understand you correctly, you have the law as 
written. You write your regulations pursuant to the law. They 
are fixed. But even in the clearest of cases, such as I may illustrate 
by your last surviving son rule, there must be some administrative 
determination of whether the facts presented are true, and if so, 
whether they meet the regulation that is drawn. Is that correct? 

Colonel Mircuett. Yes, sir. 

Mr. Pickerr. Isn’t that what happens in every one of these cases? 

Colonel Mrrcnenn. Yes, sir. 

Mr. Picxerr. I think that happens in any matter which must be 
the result of an administrative or executive decision. We have cer- 
tain rules laid down that we must be guided by. Then even a jury 
or a judge on the bench must interpret the facts presented in the 
light of the binding nature of his directions, from whatever source 
they stem. 

Colonel Mrrcnett. Yes, sir. 

Mr. Forrester. I have not seen that. I really believe that we are 
in something now that I know something about, having been a prose- 
cuting attorney for 27 years. If you have any direct policy there or 
any rules to be satisfied by certain proofs, I have not seen them or 
heard them. 

Lieutenant Colonel Poorer. I would like to go through the regulation 
that [havein frontofme. It is hardship discharge and covers people 
on active duty. The regulation covering the deferment I feel is just 
us much in detail as this regulation. 

To give you an idea as to how much detail we actually go into in 
absolving a hardship discharge case, I would like to go through this 
briefly and explain to you the procedures that are used. In the 
beginning of the regulation we have a paragraph on “Purpose” 
that outlines the procedures and the authority for the discharge. 

The second one gives you the statutory authority. Then we give 
the authority down to the commanders to award these discharges. 
The discharge authority goes down to base level. The disapproval 
authority, however, is maintained in your numbered Air Forces and 
your major command headquarters. 

Paragraph 4 goes into detail as to who may submit the application. 
It covers when the individual is in the United States, when he is 
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Mr. Forresrer. Give me your specific rule now, 

Lieutenant Colonel Pcote. Yes, sir: lam coming tothat. It covers 
when the individual is en route to an overseas station, when he may 
submit, when the families of the airmen may submit when the ind- 
vidual happens to be overseas, for instance; it covers the forwarding 
address with seven requirements there of information that must be 
furnished. 

It puts responsibility on the major commanders to insure that when 
these cases come before their headquarters, to go before these boards, 
that they assign to these people competent officers who are thoroughly 
familiar with hardship separations. 

Mr. Forrester. What are your grounds for the hardship separa- 
tion’ That is the procedure you are talking about. 

Lieutenant Colonel Pooxe. On grounds for hards ship we have policies 
governing the discharge on account of hardship; death or disability 
of dependents is not necessarily a prerequisite. Death or disability 
of dependent is not required as a condition for discharge under hard- 
ship conditions, paragraph (b) : 

Existence of hardship conditions: An airman may be discharged for reasons 
of hardship when the evidence submitted indicates that undue and untorseeable 
hardship conditions have arisen in his family since enlistment and that his 
discharge will contribute materially to the care or support of his family and 
alleviate the hardship. 

Mr. Forresrer. You use the language there “undue hardship.” Do 
you have a definition of what an “undue hardship” is? 

Lieutenant Colonel Poor. It is hardship conditions under which 
an individual’s family—or hardship suffered by the individual family 
not normally being suffered by the military personnel in the service. 

Mr. Forrester. Now I have hear: d something. Do you have that in 
the statute ? 

Lieutenant Colonel Pootr. That is not in a statute. 

Mr. Forrester. Is it in writing? 

Lieutenant Colonel Poorer. Undue hardship exists when the family 
of the airman concerned must endure hardship conditions beyond those 
normally incident to military service as a result of his military status. 
That is written right in here: 

Undue hardship does not necessarily exist solely because of altered present or 
expected income, or because the airman is separated from his family, or must 
suffer the inconveniences normally incident to military service. 

Doubtful cases may be referred to Director, Military Personnel, Headquar- 
ters, USA, for final action. 

Mr. Forrester. That is in the Air Force. 

Lieutenant Colonel Poor. Yes, sir. 

Mr. Forrester. Does the Army have rules like that ‘ 

Colonel Mrrcnety. Yes, sir. 

Mr. Forrester. That is what I have been struggling for. ‘That 
sounds like something. 

Lieutenant Colonel Pootr. We also define the term “members of the 
family.” We say if the man owes money to the Government that does 
not necessarily mean that he will be retained in the service until it is 
paid. If he is under charges or confinement, of course that is a little 
different situation. We try to cover every angle in trying to determine 
whether or not a man has a hardship ¢ ondition. 

We also put in here that the services of the American Red Cross 
and other agencies may be obtained, where the Red Cross assists the 
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individuals in obtaining affidavits, and so forth, to justify their 
hardship. 

If the commanders themselves feel that there is insufficient evidence 
based upon what the individual has presented to them, they go to the 
Red Cross and get additional information. 

Mr. Forrester. I am familiar with that. You have clarified the 
situation considerably for me so far as that particular feature is con- 
cerned. In other words, to illustrate what I am trying to say to you: 
If there was a rule, if a man was guilty of murder, then so and so 
would take place. 

Lieutenant Colonel Poorer. That is right. 

Mr. Forrester. But the word “murder” remains undefined. In a 
court they will define murder for you. Then ore know where you are 
going. You have a definition of undue hardship which I think is a 
reasonable definition. The words “undue hardship” without a defini- 
tion would be one thing to me, another thing to Tom Jones and another 


to Bill Smith. 
Colonel Mrrcuetn. We have very similar regulations, Mr. Chair- 


man. 
Mr. Bosas. I have one question. This section applicable to the Air 
Force and the Army. Does the Navy have a similar provision in 
this resolution or don’t they need this authority ¢ 

Commander Atm. We are not covered in this section at all. Our 
Reserve commissions are permanent. They have none of these limit- 
ing war clauses. 

Mr. Bocas. You do not need this authority ? 

Commander Aum. No, sir. 

Mr. Forrester. What is the next item? 

Mr. Burrus. The next item has to do with claims under the Tort 
Claims Act. On page 31, the top of the page, item 2 (b) (11). 

Mr. Finn, of the Department of Justice, is here to testify on that. 
This item excludes claims which arise out of combatant services of 
the Armed Forces during time of war. There is another provision 
in the Tort Claims Act which excludes any claim which arises in a 
foreign country. There is not any provision which expressly includes 
a claim which arises from combatant activities in the United States 
or its possessions when we are not at war. 

What we are worried about is the combatant activities that might 
take place in these areas under the present unsettled conditions in the 
world today. While we do recommend that this be continued, our 
principal objective in including this item in the bill is to bring it to 
the attention of the Congress, as to whether it is a type of claim that 
they would want covered or not. 

An example we might give of what we have in mind is, if we had had 
the Tort Claims Act in existence at the time of the raid on Pearl Har- 
bor and there were any damages due to the combatant activities there, 
they would have been included under the Tort Claims Act except 
for this provision. 

The Tort Claims Act was not in effect at the time of Pearl Harbor. 
Tf it had been, you would have a situation where people could have 
brought claims resulting from any negligence on the part of the 
military in the nature of combatant activities in defending against 


that attack. 
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Mr. Forrester. Do you have that statute! 

Mr. Burrus. Yes, sir. 

Mr. Forrester. Are these statutes being referred to the reporter? 
Mr. Burrus. All of them. 


2 (b) (11), Item 489b 


CLAIMS WHICH ARISE OvT OF COMBATANT ACTIVITIES OF THE ARMED ForcEs DURING 
Time OF WaAR ARE Exciupep From ADMINISTRATIVE ADJUSTMENT UNDER THE 
Torr CLaims Act AND From THE District Courts (28 U. 8. C. 2680 (j)) 


This provision excludes from administrative adjustment under the 
Tort Claims Act, and from the jurisdiction of the district courts under 
title 28, United States Code, section 1346 (b), “any claims arising out 
of combatant activities of the military or naval forces, or the Coast 
Guard, during time of war.” 

Another provision excludes any claim arising in a foreign country 
(28 U. S. C. 2680 (k)). There is, however, no provision expressly 
excluding a claim arising from combatant activities in the United 
States or its possessions when we are not at war. Since combatant 
activities might take place in these areas under the unsettled condi- 
tions that exist in this time of emergency without our being techmni- 
cally in a “time of war” such claims could arise. It would seem that 
they should be excluded for the same reasons that have led to the 
exclusion of combatant claims arising in wartime. 


Section 2680. Exceptions. 
The provisions of this chapter and section 1346 (b) of this title shall not 


apply to— 
(j) any claim arising out of the combatant activities of the military or naval 


forees, or the Coast Guard, during time of war. 


STATEMENT OF JOHN J. FINN, DEPARTMENT OF JUSTICE 


Mr. Finn. I am Assistant Chief of the Tort Section of the Depart- 
ment of Justice. 

I think that perhaps in order to give you an understanding of this, 
I ought to give you a little history of the act itself. As you recall, 
the Casialstive Reorganization Act was passed in 1946. A part of 
that act defined the tort claims procedure, under the title “The Tort 
Claims Act.” 

The act was effective sometime in 1946 and was made retroactive 
to January 1945 to cover claims that occurred after January 1, 1945. 
Subsequently and in 1948, there was a revision of the judicial code— 
28 United States Code. The Tort Claims Act was rescinded and re- 
enacted in this revision of the United States Code. 

As it now appears, mainly, the jurisdiction that is granted is In 
section 1346 (b) of 28 United States Code. Under that jurisdiction 
the Federal courts are given jurisdiction to hear without a jury, cases 
in which employees of the United States, acting in the scope of their 
employment, are guilty of wrongful acts, negligence or omissions 
which cause damage to the citizenry. 

That act applies only in the United States and Alaska, Guam, 
Hawaii, Puerto Rico, the Canal Zone, and the Virgin Islands. It 
has been held by the Supreme Court of the United States not to apply, 
for example, in a place like Argentia. 
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Mr. Forrester. That is the Tort Claims Act? 

Mr. Finn. Yes, sir. It is not applicable in places like Argentia, 
which is an air base in Newfoundland, set up under the Army and 
Navy’s general plan of defense, nor does it apply to a place like 
Okinawa. The Court of Appeals in the Ninth Circuit has held that 
it is not applicable there because that is not a part of the United 
States. Itis merely a 

Mr. Pickett. In the nature of a mandated island ? 

Mr. Finn. Not exactly that, but in essence that is what it is. It is 
a territory over which we have control by virtue of having won the 
war. In the peace treaties it may be decided ultimately where it 
will go. The decision went off on the basis that that was not a part 
of the United States within the purview of the Tort Act. There are 
several other sections of the Tort Act which appear, 2,600 et seq. 
Those define more specifically exactly what the exceptions shall be, 
how claims shall be handled administratively, and so forth. 

Finally, in section 2,680 there are certain exceptions listed. Among 
the exceptions is one that no claim which arises in a foreign country 
shall be included within the purview of the act, and also there is a sec- 
tion which states—and that is 2,680-j, which is the one we are con- 
cerned with here—that provides that any claim which arises out of the 
combatant activities of the Armed Forces during time of war is 
excluded from administrative adjustment and also from the right to 
come into court and prosecute that claim against the United States. 

Mr. Forrester. How about Germany / 

Mr. Finn. It will not be covered. Any claim in Germany, or any 
foreign country. We have, of course, had a great number of claims 
which have arisen in those countries, like Italy, Germany, Japan, and 
so forth. Those claims have all been handled by special bills which 
you gentlemen have been asked to pass on here. They have not come 
within the purview of the act itself. 

Mr. Pickerr. If I understand what we are dealing with here, it isa 
statute which suspends a peacetime provision of the law. Is that 
right ¢ 

Mr. Finn. Not exactly, sir. The statute itself very specifically 
states, as it now is written, that during time of war anything which 
is in the nature of a combatant activity which causes death, i injury, 
or destruction to an individual or group shall not be covered under 
the Tort Claims Act. It is a specific exception to the act. 

Mr. Picxerr. Then within the purview of the act that you refer 
to it still is more narrowly restricted to combatant activities in conti- 
nental United States or in certain Territories and possessions ? 

Mr. Finn. Exactly. 

Mr. Picxerr. And it cannot operate under any circumstances out- 
side of those prescribed Territories and possessions ? 

Mr. Finn. Exactly. There is not much that I can add. The 
fact is that the only time that I can conceive that this might be appli- 
cable is when there is a sneak attack on one of our island possessions 
such as one of those I named, Alaska or the Canal Zone. or the main- 
land of the United States itself, in which case the armed services, 
if they were called upon—and certainly they would be—to defend the 
United States, they might place personnel in various places, and in 
trucking them and transporting them, using antiaircraft fire, they 
might cause injury to persons of the public and damage to the public 
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for which there would be recovery under the Tort Claims Act if negli- 
gence or a wrongful act or an omission could be shown, without this 
type of extension. 

Mr. Picxerr. Then it must result from action of our own forces 
rather than action of the enemy forces / 

Mr. Finn. Very definitely. 

Mr. Picxetr. May a claim arise properly and be handled properly 
under this proposed extension here, assuming that in repelling an 
enemy air attack an antiaircraft shell goes into the air, fails to ex- 
plode. comes down and falls in the middle of a man’s barn. May 
they have a proper claim presented under the terms of this act for 
that ? 

Mr. Finn. If this extension is enacted, I do not think they would. 

Mr. Pickerr. Why not? 

Mr. Finn. You must remember that if there is an air raid—and 
I believe it is pertinent to state this—if there were an air raid it would 
be very, very difficult to determine whether it was our shell which went 
up and came down or whether it was a bomb which dropped from an 
enemy aircraft which was the proximate cause of the damage. 

Mr. Forrester. Suppose you could illustrate it. 

Mr. Frxn. If you can illustrate it in that fashion and it can be 
proved—after all, the court has to determine that that is the fact— 
then that would be covered. 

Mr. Forrester. Mr. Pickett was asking assuming that it is a fact. 

Mr. Frxn. If that is a fact. 

Mr. Pickerr. What happens if we do not extend this act / 

Mr. Finn. If you do not extend it and a state of war is determined 
to have expired, then if there was a sneak attack on any of the places 
mentioned and an illustration such as you suggested, Congressman, 
if that event occurred, then the United States would be liable if they 
could prove that in court. 

Mr. Picxerr. They would have to prove that it was the result of 
our own combatant forces ? 

Mr. Finn. Yes, sir. 

Mr. Picxerr. That is without regard to whether it is a tort claim for 
personal injury or any one of a number of others that might arise ‘ 

Mr. Finn. Damages to their property, et cetera. 

Mr. Pickerr. With this statute extended, and the damage occurring 
under the circumstances we supposed, who handles the claim? Or is 
there just no claim permitted ¢ 

Mr. Finn. They would have no recourse to any place except to Con- 
gress by special act, just as it existed prior to the enactment of the 
Tort Claims Act. 

Mr. Hitiines. We have provisions of law that have reimbursed peo- 
ple in the possessions for damages they have sustained as a result of 
war in those areas. Is that not true? 

Mr. Finn. The Congress passed various acts allowing the Filipinos, 
for example, to recover for their damages. But that was a special 
act. You created a special commission for the purpose of determin- 
ing the amount of the loss that each person or corporation sustained. 
That, of course, is something special. I should say one other thing. 
There is on the books now, in effect, a statute with reference to the 
Air Force and the Army and the Navy, which in case there is no negli- 
gence shown. the services may pay an amount up toa thousand dollars 
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to settle the case. If the amount that is involved exceeds $1,000, rep- 
resentations can be made by the Secretary of the particular service to 
the Congress by way of attempting to get special enactment passed 
to reimburse the person for the loss or damage that they sustained. 

Mr. Hixurnes. If negligence is shown 

Mr. Finn. No; if no negligence is shown, then what? 

Mr. Huiines. If negligence is shown, then what? 

Mr. Finn. If it is a negligence act then they have no recourse 
whatever. 

Mr. Hitirnes. There is no remedy for them at all in that instance. 
If negligence is shown it would be, in effect, contributory negligence 
on the part of the claimant and they could not recover. Is that the 
theory ¢ 

Mr. Finn. No, sir. If they can show negligence, and this act—let 
me put it this way: As the statute stands now, and as of today, this 
section 2680—j is practically useless to the Government in the defense of 
cases, because in all instances where the defense has been raised that 
the injury or damage arose out of a combatant activity, for example 
training of pilots and so forth, the courts have held that we were not 
in a state of war and that therefore the exception was not applicable. 

Mr. Hiturnes. Have the courts so held since the Korean conflict 
began ¢ 

Mr. Fryn. I think there has been one case. We lost so many cases 
on that point immediately after the inception of the act that we have 
not strenuously urged it in this emergency. As Mr. Burrus said, when 
we started out, the only time that we can conceive of at this juncture 
that this act. would be effective would be if there was a sneak attack of 
some kind, and we were trying to repel that attack and our forces did 
some negligent act which hurt some member of the community or 
damaged his property. We do not believe that Congress desires that 
the United States be subjected to responsibility for that type of thing. 
Maybe Congress does desire that the person who is injured or damaged 
can recover, but we believe we should call that to your attention and 
have you gentlemen act upon it as you will. 

Mr. Forrester. What is the precedent that we have for such a sug- 
gestion as you have made, that if our Army is defending this country, 
and in that defense some individual of the United States loses some of 
his property, how much responsibility do we have for paying him for 
that loss? 

Mr. Finn. I would say, sir, that you have none. As a matter of 
fact, sir, the common law and the history of the law in England and 
the United States is definitely adverse to payments in cases of that 
kind. 

Mr. Forrester. That was my idea. 

Mr. Finn. I am sure you are all aware of a case where a fireman is 
trying to put out a fire. He comes along and says “The only way we 
‘an stop this fire in this city is to blow down your house,” and they 
dynamite the house and destroy it. There has never been any right in 
law aside from the statutes in specific jurisdictions that I know of that 
would enable the person whose house was blown down to prevent the 
spread of that fire to recover from the municipality. By the same 
token there has never been any right in any person to recover for neg- 
ligence or for wrongful acts or omissions on the part of armed forces 
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in the repelling of enemy attacks. I think I should qualify that by 
saying that there have been decisions in the Court of Claims, I believe, 
where takings by military personnel of property of the citizenry have 
been held to be matters for which there can be recovery. But that is 
another subject entirely and has no bearing on this whatsoever. 

Mr. Forrester. As I understood you, this statute was designed so 
that in repelling an attack here, if any of our citizens did lose property, 
that you would be in position to remunerate them. That is what I un- 
derstood. 

Mr. Finn. No, sir; it is just the opposite. 

Mr. Forrester. Will you enlighten me? 

Mr. Frxn. The act was effective first in 1946, retroactive to 1945, 
at which time we were in an actual state of war as differentiated from 
this emergency period that we are now in. It was assumed, I believe, 
by the Congress that passed the Reorganization Act that they needed 
this type of exception in the act to conform to the generally accepted 
common law theory of no responsibility on the sovereign for the par- 
ticular acts completed by its personnel in the repelling of any enemy 
attack. We were fortunate that we did not have any attacks on our 
soil. 

Mr. Pickxerr. With this statute retained, the only recourse a man 
would have for damages as a result of combatant activities by our 
—. Forces would be a private claim bill to the Congress. Is that 
right. ? 

r. Fryn. No, sir. Not exactly, sir. If there was no negligence 
on the part of any person in the armed services, he could recover under 
these others—I think it is section 336-B, of another act, for our 
negligence. 

r. Picxetr. I understood that the effectiveness of this statute that 
you propose to continue here, or this exception, is so negligible that 
you do not press it very much. Is that right? 

Mr. Finn. That is correct. 

Mr. Pickett. Then can we not just as well discard it and eliminate 
it from this bill ? 

Mr. Frxn. Our position is this, Congressman : We want you to know 
what we have here. This is a suggestion which is offered to you. 
If you deem it advisable to continue it, we can operate under it. If you 
desire to eliminate it, then we can still operate. 

Mr. Pickett. Then the effect of your position is that you call it 
to our attention and make no recommendation as to what we may 
dotoit? Is that it? 

Mr. Burrus. May I state our position, Mr. Pickett ? 

Mr. Picxerr. All right. 

Mr. Burrus. Congress has seen fit to exclude this type of claim from 
the Tort Claims Act in time of war. We are pointing out that those 
same circumstances that ordinarily exist in time of war can now exist 
in time of emergency. In other words, if another war is started, it 
is apt to be without a declaration. It will be by dropping atom bombs 
or by an attack similar to that at Peari Harbor. 

i a war were to be started in that manner at this time, we would 
have a multitude of claims that would come under the Tort Claims 
Act that we believe Congress would not want to honor since it enacted 
that exception in the Tort Claims Act. We recommend that this be 
continued, that is why we have it in the bill. We feel that it is some- 
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thing that Congress has declared its policy on already and we feel 
that it is within the particular policy. 

Mr. Pickerr. I understood the gentleman to say something a mo- 
ment ago to the effect that the courts have held that since the initia- 
tion of the Korean conflict, this statute is not applicable. 

Mr. Finn. That is right. 

Mr. Pickerr. Did they in that connection take into cognizance the 
existence of the state of war with Japan which is still in effect / 

Mr. Finn. They went off on the theory, sir, that it was not a com- 
batant activity that was being conducted in the United States. Lf you 
have some boys who are cadets, learning to fly, in Texas, for example, 
we contended at one time that they were engaged in combatant activ- 
ity because they were learning how to fly in combat. 

The court did not go along with us in that connection. We feel that 
the situation Mr. Burrus mentions definitely could be called combat- 
anit. 

Mr. Pickerr. What do you mean by combatant activity / 

Mr. Finn. A fight, sir, a battle or a raid. 

Mr. Pickerr. It must be then an actual shooting escapade, in effect. 

Mr. Finn. Yes, sir; I believe that is the way the courts have in- 
terpreted it. 

Mr. Forrester. I believe I catch what Mr. Burrus is saying. We 
had a sneak attack at Pearl Harbor, but that was in 1941. 

Mr. Burrus. Before this act was passed. 

Mr. Forrester. Now, whether we like it or not, and although it is 
very unpleasant, modern inventions, science, and so forth have made 
another Pearl Harbor episode even much more probable now than it 
was at that time when this legislation was brought into play, and 
that it is a matter of common prudence that even though we are not 
war-minded and do not want any war, common prudence says thiat 
we should take this into consideration because overnight and without 
warning whatsoever, we could be attacked. 

Mr. Burrus. That is correct. Of course I represent the Bureau of 
the Budget and the Bureau of the Budget is very sensitive about pay- 
ing out claims from the Treasury. It is not an act that we administer. 
That is why I say that we recommend it, but we are not in a position 
to urge it. Congress has the authority, it has the last word on the 
funds that are to be paid out of the Treasury. That is what is in- 
volved here, what claims shall be paid. 

Mr. Forresrer. As a matter of prudence you are suggesting to us 
to consider it in the light of the conditions that we are now living 
under? 

Mr. Burrus. We do. 

Mr. Fiyn. That is the position of the Justice Department, too. 

Mr. Forresrer. I think I see that. Is there anything else that you 
gentlemen want to say ¢ 

Mr. Burrus. That is all. 

Mr. Forrester. Mr. Foley, would you like to ask these gentlemen 
some questions ¢ 

Mr. Forry. As to the scope of this legislation how would the pro- 
posed legislation affect, for instance, the case we had here of injuries 
resulting from some of those Japanese mines that floated here during 
the war? If we had that same thing happen all over again. 
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Mr. Burrus. That would be involved if people were injured in de- 
fending against those mines. 

Mr. Fotry. We had an actual case in private legislation. Some 
children found some of those mines in the west. They picked them 
up, they blew up and injured the children. Suppose you had the 
exact same thing happen today. How would that claim be handled / 

Mr. Burrus. It would not be covered under this bill. 

Mr. Fotey. What would happen if you had—— 

Mr. Finn. Just a moment, sir. I would not say that they would not 
have any redress. We have cases right now which are pending in 
various courts where that very same thing has happened. 

Mr. Burrus. He said under this item. He is tallang about the Tort 
Claims Act. 

Mr. Forry. I am not worrying about where you sue under the Fed- 
eral Tort Claims Act. I say if this legislation were enacted, what 
would happen? Could they go in and sue? 

Mr. Finn. Yes; because they are suing now for the same thing. 

Mr. Forry. Now they are. But would this legislation cut their 
right ¢ 

Mr. Finn. It would not affect them at all. 

Mr. Fo.ry. It would not ? 

Mr. Frxn. No, sir. 

Mr. Fotey. Suppose you had a repetition of the Empire State crash 
under this legislation. What would happen to that cause of action / 

Mr. Finn. That particular cause of action, if it was in time of war 
and a foreign plane struck the Empire State Building, laden with 
bombs, and those rained down on the New York population, it would 
not be covered. 

Mr. Fotey. Suppose it were an American plane. 

Mr. Frxn. If an American antiaircraft squadron on the ground, 
trying to repel a foreign enemy alien aircraft in a sneak attack coming 
over Manhattan Island, through some inaccuracy or misjudgment the 
antiaircraft gun shell went up through the eighty-seventh floor of the 
Empire State Building and injured people, those people could not 
recover if this is enacted—— 

Mr. Burrus. Excuse me. You would probably want to correct that 
to state negligence in handling antiaircraft. You said mistaken judg- 
ment. 

Mr. Fryn. That is negligence. 

Mr. Foiry. How about the case where you had, such as in the Jast 
war, various antiaircraft stations around throughout the Nation, and 
you had an accidental discharge of one of those guns. I am not going 
into the question of negligence. Would this legislation prevent 
recovery ? 

Mr. Frxn. No: because if they were were not repelling an attack it 
could not be said to be combatant. 

Mr. Forey. I want a specific definition of what you meant by 
“combatant activity.” 

Mr. Frxn. As I said to Congressman Pickett, it is a fight, a raid, 
or a battle or something of that sort which we are seeking to repel. 
Only that injury or damage which is done by our forces in the repel- 
ling of that attack is contemplated to come within the purview of this 
extension. 
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Mr. Picxerr. And if extended it would prevent the recovery by a 
potential claimant from the United States Government ? 

Mr. Finn. Yes, sir. 

Mr. Fotry. Would you write that into a report as to the definition 
of what you mean by combatant activity ? 

Mr. Finn. I do not think that I aieabond your question. 

Mr. Fotry. Do you see any specific objection to writing into a 
report, if this bill is reported out favorably, that definition that you 
just gave of what is meant by combatant activity ? 

Mr. Finn. That is my definition as a lawyer. I am not a military 
or naval man, although I was in the service. They may have a differ- 
ent idea of what “combatant” means. That is my idea. 

Mr. Forry. The problem as I see it is this: Unless we specifically 
set forth what we mean by that, it could very easily be maintained that 
the training of a flier, wherein an accident occurs—through his negli- 

rence—might be barred, unless you specifically set out what you meant 
vy combatant activity. 

Mr. Burrus. Maybe I can clear it up. This is, of course, not a new 
act. It isacontinuation of an old act. That act as it has been passed— 
there is a legislative history as to the meaning of combatant activity 
and there are many cases that would describe that. The only objection 
to do what you are suggesting is that there are some sixty-odd items 
and you would not be very likely to work up definitions for the lan- 
guage in every one of the 60 items in the report. I think it would be 
a practical objection, but no other. 

r. Forry. That is all that I have, Mr. Chairman. 

Mr. Forrester. Is that all on that point? 

Mr. Burrus. That is all on that point. 

Mr. Forrester. Who is your next witness ? 

Mr. Borrus. Mr. Sahm, from the Department of the Interior. The 
items that he is going to testify on involve veterans’ rights that we 
would like to have continued. Mr. Kelley, of the Department of 
Agriculture, testified on two of them this morning. The first one 
is on page 20. It is 1 (a) (24), and involves rights under public land 
laws of persons serving in the armed forces of allies of the United 
States, and provides that citizens of the United States who serve with 
the forces of any nation with which the United States may be allied, 
while this act remains in force, shall, if certain conditions are met, 
be entitled to the same protections that are granted to persons serving 
in the Armed Forces of the United States. 

In other words, it would treat our citizens who serve in the armies of 
allies the same way it would our citizens who serve in our own armies. 


1 (a) (24), Item 365c 


Ricutrs Unper Pustic LANps LAWS OF PERSONS SERVING IN THE ARMED FORCES 
or ALLIES OF THE UNITED States (50 U. S. C. APpepix 572) 


Citizens of the United States who serve with the forces of any nation with 
which the United States may be allied in the prosecution of any war in which 
the United States engages while this act remains in force— 
shall, if certain conditions are met, be entitled to the same protection 
from loss of rights under the public-land laws as is granted by other 
provisions of this act to persons serving in the Armed Forces of the 
United States. This provision is effective as regards the present 
war— 
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until such war is terminated by a treaty of peace proclaimed by the President 
and for six months thereafter— 


with a saving provision for rights accrued before its termination (50 
U.S. C., appendix 584). 

No reason appears why the termination of the formal state of war 
should reduce the rights of persons serving in other armies in the 
same cause. 


Section 572. Extension of benefits to persons serving with war allies of the 
United States. 


Citizens of the United States who serve with the forces of any nation with 
which the United States may be allied in the prosecution of any war in which 
the United States engages while this Act (sections 501-548 and 560-590 of this 
Appendix) remains in force shall be entitled to the relief and benefits afforded 
by sections 501 to 511, inclusive (section 561-571 of this Appendix), if such 
service is similar to military service as defined in this Act (said sections), and 
if they are honorably discharged and resume United States citizenship or die in 
the service of the allied forces or as a result of such service. Oct, 17, 1940, 
c. 888, Section 512, 54 Stat. 1190; Oct. 6, 1942, c. 581 Section 16, 56 Stat. T76. 


Section 561. Rights to public lands not forfeited; grazing lands. 


(1) No right to any lands owned or controlled by the United States initiated 
or acquired under any laws of the United States, including the mining and 
mineral leasing laws, by any person prior to entering military service shall dur- 
ing the period of such service be forfeited or prejudiced by reason of his absence 
from the land or his failure to perform any work or make any improvements 
thereon or his failure to do any other act required by or under such laws. 

(2) If a permittee or licensee under the Act of June 28, 1934 (48 Stat. 1269) 
(sections 315-315m, 315n to 3150-1, and 1171 of Title 43), enters military serv- 
ice, he may elect to suspend his permit or license for the period of his military 
service and six months thereafter, and the Secretary of the Interior by regula- 
tions shall provide for such suspension of permits and licenses and for the remis- 
sion, reduction, or refund of grazing fees during such suspension. 

(3) This section shall not be construed to control specific requirements con- 
tained in this article (sections 560-574 of this Appendix) Oct. 17, 1940, c. 888, 
Section 501, 54 Stat. 1187. 


Section 562. Homestead entries and settlement claims; service as equivalent to 
residence and cultivation. 


If any person whose application for a homestead entry has been allowed or 
who has made application for homestead entry which may thereafter be allowed, 
after such entry or application enters military service, or if any person who has a 
valid settlement claim enters military service, the Department of the Interior 
shall construe his military service to be equivalent to residence and cultivation 
upon the tract entered or settled upon for the period of such service. From the 
effective date of this Act (Oct. 17, 1940) no contest shall be initiated on the 
ground of abandonment and no allegation of abandonment shall be sustained 
against any such person unless it shall be alleged in the preliminary aflidavit or 
affidavits of contest and proved at the hearing in cases initiated subsequent to 
the effective date of this Act (Oct. 17, 1940) that the alleged absence from the 
land was not due to such military service. If such person is discharged on 
account of wounds received or disability incurred in the line of duty, the term 
of his enlistment and any period of hospitalization due to such wounds or dis- 
ability shall be deducted from the required length of residence, without deference 
to the time of actual service. No patent shall issue to any such person who has 
not resided upon, improved, and cultivated his homestead for a period of at 
least one year. Oct. 17, 1940, c. 888, Section 502, 54 Stat. 1187. 


Section 563. Same; death or incapacity during or resulting from service as 
affecting rights; perfection of rights. 

(1) If any person whose application for a homestead entry has been allowed 
or who has made application for homestead entry which may thereafter be 
allowed or who has a valid settlement claim dies while in military service or as 
a result of such service, his widow, if unmarried, or in the case of her death or 
marriage, his minor children, or his or their legal representatives, may proceed 
forthwith to make final proof upon such entry or upon an application which is 
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allowed after the applicant’s death, or upon a homestead application thereafter 
allowed based on a valid settlement claim, and shall be entitled to receive a 
patent for such land. The death of such person while in military service or as a 
result of such service shall be construed to be equivalent to a performance of all 
requirements as to residence and cultivation upon such homestead or claim, not- 
withstanding the provisions of section 502 of this Act (section 562 of this 
Appendix). 

(2) If such person is honorably discharged and because of physical incapaci- 
ties due to such service is unable to return to the land, he may make final proof 
without further residence, improvement, or cultivation, at such time and place 
as the Secretary of the Interior may authorize, and receive a patent to the land 
entered. 


(3) The Act of July 28, 1917,(40 Stat. 248) (sections 241 and 242 of Title 
43), is repealed. Oct. 17, 1940, c. 888, Section 503, 54 Stat. 1157. 


Section 564. Desert-land entries; suspension of requirements. 

(1) No desert-land entry made or held under the desert-land laws prior to 
the entrance of the entryman or his successor in interest into military service 
shall be subject to contest or cancelation for failure to make or expend the sum 
of $1 per acre per year in improvements upon the claim or to effect the reclama- 
tion of the claim during the period the entryman or his successor in interest is 
engaged in military service or during a period of six months thereafter or dur- 
ing any period of hospitalization because of wounds or disability incurred in 
the line of duty. The time within which such entryman or claimant is re- 
quired to make such expenditures and effect reclamation of the land shall 
be exclusive of his period of service and the six-months’ period and any such 
period of hospitalization. 

(2) If such entryman or claimant is honorably discharged and because of 
physical ineapacities due to such service is unable to accomplish reclamation 
of, and payment for, the land, he may make proof without further reclamation 
or payments under such rules as the Secretary of the Interior may prescribe 
and receive patent for the land entered or claimed. 

(3) In order to obtain the benefits of this section, such entryman or claimant 
shall, within six months after the effective date of this Act (Oct. 17, 1940) or 
within six months after his entrance into military service, file or cause to be 
filed in the land office of the district in which his claim is situated a notice 
that he has entered military service and that he desires to hold the desert 
claim under this section. Oct. 17, 1940, c. 888, Section 504, 54 Stat. 1187. 


Section 565. Mining claims; requirements suspended. 

(1) The provisions of section 2324 of the Revised Statutes of the United 
States (section 28 of Title 30), which require that on each mining claim located 
after May 10, 1872, and until patent has been issued therefor not less than 
$100 worth of labor shall be performed or improvements made during each 
year, shall not apply during the period of his service, or until six months after 
the termination of such service, or during any period of hospitalization be- 
cause of wounds or disability incurred in line of duty, to claims or interests 
in claims which are owned by a person in military service and which have been 
regularly located and recorded. No mining claim or any interest in a claim 
which is owned by such a person and which has been regularly located and 
recorded shall be subject to forfeiture by nonperformance of the annual assess- 
ments during the period of such military service, or until six months after the 
termination of such service or of such hospitalization. 

(2) In order to obtain the benefits of this section, the claimant of any mining 
location shall, before the expiration of the assessment year during which he 
enters military service, file or cause to be filed in the office where the location 
notice or certificate is recorded a notice that he has entered such service and that 
he desires to hold his mining claim under this section. Oct. 17, 1940, ¢. S88, 
Section 505, 54 Stat. 1188. 


Section 566. Mineral permits and leases; suspension of operations and terms of 
permits and leases. 

(1) Any person holding a permit or lease on the public domain tnder the 
Federal mineral leasing laws who enters military service may, at his election, 
suspend all operations under his permit or lease for a period of time equivalent 
to the period of his military service and six months thereafter. The term of the 
permit or lease shall not run during such period of suspension nor shall any 
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rentals or royalties be charged against the permit or lease during the period of 
suspension. 

(2) In order to obtain the benefits of this section, such permittee or lessee 
shall, within six months after the effective date of this Act (Oct. 17, 1940) or 
six months after his entrance into military service, notify the Bureau of Land 
Management by registered mail of his entrance into such service and of his 
desire to avail himself of the benefits of this section. 

(3) This section shall not be construed to supersede the terms of any contract 
for operation of a permit or lease. Oct. 17, 1940, ¢. 888, Section 506, 54 Stat. 
1188: 1946 Reorg. Plan No. 3, Section 408, eff. July 16, 1946, 11 F. R. 7876, 60 
Stat. 1100. 

Section 567. Right to take action for perfection, defense, etc., of rights as 
unaffected; affidavits and proofs. 

Nothing in this article (section 560-574 of this Appendix) shall be construed 
to limit or affect the right of a person in military service to take any action 
during his period of service which may be authorized by law or the regulations 
of the Department of the Interior for the perfection, defense, or further asser- 
tion of rights initiated or acquired prior to the date of entering military service. 
It shall be lawful for any person while in such service to make any affidavit or 
submit any proof which may be required by law or the practice or regulations 
of the Bureau of Land Management in connection with the entry, perfection, 
defense, or further assertion of any rights initiated or acquired prior to entering 
such service, before the officer in immediate command and holding a commission 
in the branch of the service in which the person is engaged. Such aflidavits shall 
be as binding in law and with like penalties us if taken before an officer desig- 
nated by the Secretary of the Interior of a United States land office. The Sec- 
retary of the Interior may issue rules and regulations to effectuate the purposes 
of sections 501 to 512, inclusive (sections 561-572 of this Appendix). Oct. 17, 
1940, ¢. SSS, Section 507, 54 Stat. 1188; 1946 Reorg. Plan No. 3, Section 403, eff. 
July 16, 1946, 11 F. R. 7876, 60 Stat. 1100. 


Section 568. Irrigation rights; residence requirements suspended. 

The Secretary of the Interior is authorized, in his discretion, to suspend as to 
persons in military service during the period while this Act (sections 501-548 
and 560-590 of this Appendix) remains in force and for a period of six months 
thereafter or during any period of hospitalization because of wounds or dis- 
ability incurred in line of duty that provision of the Act known as the “Recla- 
mation Act” requiring residence upon lands in private ownership or within the 
neighborhood for securing water for the irrigation of the same (section 431 
of Title 48), and he is authorized to permit the use of available water thereon 
upon such terms and conditions as he may deem proper. Oct. 17, 1940, c¢. 888, 
Section 508, 54 Stat. 1189. 

Sections 569. Distribution of information concerning benefits of articles; 


forms. 

The Secretary of the Interior shall issue through appropriate military and 
naval channels a notice for distribution of appropriate military and naval 
authorities to persons in the military service explaining the provisions of this 
article (sections 560-574 of this Appendix) except as to sections 500, 513, and 
514 hereof (sections 560, 573, and 574 of this Appendix) and shall furnish forms 
to» be distributed in like manner to those desiring to make application for its 
benefits, except as to said sections. Oct. 17, 1940, c. 888, Section 509, 54 Stat. 
1189; Oct. 6, 1942, c. 581, Section 15, 56 Stat. 776. 

Section 570. Homestead entrymen permitted to leave entries to perform farm 
labor. 

(1) During the pendency of any war in which the United States may be 
engaged while this Act (sections 501-548 and 560-590 of this Appendix) remains 
in force any homestead entryman shall be entitled to a leave of absence from 
his entry for the purpose of performing farm labor. The time actually spent in 
farm labor shall be counted as constructive residence, if within fifteen days after 
leaving his entry to engage in such labor the entryman files a notice of absence 
in the land office of the district in which his entry is situated, and if at the 
expiration of the calendar year the entryman files in that office a written state- 
ment under oath and corroborated by two witnesses giving the date or dates 
when he left his entry, the date or dates of his return, and the place where and 
person for whom he was engaged in farm labor during such period or periods of 


absence. 





216 EMERGENCY POWERS CONTINUATION ACT 


(2) Nothing in this section shall excuse any homestead entryman from making 
improvements or performing the cultivation upon his entry required by law. 
The provisions of this section shall apply only to persons whose applications 
have been allowed or filed prior to the effective date of this Act (Oct. 17, 1940) 
Oct. 17, 1940, c. 888, Section 510, 54 Stat. 1189. 


Section 571. Land rights of persons under 21. 

Any person under the age of twenty-one who serves in the military service 
while this Act (sections 501-548 and 560-590 of this appendix) remains in force 
shall be entitled to the same rights under the laws relating to lands owned or 
controlled by the United States, including the mining and mineral leasing laws, 
as those over twenty-one now possess under such laws. Any requirements as 
to establishment of residence within a limited time shall be suspended as to 
entry by such person until six months after his discharge from military service. 
Applications for entry may be verified before any officer in the United States or 
any foreign country authorized to administer oaths by the laws of the State or 
Territory in which the land may be situated. Oct. 17, 1940, c. 888, Section 511, 
54 Stat. 1189. 

2 (b) (7), Item 365f 


VETERANS’ PREFERENCE UNDER THE HOMESTEAD AND OTHER LAND Laws (43 
_ U.S. C. 279-283) 


These provisions reduce the requirements for veterans of World War II with 
respect to homestead entries, gives them preferred rights of application under 
certain public-land laws, and grants various benefits to their dependents, as 
follows: 

Any person who has served in the military or naval forces of the United 
States for a period of at least 90 days, at any time on or after September 16, 
1940, and “prior to the termination of the present war”, and is honorably dis- 
charged and thereafter makes homestead entry shall have the period of such 
service, not exceeding two years, construed to be the equivalent of residence 
and cultivation upon the land for the same length of time: Provided, That no 
person who has served in the military or naval forces of the United States for 
a period of at least ninety days at any time on or after September 16, 1940, 
and “prior to the termination of the present war” and is honorably discharged 
shall be disqualified from making homestead entry or from any other benefits 
of this act merely by reason of not having reached the age of twenty-one years 
(sec. 1, 43 U. S. C. 279). If a person dies from wounds received or disability 
incurred in line of duty in the military or naval forces during the period afore- 
said or dies after having served in those forces for at least ninety days during 
that period, his surviving spouse or minor children shall have certain benefits 
with respeet to homesteading (sec. 2, 48 U. S. C. 280). If a person entitled to 
any of the aforesaid benefits makes homestead entry and dies before completing 
title, leaving one or more minor orphan children, patent shall issue to them 
without proof as to residence, cultivation, or improvements (sec. 3, 43 U. S. C. 
281). Persons of the classes entitled to credit for service under the foregoing 
provisions shall, until September 27, 1954, have a preferred right of application 
under homestead or desert land laws, and under 43 U. 8. C. 682a, concerning the 
sale of certain lands chiefly valuable as a home, cabin, camp, health, con- 
valescent, recreational, or business site (sec. 4, 43 U. S. C. 282). 


Section 279. Preference right of entry of World War II veterans. 

Any person who has served in the military or naval forces of the United 
States for a period of at least ninety days at any time on or after September 
16, 1940, and prior to the termination of the present war, and is honorably dis- 
charged from the military or naval forces and who makes homestead entry 
subsequent to such discharge shall have the period of such service, not exceeding 
two years, construed to be equivalent to residence and cultivation upon the 
land for the same length of time. Credit shall be allowed for two years’ service 
to any person who has served in the military or naval forces of the United States 
during the above period. 

(1) if such person is discharged on account of wounds received or disability 
incurred during the above period in the line of duty, or (2) if such person is 
regularly discharged and subsequently is furnished hospitalization or is awarded 
compensation by the Government on account of such wounds or disability. 
When the homestead entry is made by a husband or wife whose spouse is entitled 
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to any service credit under this section, such credit shall, with the consent of the 
spouse entitled thereto, be available to the husband or wife making the entry, 
in addition to any service credit to which he or she individually may be entitled 
under this section. No patent shall issue to any such person who has not resided 
upon his homestead and otherwise complied with the provisions of the homestead 
laws for a period of at least one year: Provided, That no person who has served 
in the military or naval forces of the United States for a period of at least 
ninety days at any time on or after September 16, 1940, and prior to the 
termination of the present war, and is honorably discharged shall be disqualified 
from making homestead entry or from any other benefits of sections 279-283 of 
this title merely by reason of not having reached the age of twenty-one years. 
Sept. 27, 1944, ¢. 421, Section 1, 58 Stat. 747, amended June 25, 1946, c. 474, 
60 Stat. 308; May 31, 1947, ¢. 88, Section 1, 61 Stat. 123. 


Section 280. Same; dependents’ rights. 

The surviving spouse or the minor children, as hereinafter provided, shall 
be entitled (1) in case of the death of any person as the result of wounds 
received or disability incurred in line of duty while serving in the military 
or naval forces of the United States during the period specified in section 279 of 
this title, to credit for two years’ residence and cultivation on a homestead 
entry, or (2) in the case of the death of any person after performing service 
that would be a basis for credit under section 279 of this title, to the amount 
of credit which would have been allowable to such person. The credit provided 
by this section shall be available to the surviving spouse, or, in the case of the 
death or marriage of the surviving spouse, to the minor children by a guardian 
duly appointed and officially accredited at the Department of the Interior. 
An entry made by such surviving spouse or guardian shall be subject to the 
provisions contained in section 279 of this title respecting compliance with the 
provisions of the homestead laws for a period of at least one year. Sept. 27, 
1944, c. 421, Section 2, 58 Stat. 748, amended May 31, 1947, ¢. S88, Section 2, 61 


Stat. 123. 


Section 281. Same; death as affecting minor children’s patent rights. 

Where a person entitled to the benefits of sections 279 or 280 of this title makes 
homestead entry and dies before completing title, leaving a minor orphan child, or 
minor orphan children, patent shall issue to such minor or minors upon proof 
showing such facts, without any proof as to compliance with the law in the 
matter of residence, cultivation, or improvements. Sept. 27, 1944, c. 421, Section 
3, 58 Stat. 748. 


Section 282. Same; rights on revocation of withdrawal order. 


For the period of ten years following September 27, 1944, on the revocation 
of any order of withdrawal or the filing of a plat of survey or resurvey opening 
lands to entry, the order or notice taking such action shall provide for-a period 
of not less than ninety days before the date on which it otherwise becomes 
effective, in which persons of the classes entitled to credit for service, under 
the provisions of sections 279-282 of this title, shall have a preferred right of 
application under the homestead or desert land laws, or section 6S82a of this 
title, subject to the requirements of applicable law, except as against the prior 
existing valid settlement rights and preference rights conferred by existing laws 
or as against equitable claims subject to allowance and confirmation, and except 
where a revocation of an order of withdrawal is made in order to assist in a 
Federal land program other than one authorized by the homestead or desert 
land laws or by section 6S2a of this title. During the same period if the Secre- 
tary of the Interior shall, without a prior petition therefor, classify any land 
as being suitable for disposition under section 6S82a of this title, the order of 
classification shall provide a similar preference right of application under section 
682a of this title, subject to the exceptions contained in this section. Sept. 27, 
1944, ¢. 421, Section 4, 5S Stat. 748, amended May 31, 1947, c. S88, Section 3, 61 
Stat. 124. 

Section 283. Same; rules and regulations. 

The Secretary of the Interior is hereby authorized to make such rules and 
regulations as may be necessary to carry the provisions of sections 279-283 of this 
title into full force and effect. Sept. 27, 1944, c. 421, Section 5, 58 Stat. 748, 
renumbered Section 6, June 5, 1948, ¢. 399, G2 Stat. 805. 
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2 (b) (8) Item 365g 


VETERANS’ PREFERENCE WITH Respect TO LANDS WITHIN THE BOULDER 
CANYON Propect (43 U.S. C. 617h) 


In connection with lands within the Boulder Canyon project, this provision 
grants an exclusive preference right of entry on lands of the United States to 
“all persons who served in the United States Army, Navy, Marine Corps, or Coast 
Guard during World War II” or certain enumerated previous wars or insur- 
rections. 


Section 617h. Lands capable of irrigation and reclamation by irrigation works 
provided for in this chapter; public entry; preferences. 

All lands of the United States found by the Secretary of the Interior to be 
practicable of irrigation and reclamation by the irrigation works authorized in 
sections 617-617i, 617k-617t of this title shall be withdrawn from public entry. 
Thereafter, at the direction of the Secretary of the Interior, such lands shall be 
opened for entry, in tracts varying in size but not exceeding one hundred and 
sixty acres, as may be determined by the Secretary of the Interior, in accord- 
ance with the provisions of the reclamation law, and any such entryman shall 
pay an equitable share in accordance with the benefits received, as determined 
by the said Secretary, of the construction cost of said canal and appurtenant 
structures; said payments to be made in such installments and at such times as 
may be specified by the Secretary of the Interior, in accordance with the pro- 
visions of the said reclamation law, and shall constitute revenue from said proj- 
ect and be covered into the fund provided for in sections 617-617i, 617k-617t of 
this title: Provided, That all persons who served in the United States Army, 
Navy, Marine Corps, or Coast Guard during World War II, the War with Ger- 
many, the War with Spain, or in the suppression of the insurrection in the 
Philippines, and who have been honorably separated or discharged therefrom or 
placed in the Regular Army or Naval Reserve, shall have the exclusive prefer- 
ence right for a period of three months to enter said lands, subject, however, to 
the provisions of section 433 of this title; and also, so far as practicable, prefer- 
ence shall be given to said persons in all construction work authorized by sec- 
tion 617-617i, 617k-617t of this title: Provided further, That the above exclu- 
sive preference rights shall apply to veteran settlers on lands watered from the 
Gila canal in Arizona the same as the veteran settlers on lands watered from the 
All-American canal in California: Provided further, That in the event such an 
entry shall be relinquished at any time prior to actual residence upon the land by 
the entryman for not less than one year, lands so relinquished shall not be subject 
to entry for a period of sixty days after the filing and notation of the relinquish- 
ment in the local land office, and after the expiration of said sixty-day period such 
lands shall be open to entry, subject to the preference in this section provided. 
Dec. 21, 1928, c. 42, Section 9, 45 Stat. 1063, as amended Mar. 6, 1946, ¢. 58, 60 
Stat. 36. 

2 (c) The ten-year period provided for in section 4 of the Act of September 27, 
1944, cited in paragraph (7) of subsection (b) of this section, extended to two 
years following the period of the national emergency proclaimed on December 16, 
1950, or to such shorter period as the Congress by concurrent resolution of the 
President may provide. 


Section 282. Same; rights on revocation of withdrawal order. 

For the period of ten years following September 27, 1944, on the revocation 
of any order of withdrawal or the filing of a plat of survey or resurvey opening 
lands to entry, the order or notice taking such action shall provide for a period 
of not less than ninety days before the date on which it otherwise becomes ef- 
fective, in which persons of the classes entitled to credit for service, under the 
provisions of sections 279-282 of this title, shall have a preferred right of appli- 
cation under the homestead or desert-land laws, or section 682a of this title, 
subject to the requirements of applicable law, except as against the prior exist- 
ing valid settlement rights and preference rights conferred by existing laws or 
as against equitable claims subject to allowance and confirmation, and except 
where a revocation of an order of withdrawal is made in order to assist in a 
Federal land program other than one authorized by the homestead or desert land 
laws or by section 682a of this title. During the same period if the Secretary of 
the Interior shall, without a prior petition therefor, classify any land as being 
suitable for disposition under section 682a of this title, the order of classification 
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shall provide a similar preference right of application under section 682a | this 
title, subject to the exceptions contained in this section. Sept. 27, 1944, 421, 
Section 4, 58 Stat. 748. amended May 31. 1947. c. 88. Section 5. 61 Stat. i2d, 
Section 682a. Same for home, health, business, etc., sites. 

The Secretary of the Interior, in his discretion, is authorized to sell or lease, 
to any person who is the head of a family, or who has arrived at the age of 
twenty-one years, and is a citizen of the United States, or who has filed his 
declaration of intention to become such a citizen, as required by the naturaliza- 
tion laws, a tract of not exceeding five acres of any vacant, unreserved, surveyed 
public land, or surveyed public land withdrawn or reserved by the Secretary of 
the Interior for any other purposes, or surveyed lands withdrawn by Executive 
Orders Numbered 6910 of November 26, 1934, and 6964 of February 5, 1935, for 
classification, which the Secretary may classify as chiefly valuable as a home, 
eabin, camp, health, convalescent, recreational, or business site in reasonably 
compact form and under such rules and regulations as he may prescribe, at a 
price to be determined by him, for such use: Provided, That no tract shall be 
sold for less than the cost of making any survey necessary to properly describe 
the land sold; that no person shall be permitted to purchase more than one 
tract under the provisions of this section, except upon a showing of good faith 
und reasous satisfactory to the Secretary, and that patents for all tracts pur- 
chased under the provisions of this section shall contain a reservation to the 
United States of the oil, gas, and other mineral deposits, together with the right 
to prospect for, mine, and remove the same under such regulations as the Secre- 
tary may prescribe: Provided further, That any employee of the Department 
of the Interior, stationed in Alaska, notwithstanding such employment, may, 
in the discretion of the Secretary, purchase or lease one such tract in the Ter- 
ritory of Alaska, except business sites, under this section. June 1, 1938, ¢. 317, 
52 Stat. 609, as amended July 14, 1945, c. 298, 59 Stat. 467. 


STATEMENT OF HENRY S. SAHM, ATTORNEY, SOLICITOR’S OFFICE, 
DEPARTMENT OF THE INTERIOR 


Mr. Sau. I am Henry S. Sahm, attorney with the Office of the 
Solicitor, Department of the Interior. 

Seated with me on my left is Mr. Clarence Bradshaw, who is assist- 
ant chief counsel of the Bureau of Land Management. I think for 
purposes of presentation it might be well to consider at one time the 
three items in H. J. Res. 386 with which the Department of Interior 
is concerned, 

In addition to the one Mr. Burrus mentioned, I would like to refer 
the committee to item 2 (b) (7) on page 29 of the House document, 
and which has to do with veterans’ preference under the homestead 
and other land laws, and on the next page, page 30, item 2 (b) (8) 
which has to do with the veterans’ preference with respect to lands 
within the Boulder Canyon project. 

I believe, Mr. Chairman, that in considering these three items that 
have to do with veterans’ preferences and benefits under the public 
land laws, that it might be well to present to you some background on 
these public-land laws and how veterans’ preferences and benefits tie 
up with them. 

Mr. Burrus. Excuse me, Mr. Sahm. Item 2 (c), on page 31, is 
really a part of item 2 (b) (7). That would be included, too. 

Mr. Saum. I intended to come to that. Generally speaking, the 
Federal public land is land held by the Government for disposition 
under the public-land laws. Before discussing the particular land 
laws that we are concerned with in House Joint Resolution 386, I 
might mention that the so-called public lands or public domain are 
principally located in Arizena, California, Colorado, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, Washington, Wyoming, and 
Alaska. 
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The establishment of a homesite through settlement, without cost, 
on the public lands of the United States long has been a tradition 
of the American way of life: the desire to homestead. The first 
homestead law which followed earlier land disposal statutes was 
approved by President Lincoln in 1862. 

Ever since colonial times soldiers and sailors have been taking 
advantage of the land-acquisition provisions of our laws which 
granted our returning veterans of the various wars certain benefits 
and preferences with respect to acquiring public-domain lands. The 
Congress has granted to our veterans of World War IT such benefits 
and preferences in obtaining title to publie land. The Congress has 
granted to our veterans of the various wars certain benefits and pref- 
erences in acquiring public lands. 

For instance, « homesteader who is not a veteran must live on the 
land he settles on for 3 years. He must cultivate it and have a habitable 
house upon the land in order to obtain a patent to it. However, any 
veteran of World War II who makes a homestead entry is entitled 
to have the term of his service in the Army or Navy, not exceeding 
2 years, deducted from the 3 years’ residence required under the 
homestead laws. 

Mr. Pickerr. May I interrupt you at that point, please? If I 
understand, then, if a veteran has served as much as 2 years in the 
Armed Forces, and wants to exercise his homestead rights under your 
law, he would have to comply with the requisites for every other person 
for only one additional year; is that right ¢ 

Mr. Saum. That is right. 

Mr. Pickxerr. However, if the veteran had served only 18 months 
or such less time, as the facts might indicate, he would have to conform 
to the regulations for the 1-year period plus such additional peried 
as would make his time in service and that additional period meet the 
3-year requirement ¢ 

Mr. Saum. Yes, sir: except Jet me explain this: In order for the 
veteran to get the 2 years’ maximum credit he need only serve in the 
Armed Forces 19 months, or more. 

Mr. Picxerr. How did that happen ? 

Mr. Sanm. A scale has been worked out whereby for a certain 
amount of time that is served in the Armed Forces you get equivalent 
credit insofar as this 2-year maximum is concerned. Mr. Bradshaw 
might be able to go into greater detail on this. 

Mr. Brapvsuaw. Under the law a man is required to reside on his 
entry for 7 months during each 12-month period. He is entitled to 
as many as two absences totaling not more than 5 months. So the 
veteran is given the benefit of the 5 months’ absence period and is 
only required to serve 19 months in order to obtain two full years’ 
credit. 

Mr. Pickxerr. Then he gets another 5 months’ gratuity without 
ever having gone on there ? 

Mr. Brapsuaw. That is right. 

Mr. Saum. I might mention, however, that if the veteran was dis- 
charged on account of wounds received or disabilities incurred in the 
line of duty, credit is allowed for 2 years of military or naval service, 
regardless of the time he spent in service. } 

Another type of benefit accorded veterans of World War IT is 
where orders are issued opening public lands to acquisition. In 
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such situations veterans of World War IT are given an opportunity 
of filing an application for lands 90 days ahead of a civilian for 
any land newly opened to such form of acquisition. 

From time to time the Government has found it necessary to with- 
draw or reserve portions of the public lands from acquisition by 
prospective homesteaders and other public land claimants in order 
to meet other needs such as military use, surveying, classification. 
and so on. When the need for such a reservation or withdrawal has 
passed, the withdrawal is lifted and the land is made available for 
acquisition. This preferred right of application for 90 days which 
veterans of World War II enjoy in such situations, is effective also 
in connection with applications filed for small tracts, desert-land 
entries, and reclamation-homestead entries. 

These benefits and preferences which are accorded veterans of 
World War IT will come to an end when the Japanese Peace Treaty 
is ratified. It is the view of the Department of the Interior that such 
benefits and preferred rights of application should not be denied 
the same classes of persons who are serving their country in its pres 
ént conflict in Korea. 

It is recommended, therefore. that those existing provisions of the 
uublic-land laws which reduce the requirements for veterans of World 
Var IT with respect to homestead entries, and which give such veter- 
ans preferred rights of application under certain public-land laws, 

be extended to veterans of the Korean conflict. 

The first item in House Joint Resolution 386 is the one that is 
found on page 20. Mr. Burrus has already read that. That gives 
to citizens of the United States who serve with the forces of any 
nation with which the United States may be allied in the prosecution 
of any war in which the United States engages while this act remains 
in force, certain rights and benefits under the public-land laws. 

Mr. Picxerr. Am I correct in my understanding that these benefits 
under all four sections we are discussing now, apply only to American 
citizens? Is that right? 

Mr. Saum. American citizens; ves. 

Mr. Pickerr. And they do not apply to the citizens of a nation 
with whom we may be allied ? 

Mr. Saum. No, sir. In the two situations which we will come to 
in a moment, they are citizens of the United States who are members 
of the Armed Forces of the United States. 

Mr. Hitiines. Excuse me. Would these benefits apply to the mem- 
bers of the Armed Forces of the United States who may not have 
completed citizenship requirements—naturalization requirements ? 

Mr. Sau. The public-land laws specify that in order to apply for 
any benefits—this is aside from veterans. generally speaking—any 

citizen of the United States or one who has declared his intention of 
hecoming a citizen, can apply for the benefits of the public-land laws. 

Mr. Hirxures. In that case these benefits conld accrue to someone 
who is not a citizen of the United States? 

Mr. Saum. Yes, sir: if he has declared his intention. however. of 
hecoming a citizen. 

Mr. Hivires. There are many cases of individuals serving in the 
Armed Forces who are not citizens but who have special privilege to 
necelerate their naturalization process as a result of such service. 
Ts that correct ? 
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Mr. Sau. That is correct. 

Mr. Hines. They would be entitled to these benefits merely upon 
declaration of intention to become citizens ¢ 

Mr. Sau. That is correct. 

Mr. Picxerr. We have, I think, authority under our draft statutes 
to take into the Armed Forces certain resident aliens; do we not? 

Mr. Saum. I believe we do, sir. 

Mr. Pickerr. Suppose we take in a resident alien. He serves his 
time and becomes a veteran of our Armed Forces. Then would there 
be any provision whereby he, not having declared his intention to 
become a citizen, could comply with the requisites here and be granted 
certain land privileges / 

Mr. Saum. I am not familiar with the naturalization laws, of 
course, but my impression is that the person of the category you speak 
of, upon his discharge from the armed services, has a right—I do not 
know whether it is upon his discharge, but at some time shortly there- 
after—to go in and declare his intention of becoming a citizen. 

I think, as Congressman Hillings indicated, that period is acceler- 
ated. That is, from the time he takes out his first papers until he 
is granted citizenship. 

Mr. Pickerr. I am supposing a case where a man does not declare 
his intention to become a citizen but he serves a term in the Armed 
Forces. Is he given any rights under this statute? 

Mr. Saum. My opinion would be “No.” 

Mr. Pickerr. In all cases, then, in your opinion, a man must be 
either a citizen of the United States or have declared himself to 
want to become a citizen of the United States ¢ 

Mr. Sau. Yes, sir. So that this first provision only has reference 
to citizens of the United States who served with our Allied forces. 
However, the other two items on pages 29 and 30, the first one of which 
is “Veterans’ preference under the homestead and other land laws” 
has to do with our veterans. 

In other words, citizens of the United States who served in the 
Armed Forces of the United States. As I mentioned before, this par- 
ticular provision of law reduces the requirements for veterans of 
World War ITI with respect to their homestead entries and it gives 
them preferred rights of application under certain public land laws. 

In that case, of course, what we recommend is that those same 
preferences which were granted to the veterans of World War IT be 
extended to those of our boys who are now engaged in the Korean 
conflict. 

The third item, which is 2 (b) (8) on page 30 of House Document 
368 has to do with veterans’ preference with respect to lands within 
the Boulder Canyon project. Boulder Canyon project is a reclama- 
tion project and the lands are located out in California and Arizona. 

As you undoubtedly know, the Bureau of Reclamation reclaims 
these lands by bringing water upon these arid lands. They are 
very much sought after. There are a great many more applications 
for these lands than there is land available. Consequently, veterans’ 
preference is an important privilege in that type of situation. 

The Department feels also that the same 90-day preference—that is, 
90-day preference over the general public as between veterans and 
nonveterans—be accorded to the men who are now engaged in the 
Korean conflict. 
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Mr. Forrester. May I interrupt you right there? On page 30, 
2 (b) (8) that language is— 

To all persons who served in the United States Army, Navy, Marine Corps, 
or Coast Guard during World War II or in any previous wars or insurrections. 

Extending that to the present emergency, I assume that is the same 
language that you want us to adopt; is that right? That is, all per- 
sons who served in the United States Army, and so forth; is that 
correct ¢ 

Mr. Sau. I do not believe I caught your question. 

Mr. Forrester. I am talking to you about page 80, 2 (b) (5), the 
veterans’ preference with respect to lands within the Boulder Dam 
project. 

Mr. Saum. Yes, sir. 

Mr. Forrester. This statute that you are asking us to enact, am 
I correct in assuming that it refers to “all persons who served in the 
United States Army, Navy, Marine Corps, or Coast Guard during 
World War II.” and so forth ¢ 

Mr. Sau. Yes.sir. And it would be extended by House Joint Res- 
olution 386 also to those members of our armed services who were 
serving in the military during the national emergency which was 
proclaimed by the President in December 1950. In other words, it 
would be an extension of the time beyond the terminal date of World 
War II, extending it over into the time of the national emergency. 

Mr. Forresrer. What I am particularly interested in are the words 
“all persons.” Is that the language used, or would it be “all citizens” / 
As I understand it, it is “all persons.” If that be true, then of course 
there is no argument that it would apply to anyone who served in 
the Armed Forces irrespective of citizenship. 

I think Congressman Pickett was entirely correct that aliens are 
subject to our draft laws. 

Mr. Sau. I had not noticed that, Mr. Chairman—that it is worded 
in terms of “all persons.” I would like to take a look to see how the 
statute reads. You are correct,sir. It says: 

Provided, That all persons who served in the United States Army, Navy, Ma 
rine Corps, or Coast Guard during World War II, the war with Germany, the 
war with Spain, or in the suppression of the insurrection in the Philippines, 
and who have been honorably separated or discharged therefrom or placed in 
the regular Army or reserves, shall have that preference. 
and it is a nice question 





The only question that arises in my mind 


_that is raised—the statute speaks about the veteran, after he is, let us 


say, discharged from service, and then makes a homestead entry. Un- 
der the law, in order for a person to make homestead entry, he must 
be a citizen of the United States or have declared his intention of be- 
coming a citizen. Then there is the other point that you raise about 
the preference provision being phrased in terms of all persons. It is 
a matter of construction. 

Mr. Bradshaw, do you have any thoughts on it 

Mr. Brapsuaw. As I understand it, the law provides that all per- 
sons who have served and who thereafter make an entry, shall be en- 
titled to these credits. Under the homestead law only citizens or per- 
sons who have declared their intentions may make an entry. That. I 
think, is a limitation. 
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Mr. Forresrer. It certainly does not appear on page 30. The lan- 
guage here says “all persons” and the only requirement is that they 
shall have served in the United States Army, Navy. Marine Corps, or 
Coast Guard, of course in time of war or other previously enumerated 
wars or insurrections. 

Mr. PotiaKk. May I ask a question ? 

Mr. Forrester. Yes, sir. 

Mr. PotiaKk. May IT ask this question of the gentleman from the In- 
terior Department : I see here the provision of law dealing with home- 
steading which, as you have said, requires that a person to make ap- 
plication for homestead entry must be a citizen or declarant alien. 
The provision we are talking about in item 2(b) (8). which Mr. For- 
rester has been asking about, deals with rights under the reclamation 
law. As one ignorant of these land laws in any detail I should like 
to ask whether the requirements applicable to homesteading in 43 
United States Code 161, requiring either citizenship or that you be a 
declarant alien, are applicable also to procedures under the reclama- 
tion law. 

Mr. San. Yes. There is no distinction. 

Mr. Forrester. I would like to know, and I think this subcommit- 
tee would like to know, Is it your idea to simply cover citizens or is it 
your idea to cover persons? Then I think language could be used to 
express what you are trying to do. 

Mr. Burrvs. If I may answer that one, our purpose here, of course, 
is to continue the statute as it is and to avoid getting into the problem 
of amendment. However it has been interpreted by the courts or by 
the administration is the way it was intended to be continued. This 
is by way of explanation rather than discussing an amendment to it. 

Mr. Forrester. I am only speaking for myself now. As far as I 
am concerned, unless it is brought forth otherwise, so far as I am 
personally concerned I am not in sympathy with extending any priv- 
ilege to any person who has not thought enough of this country to 
become a citizen. 

Mr. Saum. Mr. Chairman, I might say in answering your question 
I am certain in my own mind that it would be limited to citizens and 

eople who have indicated their intentions of becoming citizens. The 
interpretation of this law, the law has been in effect for a good many 
vears and as far as I know it has never been interpreted to include 
aliens. 

Mr. Forrester. I am sure that you are completely honest in your 
statement—that you are sure it has received that treatment. But there 
certainly is a way that we can make this matter much more definite 
than that and where we would not have to operate upon an assumption. 

Mr. Burrus. We will provide vou with that information, Mr. 
Chairman, 

(The information requested is as follows:) 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITor, 
Washington, D. C.. March 18, 1952. 
Hon. MICHAEL A. FEIGHAN, 


Chairman, Subcommittee No. 4, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
My Dear Mr. FeicHAN: The following information with respect to the rights 
of aliens in public lands is submitted pursuant to the request made during the 
hearing before your subcommittee on House Joint Resolution 386. 
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Under existing laws and regulations, an applicant for public lands under laws 
to which veterans’ benefits and preferences apply either must be a citizen of the 
United States or must have filed his declaration of intention to become a citizen. 
Evidence of a declaration of intention to become a citizen filed more than 7 years 
before the date of the public-land application is not acceptable unless there is 
pending a petition for naturalization. 

Before a patent under such laws will be issued to an applicant who, at the 
time of the submission of his application, had merely declared his intention to 
become a citizen, he must show that, in the meantime, he has become a citizen of 
the United States. 

I trust that this letter provides the information that you wish. I shall, of 
course, be glad to furnish such further information as you may desire. 

Sincerely yours, 
MastTIN G. Wurre, Solicitor. 

Mr. Forrester. [ personally would like very much to know it, and 
whether there is an amendment or not. I am only one, but I am going 
to ask that it be covered. I reiterate again, I think we have already 
given entirely too many rights to people who do not aspire to citizen- 
ship in this country. So far as I am concerned, I have got nothing 
for them. 

Mr. Saum. If I may reiterate, I may have left a wrong impression 
with the committee: [| can state categorically that the rights under 
these public-land laws are limited to citizens of the United States 
and persons who have declared their intention of becoming citizens, 
so that aliens are necessarily excluded from any rights under the 
public-land laws we are now discussing. 

Mr. Pickert. It is my understanding then, Mr. Sahm, that the 
language of your phrase “all persons” as used in this section that you 
want extended, is not an enlargement upon the basic act which pre- 
scribes that the persons referred to here must be citizens or have de- 
clared their intentions to become such citizens. 

Mr. Saum. Exactly. 

Mr. Pickxerr. To put it conversely, vou interpret the basic law to 
be a limitation upon this phrase “all persons.” 

Mr. Sau. Yes, sir. 

Mr. Pickxerr. You would tell us categorically that in your interpre- 
tation of it the benefits could not accrue to any person except a citizen 
of the United States or some person who had declared his intention 
to become a citizen. 

Mr. Saum. Yes, sir. And that is the way that the Department of 
the Interior interprets that. 

Mr. Pickxerr. I would like to ask this question. Presume the case 
of a man who is not a citizen but who has complied with all of the 
other requisites, including his declaration of intention to become a 
citizen. He then becomes eligible for the benefits provided here. Sup- 
pose then he never prosecutes his declaration of intention any further 
than that first declaration. What takes place / 

Mr. Saum. He has to be a citizen of the United States before patent 
will be granted to him for that particular tract of land for which he 
has applied under the public-land law. 

Mr. Pimier In other words, if he merely declares himself or his 
intention ‘to become a citizen, he then has a right to make the entry 
and to proceed to comply with all the requisites. But only after his 
declared intention becomes an accomplished fact by the issuance of 
citizenship papers is he then given the patent ? 

Mr. Saum. When he becomes a citizen: ves. 
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Mr. Pickerr. How long may he vacillate in that area between 
where he declared his intention and accomplished his purpose ¢ 

Mr. Brapsuaw. The law used to give a man 7 years to become a 
citizen. I do not know whether that has been shortened or not. The 
practice has always been, if a man has newly declared his intention 
to become a citizen, to suspend his entry after the statutory period 
of 5 years that he is allowed to perfect it, for the remaining 2 years. 
It is not suspended any further except on good and satisfactory cause 
shown. 

Mr. Pickerr. We have a minimum period that must elapse from 
the time a man declares his intention to become a citizen, and before 
he can be declared so by the proper tribunal. What is the maximum 
period from the time he declares his intention until he must become a 
citizen or else get out ? 

Mr. Brapsuaw. The maximum period is 7 years. 

Mr. Pickerr. You would not in any event then let the man continue 
on the land he had settled beyond the 7-year period if he had not 
prosecuted his declaration with such diligence as to accomplish it in 
that length of time? 

Mr. Brapsuaw. That is correct. 

Mr. Pickerr. We have a safeguard against the man who makes a 
declaration and never gets the citizenship ¢ 

Mr. BrapsHaw. Yes, sir. 

Mr. Forrester. I would like to have a complete and definite ruling. 
If I am not mistaken now, and if I am mistaken, I would like to be 
corrected, I understood the gentleman to testify that some of these 
homestead rights were very attractive; that there were many more 
applications than there were rights. That accelerates my desire that, 
if there are a lot more applications than there are rights to be obtained, 
that accelerates my desire to see to it that a citizen of the United States 
may get his opportunity. 

Mr. Brapsuaw. I am not too familiar with this. I came along to 
explain anything about the public-land laws more than in connection 
with this bill directly. I am reasonably certain that this is merely an 
excerpt from a bill, from a law, and that in other places in the law 
there is that limitation. I know the limitation is on the preceding 
page in this sense: “Any person who has served and is honorably 
discharged and thereafter makes homestead entry.” Obviously 
“thereafter makes homestead entry” carries with it the connotation 
that he must qualify under the homestead law in order to make 
the entry. 

Mr. Forrester. I would like to have that fully developed so that 
we know positively what it says, instead of just having an opinion 
about it. I want that to apply to all of the sections relating to 
homestead rights. 

Mr. Burrus. In cases where it is not perfectly clear in the statute, 
what form of evidence would you want? An opinion of the general 
counsel of the Department of the Interior / 

Mr. Forrester. What form have you got / 

Mr. Burrus. If it does not appear on the face of the statute, it 
will have to be someone’s opinion. There may be cases, there may 
not be. I just wondered what you had in mind. The witnesses have 
stated in their opinion that you have to be a citizen or to have declared 
your intentions. 
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Mr. Forresrer. I think a written statement from the general counsel 
might suftice. However, I understand you gentlemen said you do 
not want any amendments. Why would a short amendment hurt 
vou on that / 

Mr. Burrus. It is purely a practical consideration. As a matter 
of fact, 1 think almost everyone has some feeling that they could 
improve each one of these statutes, and we are afraid that if we went 
into that it would be a never-ending job. So it is just a practical 
consideration, that isall. There is no other reason for it. 

Mr. Forrester. Just one-or two words would not hurt you many 
times. As I have told you and I will tell you again. | am approaching 
these matters very sympathetically. On the other hand, I think I 
am pretty well set on the opinion that I just gave you. I do not have 
a thing in the world against aliens. Do not misunderstand me to be 
saying that. I think that, if you have these rights, the citizens in 
these United States should have the privileges, especially where they 
are being applied for and where you bi not have enough to go around. 

Mr. Burrus. We will get that evidence for you. I think that that 
will be the case. There is another point that I think that Mr. Sahm 
would probably want to clarify. I remember hearing him refer to the 
veterans who would be entitled to these extended rights as “Korean 
veterans.” That was, I presume, by way of illustration and not by 
way of Jeg: il definition. 

Mr. Sano. That is right. 

Mr. Be rrus. It applies to ali the veterans who served in the Armed 
Forces during the emergency period. Is that correct ? 

Mr. Sau. Yes. That was just by way of illustration that I re- 
ferred to the Korean veterans. 

Mr. Forrester. I am glad you brought that up. There is a ques- 
tion that I want developed. On this section, laine with those who 
have served with our allies, other than the Koreans, what countries 
would we have the right to anticipate that now some of our citizens 
would be serving with other countries instead of with the United 
States Armed Forces ¢ 

Mr. Burrvs. I would presume that it would cover allies who are 
fighting with us in Korea against the Koreans. 

“Mr. Picker. Might it apply to the action in Indochina that the 
French are now carrying on if we had seme men who wanted to volun- 
teer and join the French ? 

Mr. Burrus. I would say so; yes. Certainly to the extent that they 
are Communists. 

Mr. Picxerr. Would it apply to any United States citizen who 
joined in the Greek revolution 3 or 4 years ago and fought there? 
We are interested in knowing that. 

Mr. Burrvs. I will concede that we have that diffic ulty with respect 
to the meaning of the word “allies.” 

Mr. Pickerr. We have almost as much difficulty with that word 
as we have with the word “enemy.” 

Mr. Burrus. Not quite. I presume that members of the North 
Atlantic Treaty Organization would be considered allies rather clearly. 
There are cases that are not clear, I agree with you. 

Mr. Pickerr. Could it cone eivably apply to anybody who fought 
on either side of the Spanish civil war several years ago? 
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Mr. Burrus. Before World War II? I would say “No” in that 
case, 

Mr. Porta. May I ask a question, also for clarification? There 
is only one provision here which in terms confers any right on citizens 
of the United States by reason of their service in the armed forces of 
another country. The question that I should like to ask the gentle- 
man from the Department of the Interior is whether the rights con- 
ferred by this one section—talking about those people—are ‘the same 
rights which are conferred by these various sections describing the 
rights of persons who served in our own Armed Forces. 

Mr. Sau. No, sir. There is a distinction there. The Soldiers’ 
and Sailors’ Civil Relief Act of 1940 provides, insofar as the public 
lands are concerned, that if a man makes entry upon the public lands, 
and subsequent to the time he enters the lands he goes into military 
service, the status quo is retained. His rights are held in suspense, 
you might say. So that when he returns from military service his 
rights pick up at that point insofar as proving up and eventually 
getting patent to his land is concerned. That applies only to citizens 
of the United States who serve with forces allied with the United 
States. That is to be distinguished, that particular factual situation 
is to be distinguished from the reduced requirements in order to prove 
up and get patent to a homestead, and the 90-day preference which 
is given ‘to veterans, as distinguished from nonveterans. The latter 
two situations apply to citizens of the United States who served in the 

Tnited States Armed Forces. The first situation, the suspension of 
those rights, refers only to citizens of the United States who served 
with forces allied with the United States. 

Mr. Pickxerr. These rights and privileges that are extended to our 
citizens who fought in our own Armed Forces, or who may have fought 
in the Armed Forces of countries allied with us in World War TI, 
liave they been suspended yet or are they still in existence? 

Mr. Sau. That is still in existence. 

Mr. Pickxerr. And will continue in existence until the termination 
of the Japanese war and 6 months thereafter? Is that right? 

Mr. Sau. Are vou referring, sir, to the Soldiers’ and Sailors’ Re- 
lief Act of 1940? 

Mr. Piexerr. IT am talking about these three or four sections that 
vou want extended and the rights and privileges under them. 

Mr. San. There is a distinction there. The Soldiers’ and Sailors’ 
Civil Relief Act of 1940, which suspends those rights that we are speak- 
ing about as far as the public lands are concerned, will continue in 
force until terminated by an act of Congress. The termination of the 
Japanese—rather the ratification of the Japanese treaty will have no 
effect upon the Soldiers’ and Sailors’ Civil Relief Act of 1940 because 
in 1950 Congress enacted a law which said that that particular law— 
that is the Soldiers’ and Sailors’ Civil Relief Law of 1940—shall re- 
main in full force and effect until terminated by act of Congress. 

Mr. Forrester. We are not dealing with the Soldiers’ and Sailors’ 
Civil Relief Act in this proceeding. 

Mr. San. That is right. In this section which has to do with 
citizens of the United States who served with our allied forces. that 
section. section 512 of the Soldiers’ and Sailors’ Relief Act of 1940 is 
worded in such a way that it is not taken care of by this 1950 act that 
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I am referring to because the 1950 act that I am referring to extends 
the Soldiers’ and Sailors’ Relief Act of 1940 to those persons, citizens 
of the United States, who are serving with the Armed Forces of the 
United States. 

So that it does not catch up this particular section which refers to 
citizens of the United States who are serving with our allied forces. 
In order to extend the benefits during the national emergency to that 
particular class, to wit, citizens of the United States who served with 
our allied forces, we had to make provision for them in this bill be- 
cause the 1950 act which I referred to does not extend section 512 of the 
1940 act beyond the termination of World War II. 

Mr. Pickerr. There has been no termination of rights and privi- 
leges to date of any of these people. Is that right’ Those who are 
covered under any of these sections. 

Mr. Saum. Of the 1940 act? 

Mr. Picxerr. I have to get away from that because I am confused- 
by italready. We are dealing in the legislation before this committee 
with four sections as I understand it, at least part of which is involved 
in the Soldiers’ and Sailors’ Civil Relief Act of 1940 as amended in 
1950. LI want to get away from the soldiers’ and sailors’ relief part 
of the business so that I can get myself straightened out. These four 
sections that we are dealing with grant certain rights and privileges 
that have not yet terminated. Is that right ¢ 

Mr. Sau. That is right, sir. 

Mr. Picxerr. They will not terminate until the conclusion of the 
Japanese war and 6 months thereafter. 

Mr. Saum. That is right. 

Mr. Pickerr. So all veterans of World War II and others to whom 
these provisions may have applied at any time since their enactment 
are still entitled to benefits under them and will be for some time. 
Under the existing situation we have some veterans of the Korean con- 
flict who have been discharged. Is their entitlement in existence 
today ¢ 

Mr. Saum. Yes, sir. 

Mr. Pickerr. When will it terminate unless these various sections 
are extended / 

Mr. Saum. It will terminate with the ratification of the Japanese 
Treaty. 

Mr. Picxerr. There are no citizens of Korea who are entitled to 
any benefits under this program ¢ 

Mr. Sau. No, sir. 

Mr. Pickxerr. Only citizens of the United States who are members 
of our Armed Forces ? 

Mr. Saum. Yes, sir. 

Mr. Picketr. Have you given any thought to making this perma- 
nent legislation ¢ 

Mr. Sau. I do not follow you, sir, on the question of permanency, 
hecause anyone who qualifies as a veteran of let us say World War LI, 
he can assert these rights any time in che future; 1 mean at any time 
at all. 

Mr. Picxerr. In other words, his rights will never terminate; is 
that right ? 

Mr. Sanm. Whether we continue this statute or not / 
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Mr. Pickerr. Except that the statute is worded this way: in order 
to qualify you have to be a veteran of World War Il. When the Jap- 
anese Treaty is ratified there will no longer be World War II, and then 
we have to consider or we are considering those men who will be in 
service during the time of the national emergency. It is to take care 
of that category of persons that this legislation is directed toward. 

Mr. Pickerr. Insofar as the law is concerned, whether these powers 
are extended or not the veteran of World War IT as such will have his 
rights in perpetuity. What we are trying to do is take care of the 
veteran of the Korean conflict or such other situations as may arise 
to make him a veteran of some other conflict. 

Mr. Saum. Yes, sir. 

Mr. Picxerr. This will not terminate as an emergency at any time 
inthe immediate future. IT just hate to continue things on ad infinitum 
on an emergency status. I am wondering if I should not go back to 
your basic legislative committee for consideration of a real revision 

“of the law for that purpose, Mr. Sahm. I do not know of any but I 
would like to get your ideas. 

Mr. San. We think that the basic law is steeped so much in the 
American tradition of according to veterans of the wars these prefer- 
ences insofar as public lands are concerned that I think it is part of 
our American tradition. So that the substantive parts of these laws 
I do not think there is any question about them, about the policy behind 
the Congress in enacting tai, that is, the policy of the Congress in 
seeing that these public-land preferences and benefits are granted to 
our returning war veterans. The question as I see it is extending 
these benefits which go back over a good many years, to those men who 
are now in the military services during the time of the present national 
emergency. 

Mr. Forresrer. It is your contention that if it is steeped in the 
American tradition that you ought to put it on a permanent basis of 
legislation rather than on the emergency basis from time to time? If 
that is our tradition it looks like it ought to be written into our law 
permanently. 

Mr. Sau. If I understand Mr. Pickett’s contention, if I under- 
stand his allusion to the word “permanent,” it is permanent. The 
law is here. The only question is including within its provisions an 
additional class of people. That additional class of people is those 
men who are now in our military services and who are serving during 
the present national emergency. Because with the ratification of the 
Japanese Treaty, World War IIT would come to an end. Since our 
statutes here only cover veterans who serve up to and including World 
War II, we have to take care of this additional group. 

I might put it this way, Mr. Chairman. The amendment that you 
are speaking of may be answered this way: I am not certain of this, 
but I think it illustrates the point. When these preference statutes 
were first enacted, they included veterans of the Spanish-American 
War, then World War I came along, then they were amended to include 
veterans of World War I. 

Mr. Forrester. With this type of legislation ? 

Mr. Saum. Yes, sir. 

Mr. Forresrer. I think the objection Mr. Pickett is raising is, the 
substance of what he is saying that he does not want to become a party 
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to making a thing an American tradition only through hearsay, that 
he would like to see that put into law and on the statute books. 

Mr. Saum. We have had from time to time additional classes of 
veterans come into being with the various wars we have engaged 
in. As these additional classes of veterans have come into existence 
the Congress has included them within the preference provisions of 
the public-land laws. 

Mr. Forrester. Could we not make that permanent, by saying any 
veteran of any future war? Would that not cover it completely where 
you would: not have to be constantly coming back Do you have any 
other questions / 

Mr. Pickerr. Yes. Mr. Sahm, I am going to say this, and I do 
not know whether anybody will agree with me or not. I think the 
declaration of emergency in December 1950 was the result of the 
conflict in Korea. It was brought about principally because of the 
conflict in Korea. That conflict will wind up some of these days, I 
believe. I sincerely hope so. There will be a reasonable time after 
the actual shooting stops within which there will be some evacuation 
of the military personnel of the United States and our allies in the 
United Nations’ effort over there from Korea to their own homes or 
elsewhere. 

Your object here is to take care of the Korean veterans. At the time 
we have evacuated our personnel from the Korean area, and from 
Japan, whenever that takes place, we will have gotten out of the actual 
conflict in Korea and we will then be able to say that those men who 
were discharged from service from there on are veterans of the Korean 
conflict. 

However, by the extension of this statute to cover the period of the 
national emergency as declared in December 1950, we are extending 
these rights to members of the Armed Forces whenever they become 
veterans at whatever part of the world they may have served, and in 
perpetuity, without the situation being tied to the Korean conflict. 

Mr. Saum. Insofar as the reduced requirements are concerned, that 
is true, as I attempted to indicate before. A veteran can assert those 
rights as to reduced homestead requirements at any time. Now, as 
far as that 90-day preference is concerned—I am very glad that you 
mentioned that because the next item here ties in exactly with that, 
and that is item 2 (c), House Joint Resolution 386, which reads as 
follows, and that is on page 10 of the bill: 

The ten-year period provided for in section 4 of the Act of September 27, 1944, 
cited in paragraph 1, subsection (b) of this section, is extended to two years fol 
lowing the period of the national emergency proclaimed on December 16, 1950, 
or to such shorter period as the Congress by concurrent resolution or the Presi- 
dent may provide. 

That is to take care of the situation which Congressman Pickett, I 
believe, referred to, where these veterans in the present conflict may, 
on the day that the national emergency is seine to an end, still be 
overseas. As we know, it takes some time to demobilize and so on. In 
order to afford those boys a reasonable time in which to exercise those 
benefits, such benefits and preferences would be accorded to veterans 
for 2 years beyond the termination of the national emergency by sec- 
tion 2 (c) of House Joint Resolution 386. 

Mr. Pickerr. | appreciate that, Mr. Sahm. Assuming the state 
of facts that I referred to, and that when we get through with the 
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shooting war in Korea and we are out of there. The state of national 
emergency may have to be continued by reason of some episode that 
takes place in Africa, the Near East, the Far East, or some other area 
of the world, and it would just continue in perpetuity. We cannot 
foresee the end of the general conditions. I hope. of course, as you 
do, that some conclusion is arrived at. That points up to me the 
reason why this should be considered from the standpoint of perma- 
nent legislation rather than an extension of this act. 

That is regardless of whether we extend the privileges in this act 
or whether we declined to do so. If we decline to do so, what would 
vou do? 

Mr. Saum. You mean if the Congress declined to extend it ¢ 

Mr. Picxerr. Yes, sir. Right now, in this bill, if we just struck 
these sections out of the bill, what would you do in the Department 
of the Interior. 

Mr. Sau. The only thing we could do would be to just draw a 
line at the termination of World War ITI and say that veterans 
serving during World War dI would be qualified and those veterans 
who serve after World War II officially ends would not be qualified 
for preference under the public-land laws. 

Mr. Pickerr. But you want to take care of the Korean veteran. 
Then would you not go to your legislative committee, the Public Lands 
Committee in the House and its corollary committee in the Senate 
and ask for legislation to take care of those Korean veterans / 

Mr. Saum. Yes, sir, and I make that answer on the basis of the 
present policy and recommendation of the Department that those 
benefits be extended to the servicemen that are now serving during 
the present national emergency. 

Mr. Pickerr. Then would you not want the basic legislation to 
take care of them whether we continue the benefits and privileges that 
are under this bill or whether we do not? Do you not want to write it 
into your basic law? 

Mr. San. Mr. Pickett, I am not trying to evade the question. I 
certainly see the point that vou and the chairman have made about 
the wording which would take care of it. The only thing that I can 
say is I certainly appreciate and recognize the point that you make, 
but Iam not authorized to speak for the Department. 

Mr. Picxerr. I understand. A gentleman raised a question a while 
ago on another section. I want to point up the difficulty in order 
that you can exercise your judgment as to what you want to do about 
it. Mr. Bradshaw might have some thoughts on that. 

Mr. Brapsnaw. I think perhaps the question is probably moot. 
I do not know whether it is generally known or not, but in the United 
States there are very little lands suitable for homesteading left. Most 
of it is grazing land and most of that is a very poor grade of grazing 
land. It is not sufficient. You would find 160 acres or 320 acres— 
and those are the two limitations under the Homestead Act—you 
could not find many of those that would support a family; that are 
suitable for homesteading. That, of course, would be necessary under 
the homstead law. This also includes the desert-land law, but you 
have to get water for that. 

Whatever is there—water is getting very scarce at the present time 
in the West. It has practically all been appropriated. The only 
place left is Alaska. While Alaska has over 300,000,000 acres of land, 
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it has been estimated that there is very little bit more than 100,000 
acres of land that has not been appropriated, that is suitable for farm- 
ing. It is mostly muskeg, poor mountainous land not fit for anything. 
or so far north that it will not produce crops. I really think that 
the question so far as future wars may be somewhat academic. 

Mr. Forrester. Why is it—— 

Mr. Picxerr. Under the statement that you make, does it not make 
the question of extension of these privileges now almost moot and 
academic ¢ 

Mr. Brapsuaw. Almost. There are still a few areas that can be 
found. In other words, during recent years we found that about a 
third of the lands applied for could be considered suitable for home- 
steading or Post a considerable lesser amount than that for desert 
entry. We do not have too many applications. We have less than 
one-tenth the number of homestead applications we had 50 years ago, 
for example. 

Mr. Pickerr. How many applications do you now have on file 4 

Mr. Brapsuaw. That is rather difficult to say. I would say that 
in the entire West we probably would not have more than 500 home- 
stead applications that would have any chance at all of allowance, 
and we do have maybe twice that many desert-land applications, but 
the majority of those are in Arizona in areas where reports show that 
the ground-water level is being reduced rapidly by existing wells, and 
they will probably, most of those will undoubtedly, be rejected. 

Mr. Pickerr. Then the applicants who are attempting to exercise 
their rights have already fixed their rights and they cannot be taken 
away are them regardless of what we do here; is that correct ? 

Mr. Brapsnaw. That is correct. 

Mr. Pickerr. Do you have enough land available in all these cate- 
gories to fill the applications that have been filed, in your opinion ¢ 

Mr. Bransuaw. No. 

Mr. Picxerr. You do not? 

Mr. Brapsuaw. No. I would say in the future a small minority of 
the applications that will be received will be allowed because the Secre- 
tary has the obligation to classify the land as suitable for homesteading 
before he allows an entry. The land, as I said, that is suitable for 
homesteading, is getting pretty scarce. Occasionally a withdrawal 
is vacated on a substantial area of land and there may be a few tracts 
here and there in that area where it is possible to either get enough 
water to irrigate the land suitably or enough water to put on the land 
so that with the natural rainfall some sort of crop can be raised. 

It seems to me that if you take care of the present emergency—the 
next war, I hope it will not be soon enough, so that anybody who 
serves in it will not be able to make an entry. If it should be—— 

Mr. Picxerr. If I get the import of what you said, you have more 
than enough applications pending to more than take up the land that is 
available ? 

Mr. Brapsuaw. I do not want you to misunderstand me. I mean 
applications for specific tracts. Some enterprising veteran may be 
able to go out in some unsettled areas and find a tract of land that 
will be suitable for farming. But his chances are very slim. As a 
matter of fact, I am not too sure that this is of benefit to the veterans. 
It may lead a lot to go ont there and spend a lot of money trying to 


SLOT n2 6 











234 EMERGENCY POWERS CONTINUATION ACT 


find land when they could buy a piece of land a lot cheaper in the 
long run. 

Mr. Pickerr. That is certainly indicated from what you say here. 
I am trying to figure out in the light of the testimony what is the 
desirability of continuing this. If you have not any more land than 
you have demand for today, and there would be only isolated cases 
from time to time which could comply under the rights established by 
veterans of World War IT and other conflicts, you just would not be 
able to supply the demand, if I understand your statement. 

Mr. Saum. I have some statistics here on homestead applications 
and reclamation homestead entries. If you are interested in them | 
can read them into the record. 

Mr. Picxert. Personally 1 am not much of a statistician. I would 
rather have it put in the record and I can understand it better when | 
look at it. You can insert it in the record. 

Mr. Sau. I can read it. It will only take a minute. 

Mr. Pickerr. All right. 

Mr. Saum. For the fiscal year 1951, in Alaska, 178 homestead appli- 
cations were allowed, comprising 18,144 acres. In the United States, 
237 homestead applications were allowed in fiscal 1951, comprising 
38,165 acres. As far as reclamation homestead entries are concerned, 
the number of farm units which were opened for entry since World 
War IT is 1,076. The number of acres in those farm units is 89,606. 

Then I also have here the number of reclamation homestead units 
which will be opened in the next 3 years. For the calendar year 1952 
there will be 109 farm units opened up with approximately 85,000 
acres. In 1953 it is estimated that there will be 91 farm units opened 
up with approximate acreage of 12,000. In 1954 it is omumanel that 
155 units will be opened up with an approximate acreage of 15,000 
acres. Those reclamation homestead farm units which will be opened 
up are in the Columbia Basin in the State of Washington, the Gila 
project in Arizona, the Conchella project in California and Arizona, 
the Riverton project in Wyoming, the Shoshone project in Wyoming, 
and the Minidoka project in Idaho. 

Mr. Forrester. Is that all that you have on that point / 

Mr. Burrus. Mr. Chairman, I had scheduled each one of these items 
individually. In taking them altogether, while we may have saved 
some time, I think that because of the questions and answers which 
had to be generalized, there may be some misstatements or some inac- 
curacies. I have in mind—there have been called to my attention— 
two points that I think are not accurate in the record. One item, 
among these four, gives rights which expire 6 months after peace. 
That is 1 (a) (24). It is not permanent in the sense that the general 
statement was made, 

Another point is that the 2-year extension in séction 2 (c) applies 
only to one item, and that is where there is a 10-year limit that ends 
in 1954. In other words, that 2-year extension in 2 (c) does not apply 
to all four items. I wanted to make that clear and give some warning 
that there might be some discrepancies of that sort because all four 
items are slightly different and some of the generalized answers may 
not be absolutely accurate. 

Mr. Forrester. I am glad to have that statement. Is there anything 
further now on those particular items ? 
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Mr. Burrvs. That is all as far as the Department of the Interior is 
concerned. There is one more veterans’ item that Mr. Grove is here 
to testify on. 

Mr. Forrester. It is getting late, and we are operating here without 
a quorum. We would like to have the benefit of other members hearing 
this. We would like to have them give their opinions, standing on 
their own feet. 

Mr. Burrus. In other words, you would prefer to leave one of these 
items so that a quorum would consider it ¢ 

Mr. Forresrer. I want other members to share this responsibility. 

Mr. Burrus. Again I want to express my appreciation for the way 
that you have pushed ahead today. I think we are making progress. 
We appreciate it. 

Mr. Forrester. In view of the two other committee meetings and 
other things that have been brought to my attention, it appears now 
that Wednesday morning at 10 o'clock would be the first opportunity 
for us to resume these hearings. We will adjourn this afternoon's 
meeting with the understanding that unless otherwise notified, that 
meeting will be at 10 o'clock Wednesday morning of next week. 

(Whereupon, at 4: 42 p. m. the meeting was adjourned, to reconvene 
at 10:00 a.m. Wednesday, March 12, 1952.) 
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WEDNESDAY, MARCH 12, 1952 


House or RepreseNTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE No. 4, 
Washington, D. C. 

The subcommittee met at 10:20 a. m., in room 346, Old House Office 
Building, the Honorable E. L. Forrester presiding. 

Subcommittee members present: Representatives Forrester (pre- 
siding), Pickett, Boggs, and Hillings. 

Mr. Forrester. We will come to order. We will proceed with our 
hearing. 

Mr. Burrus. Mr. Forrester, we have one more veterans item. On 
page 29, section 2 (b) (6) in the bill, is the preferences for veterans 
for whom Federally owned housing is available under the provisions 
of the Lanham Act. This provides preferences in the occupation of 
housing for veterans and their families. 

Mr. Amis and Mr. Grove of the Public Housing Administration 
are our witnesses. Mr. Amis is the General Counsel of the Adminis- 
tration, and Mr. Grove is Assistant General Counsel. 

Mr. Forrester. Which one of these gentlemen will testify first ? 

Mr. Amis. I will testify, but I would like to be able to call on Mr. 
Grove at times, Mr. Forrester. 

Mr. Forrester. Do that as you like. Proceed. 


Section 2 (b) (6), Title 42 


Section 1521. Housing and Home Finance Administrator’s powers respecting 
defense housing. 

In order to provide housing for persons engaged in national-defense activities, 
and their families, and living quarters for single persons so engaged, in those 
areas or localities in which the President shall find that an acute shortage of 
housing exists or impends which would impede national-defense activities and 
that such housing would not be provided by private capital when needed, the 
Housing and Home Finance Administrator (hereinafter referred to as the 
“Administrator’) is authorized : 

(a) To acquire prior to the approval of title by the Attorney General (without 
regard to section 1339 of Title 10 and section 5 of Title 41), improved or unim- 
proved lands or interests in lands by purchase, donation, exchange, lease (with- 
out regard to sections 40a and 34 of Title 40, or any time limit on the availability 
of funds for the payment of rent), or condemnation (including proceedings 
under sections 257, 258, 361-368, and 25Sa—25Se ef Title 40.) 

(b) By contract or otherwise (without regard to section 1339 of Title 10, see- 
tion 5 of Title 41, and section 40a of Title 40, or any Federal, State, or municipal 
laws, ordinances, rules, or regulations relating to plans and specifications or 
forms of contract, the approval thereof or the submission of estimates therefor) 
prior to the approval of title by the Attorney General to make surveys and 
investigations, plan, design, construct, remodel, extend, repair, or demolish struc- 
tures, buildings, improvements, and community facilities, on lands or interests 
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in lands acquired under the provisions of subsecton (a) of this section or on 
other lands of the United States which may be available (transfers of which 
for this purpose by the Federal agency having jurisdiction thereof are authorized, 
notwithstanding any other provisions of law), provide proper approaches thereto, 
utilities, and transportation facilities, and procure necessary materials, supplies, 
articles, equipment, machinery, and do all things necessary in connection there- 
with to carry out the purposes of this subchapter: Provided, That the cost-plus- 
a-percentage-of-cost system of contracting shall not be used, but this proviso 
shall not be construed to prevent the use of the cost-plus-a-fixed-fee form of 
contract and so far as is consistent with emergency needs, contracts shall be 
subject to section 5 of Title 41: Provided, That the cost per permanent family- 
dwelling unit shall not exceed an average of $3,750 for all types of construction 
for those units located within the continental United States, nor an average of 
$4,250 for those located elsewhere (exclusive of Alaska), and the cost of no 
family-dwelling unit shall exceed $4,500 within the continental United States or 
$4,750 elsewhere, except in the Territory of Alaska, where the cost shall not 
exceed $7,500, exclusive of expenses of administration, land acquisition, public 
utilities, and community facilities, and the aggregate cost of community facilities 
shall not exceed 3 per centum of the total cost of all projects: Provided further, 
That were the Administrator shall consider that there is no reasonable prospect 
of disposing of such housing to meet a need extending beyond the emergency he 
shall construct temporary units: Provided further, That all items of cost with 
respect to each such family-dwelling unit shall be separately estimated with a 
view toward economy, and no movable equipment shall be installed in such units, 
unless the Administrator shall, in any particular case, deem such installation 
to be in the public interest. Oct. 14, 1940, c. 862, Title 1, section 1, 54 Stat. 1125, 
as amended Apr. 29, 1941, ¢. SO, section 1, 55 Stat. 147: June 28, 1941, ¢. 260, 
section 2, 55 Stat. 361; Jan. 21, 1942, ¢. 14, sections 1, 11, 56 Stat. 11, 13: 1942 
Ex. Ord. No. 9070, section 1, Feb. 24, 1942. 7 F. R. 1529: 1947 Reorg. Plan No. 3, 
eff. July 27, 1947, 12 F. R. 4981, 61 Stat. 954: Apr. 20, 1950, c¢. 94, Title II, section 
204, 64 Stat. 78. 


Section 1532. Housing and Home Finance Administrator’s powers respecting 
defense public works; definition of “private agency” 

Whenever the President finds that in any area or locality an acute shortage 
of public works or equipment for public works necessary to the health, safety, 
or welfare of persons engaged in national-defense activities exists or impends 
which would impede national-defense activities, and that snch public works or 
equipment cannot otherwise be provided when needed, or could not be provided 
without the imposition of an increased excessive tax burden or an upusnal or 
excessive increase in the debt limit of the taxing or borrowing authority in which 
such shortage exists, the Housing and Home Finance Administrator is authorized, 
with the approval of the President, in order to relieve such shortage 

(a) To acquire, prior to the approval of title by the Attorney General if 
necessary (without regard to section 1339 of Title 10, and section 5 of Title 41), 
improved or unimproved lands or interests in lands by purchase, donation, ex- 
change, lease (without regard to section 40a of Title 40 as amended, section of 
Title 40, or any time limit on the availability of funds for the payment of rent), 
or condemnation (including proceedings under sections 257, 258, 361-308 and 
2A8e of Title 40, for such public works). 

(b) By contract or otherwise (without regard to section 1339 of Title 10, 
section 5 of Title 41, section 40a of Title 40. or any Federal, State, or municipal 
laws, ordinances, rules, or regulations relating to plans and specifications or 
forms of contract, the approval thereof or the submission of estimates therefor). 
prior to the approval of title by the Attorney General if necessary, to plan, 
design, construct, remodel, extend, repair, or lease public works, and to demolish 
structures, buildings, and improvements, on lands or interests in lands acquired 
under the provisions of subsection (a) of this section or on other lands of the 
United States which may be available (transfers of which for this purpose by the 
Federal agency having jurisdiction thereof are authorized notwithstanding 
any other provisions of law), provide proper approaches thereto, utilities, and 
transportation facilities, and procure necessary materials, supplies, articles, 
ecnipment, and machinery, and do all things in connection therewith to carry 
out the purposes of this subchapter. 

(¢) To make loans or grants, or both, to public and private agencies for public 
works and equipment therefor, and to make contributions to public of private 
agencies for the maintenance and operation of public works. upon such terms 
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and in such amounts as the Administrator may consider to be in the public 
interest. As used in this paragraph, the term “private agency’ means any 
private agency no part of the net earnings of which insures to the benefit of any 
private shareholder or individual. Oct. 14, 1940, ¢. 862, Title II, section 202, 
as added June 28, 1941, ¢. 260, section 3, 55 Stat. 8362, and amended 19 Ex. Ord. 
No. 9070, section 1, Feb. 24, 1942, 7 F. R. 1529; 1947 Reorg. Plan No. 3, eff. July 
27, 1947, 12 F. R. 4981, 61 Stat. 954; June 30, 1949, ¢. 288, Title I, section 1038, 
63 Stat. 380; Apr. 20, 1950, ¢. 94, Title Il, section 204, 64 Stat. 73; 1950 Reorg. 
Plan No. 17, section 1, eff. May 24, 1950, 15 F. R. 3177, 64 Stat. 1269. 


Section 1541. Termination of subchapters II-VII; saving clause. 

When the President shall have declared that the emergency declared by him 
on September 8, 1939, has ceased to exist (a) the authority contained in sections 
i521, 1582, 1561, and 1562 of this title shall terminate except with respect to 
contracts on projects previously entered into or undertaken and court proceed- 
ings then pending, and (b) property acquired or constructed under subchapters 
11-VII of this chapter (including schools and hospitals) shall be disposed of as 
promptly as may be advantageous under the circumstances and in the public 
interest. Oct. 14, 1940, c. 862, Title III, section 4, 54 Stat. 1127: renumbered 
section 301, and amended June 28, 1941, ¢. 260, 4 (a), 55 Stat. 3868; Apr. 10, 
1942, ¢. 239, section 1, 56 Stat. 212. 


Section 1561. Appropriation for housing of United States employees; adminis- 
tration; disposition of housing. 

(a) The sum of $30,000,000, to remain available until expended, is authorized 
to be appropriated for the purpose of enabling the Housing and Home Finance 
Agency to provide housing in or near the District of Columbia (including living 
quarters for single persons and for families) for employees of the United States 
whose duties are determined by the Housing and Home Finance Administrator 
to be essential to national defense and to require them to reside in or near the 
District of Columbia. 

(b) In providing the housing for which an appropriation is authorized by 
subsection (a) of this section, the Housing and Home Finance Administrator is 
authorized to exercise all of the powers specified in subsections (a) and (b) 
of section 1521 of this title, subject to the limitations, upon exercise of such 
powers specified in such subsections. 

(c) The funds authorized to be appropriated by this section shall be available 
to pay administrative expenses in connection with providing the housing for 
which such funds are authorized to be appropriated. 

(d) The housing provided with funds authorized to be appropriated by this 
section may be sold and disposed of as expeditiously as possible: Provided, That 
in disposing of said housing consideration shall be given to its full market value 
and said housing or any part thereof shall not, unless specifically authorized by 
Congress, be conveyed to any public or private agency organized for slum clear- 
ance or to provide subsidized housing for persons of low income. Oct. 14, 1940, 
c. 862, Title IV, section 401, as added Apr. 10, 1942, ¢. 239, section 4, 56 Stat. 212, 
and amended 1947 Reorg. Plan No. 3, eff. July 27. 1947, 12 F. R. 4981, 61 Stat. 
54: Apr. 20, 1950, ¢. 94, Title II, section 204, 64 Stat. 75. 


Section 1562. Appropriations for public works projects; administration. 

(a) The sum of $20,000,000, to remain available until expended, is authorized 
to be appropriated for the purpose of enabling the Administrator of General 
Services to provide public works and equipment therefor in and near the District 
of Columbia. Such public works may include, but shall not be limited to, schools, 
waterworks, sewers, public sanitary facilities, works for the treatment and 
purification of water, hospitals and other places for the care of the sick, rec- 
reational facilities, streets, roads, facilities for the disposal of sewage, garbage, 
and refuse, and other types of necessary public works. 

(b) In providing the public works and equipment therefor for which appro- 
priations are authorized by subsection (a) of this section, the Administrator 
of General Services is authorized to exercise all of the powers specified in sub- 
sections (a), (b), and’(c) of section 1532 of this title. Such public works and 
equipment therefor shall be provided subject to the provisions of section 1535 
of this title. 

(c) The funds authorized to be appropriated by this section shall be available 
to pay administrative expenses in connection with providing the public works 
and equipment therefor for which such funds are authorized to be appropriated. 
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Oet. 14, 1940, ¢. S62, Title IV, section 402, as added Apr. 10, 1942, ¢. 259, section 
1,56 Stat. 213, and amended June 30, 1949, c. 288, Title I, section 105, 65 Stat. 480 
Section 1571. Construction of temporary housing facilities; rentals. 

In those areas or localities where the Administrator shall find that an acute 
shortage of housiing exists or impends and that, because of war restrictions, 
permanent housing cannot be provided in sufficient quantities when needed, the 
Administrator is anthorized to exercise all of the powers specified in subchapters 
IT and IV of this chapter, subject to all of the limitations upon the exercise of 
such powers contained in such subchapters, to provide housing for distressed 
families of servicemen and for veterans and their families who are affected 
by evictions or other unusual hardships (where their needs cannot be met 
through utilization of the existing housing supply, including housing under the 
jurisdiction of the Administrator): Provided, That any housing constructed un 
der the provisions of this subchapter shall be undertaken only where the need 
cannot be met by moving existing housing and shall be of a temporary character 
subject to the removal provisions contained in subchapter [V of this chapter: 
And provided further, that the Administrator shall fix fair rentals for housing 
constructed or made available pursuant to this subchapter which shall be within 
the financial reach of families of servicemen and veterans with families. Oct 
14, 1940, c¢. S62, Title V, section 501, as added June 25, 1945, ¢. 192, 5D Stat. 260, 
and amended 1947 Reorg. Plan No. 3, eff. July 27, 1947, 12 F. R. 4981, 61 Stat 
954; Apr. 20, 1950, c. 94, Title II, section 204, 64 Stat. 7 
Section 1573. Definitions. 

As used in this subchapter the term “families of servicemen” shall include the 
family of any person who is serving in the military or naval forces of the United 
States, and the term “veterans” shall include any person who has served in the 
military or naval forces of the United States during the present war and who has 
been discharged or released therefrom under conditions other than dishonorable. 
Oct. 14, 1940, ¢. S62, Title V, section 508, as added June 23, 1945, ¢. 192, 59 Stat 
VO, 


STATEMENT OF MARSHALL W. AMIS, GENERAL COUNSEL, PUBLIC 
HOUSING ADMINISTRATION, ACCOMPANIED BY BERNARD L. 
GROVE, ASSISTANT GENERAL COUNSEL, PUBLIC HOUSING 
ADMINISTRATION 


Mr. Amis. Under section 501 of the Lanham Act, which is the act of 
October 14, 1940, the veterans’ housing as well as all of the perma- 
nent and temporary housing built under the Lanham Act was made 
available for occupancy by veterans: and then at a later point in sec- 
tion 503 of the Lanham Act the term “veterans” as used in title V is 
detined as being persons who have served in the military or naval 
forces of the United States during the present war. 

We have interpreted that to mean the war that was in existence 
when that statute was passed in 1945; and of course, with the termi- 
nation of the war their eligibility and any preferences that they might 
have to be admitted to that housing would end as to those who served 
only in the Korean conflict. 

This statute is to extend that right or eligibility to admission to 
that housing to those people who are servicemen or veterans only in 
the Korean conflict. In that connection, Mr. Forrester, I might just 
sav that this is necessitated by what is purely an oversight in the 
drafting of Public Law 214 of the Eighty-second Congress, approved 
October 26, 1951. which amended certain housing legislation to grant 
preferences to veterans of the Korean conflict. 

That statute amends a number of statutes—the United States Hous 
ing Act and the National Housing Act. Public Law 65 of the Eighty- 
first Congress, which is a law for the disposition of the Greentowns, 
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as well as amending certain sections of the Lanham Act so as to 
include the Korean veterans. 

But through some unfortunate oversight we did not get in the 
necessary amendment to title V of the Lanham Act, and this section 
2 (b) (6) of the bill now before you is to correct that oversight. 

Mr. Boccs. Does this apply to Korean veterans only, this extension 
of authority / 

Mr. Amis. Yes. Not in the sense that they have to be actually at 
the scene of hostilities in the Korean area, but they would be mem. 
hers of the Armed Forces during the period since June 26, 1950, until 
such date as the President might determine. 

Mr. Boees. But vou have the authority already for all other vet- 
erans’ preferences / 

Mr. Amis. Veterans of World War II only. That is for admissio: 
to this Lanham Act housing. 

Mr. Boges. That is a controversial point, I think, because up in iy 
ewn particular district, around Wilmington, Del., we have some tem 
porary war housing. We have a housing problem, generally speaking. 
and we are trying to get rid of some of the so-called slum areas i 
the city. When you try to get rid of the slum areas, you have to have 
some place for the folks to live until we get another place built for 
them. 

All of the accommodations in the temporary housing there are not 
taken, as I understand. 

Mr. Amis. In some cases. 

Mr. Boges. But a person who is not a veteran of World War II 
cannot get in there. Is that not right ¢ 

Mr. Amis. He would not be eligible for admission to these tempo 
rary houses; that is correct. 

Mr. Bogas. And a lot of those doors are closed and barred up, with 

housing shortage in the community. Is that not a fact‘ And the 
two Senators from Delaware and myself and others have been trying 
to get just a temporary authority to let somebody go in there for a 
little while until vou get by this squeeze period, and that has been 
through your regional office. I know I have written, I think, letters 
here in Washington: and I do not know what all has been done about 
it, and I do not believe they ever did reach a decision about it. I 
imagine that vou have that situation all over the country: do you not / 

Mr. Amis. We have it in a number of cases, Mr. Boggs. 

Mr. Boses. It does seem ridiculous, as a matter of fact. to have a: 
commodations barred up and nobody can get in there, and you have 
families living in a coalvard or some place. 

Mr. Amis. As we construe the law, the only real authority we have 
to continue the use of the temporary war housing is. first, for de- 
fense workers; and then for veterans of World War II. Now, when 
World War IT ends, then we could continue to make it available to 
veterans of that war, but veterans or servicemen who could not tit 
their service into the period of the war, World War IIL, would not b 
eligible. and this is to vive them that eligibility. 

Mr. Boces. I understand that. But, for example, up in my district. 
at least at the present time—I do not know how many there will be 
at the time the show is over—there really are not too many veterans 
of the Korean war. Not very many of them have gotten out. Quite 
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few have gotten in, I will admit. But there is not any way to permit 
the use of these facilities without hurting the veterans’ right there if 
there are not veterans to take them. 

In other words, you just bar them up: close them up. It is a ri 
diculous situation. It seems to me somebody could make some ex- 
ception along the line to take care of these hardship cases, and | 
assure you they are just of a temporary nature. 

Mr. Amis. There may be a way, Mr. Boggs. 

Mr. Boces. I would hate to see this authori ity continued unless there 
is some kind of exception put in there to meet this situation and use 
facilities that are available in many of these communities. 

Mr. Amis. Let me give you what may work out in that respect, be 
cause IT would hate to have vou deny this amendment, because we are 
not making these temporary houses available to others than veterans 
and servicemen. 

Under Public Law 475, approved on April 20, 1950, we were au- 
thorized to give away these temporary houses if the locality would 
request them—that is, the city or county—provided they would buy the 
land from us on which they were located at the cost to the Government. 
In July 1950, because of the Korean conflict, the President put a freeze 
order on that give-away, and we have not lifted that vet, although we 
are in negotiations with the Defense Department to get their clearance 
on the entire inventory of temporary housing so that we may proceed 
with that method of relinquishment or give-away to the localities. 

We hope to do that sometime in the near future. 

Mr. Boggs. I appreciate that, and that is good, I think, if some- 
thing can be worked out there. But in many of these instances, 
where you have this temporary housing, the land is not owned by 
the Federal Government. The land is leased from a private person 
for the duration. 

Mr. Amis. That is the next subject matter. 

Mr. Boces. At least for the duration it has entailed all this time, 
and sometime or other they have got to go into Federal court and 
have a jury assess the claims and damages to see how much the Gov- 
ernment is going to owe them for all this time. 

Mr. Amts. They have generally been on that temporary use, Mr. 
Boggs. We have been paying annually a rental on that. 

Mr. Bogas. In at least one instance in Wilmington it is the other 
way around. 

Mr. Amis. They have doubtless there condemned the fee title and 
just have not got around to a final hearing in the courts on it. 

Mr. Boces. I know that it is involved some way or other there, so 
that it would take quite a period of time no doubt to get it straightened 
out, and then the owner of the property from whom the Government 
leased it or condemned it under this condemnation proceeding wants 
to get the area back, for example, and tear down this temporary hous- 
ing, which is certainly only temporary, and build a low-cost housing 
settlement in the area. 

He has been trying to do that for the past 2 or 3 years, and he cannot 
do that. There are a couple of very able attorneys in Wilmington, 
Del.. who have been trying to get the thing straightened out for him. 

I am just mentioning these questions because I happen to be familiar 
with that situation that exists there, and it probably exists in other 
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places in the United States. I am just wondering if we are trying 
to make our facilities go as far as they will go in trying to get some 
of these things to a conclusion where we can start out on a somewhat 
substantial basis. 

Mr. Amis. We have, of course, Mr. Boggs, some problems of that 
kind. [ will not say that they are not numerous, nor I do not want 
to minimize them. But I do not believe that they are involved in 
this particular matter here. This is only to accord to certain veterans 
and servicemen rights which we have granted them in respect to all 
other housing in which the Government is interested, either as owner 
or operator or as banker. 

Mr. Boees. Lam in complete accord with giving the veteran a pref- 
erence. ‘There is no question about that. But I do not believe I have 
ever met a veteran who thinks that the preference should continue to 
such an extent or a period where the veteran has had a chance to 
look it over and decide he does not need it, that everybody else should 
be excluded. 

That is my main point, and that is what happens in these cases: is 
it not ¢ 

Mr. Amis. Yes. 

Mr. Borrvs. Mr. Boggs, as I understand it, this situation that you 
describe, which is the nonuse of these facilities, would actually be 
helped if only to a very small extent, by the continuation of this act. 
If we did not continue this provision, you would probably be in a 
little worse position. 

Mr. Boaes. This would enlarge the number of people who could go 
in there. 

Mr. Burrvs. It is a very small help, but I just wanted to point out 
not passing it would not help you. 

Mr. Prcxerr. You mentioned Public Law 214 of the Eighty-second 
Congress, made effective October 26, 1951: and in that connection I 
understood you to say that the legislation then effective took care of 
the rights of these people In every respect except under title V of the 
Lanham Act: is that correct / 

Mr: Amis. That is my understanding of it, that we granted by 
Public Law 214 to the Korean veterans all of the rights in respect to 
housing legislation that were granted to veterans of World War II, 
except the right to occupy this Lanham Act housing. 

I frankly admit that was a pure oversight, and we are now wanting 
to correct it. 

Mr. Picxerr. We are dealing, then, in this subject here only with 
title V of the Lanham Act with regard to Lanham Act housing, ts that 
right ? 

Mr. Amis. Yes, sir; that is right. 

Mr. Pickxerr. And the reason we are having to deal with it at all 
is that there was some oversight in writing Public Law 214 that did 
not include that in it ¢ 

Mr. Amis. Yes, sir. 

Mr. Picxerr. How many units are involved ¢ 

Mr. Amis. Let me make it clear, Mr. Pickett, when we say title 


V housing, we use that in probably two senses, which I had better 


distinguish here. In one sense we refer to title V housing as being 
the housing that was built after VJ-day out of an appropriation, I 
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believe. of $442,000,000 made by the Congress in two or three bites in 
the latter part of 1945 and the early part of 1946. 

Most of that housing has already been transferred to the local 
governmental agencies under Pubhe Law 475 of the Eighty-first 
Congress, and also transferred to educational institutions under what 
we know as the McGregor Act, which I believe was passed in 1949, 
Because most of that was on land owned or controlled by the local 
communities or educational institutions, that is net involved. But 
title V of the Lanham Act also made veterans of World War IT eligible 
for oecupancy in the housing constructed by the Government under 
title I of the Lanham Act, both permanent and temporary housing; 
and now the total involved in that is this. 

These figures are as of December 31—— 

Mr. Picxerrt. In other words, it is under item 2 you just referred 
to then that we are affected by this provision we are dealing with ? 

Mr. Amis. In the main, yes. It is eligibility in the housing con- 
structed under title I of the Lanham Act, but the eligibility is granted 
by title V. 

We had as of December 31, 1951, 155,432 units of temporary Lanham 
housing; and 116.226 units of permanent housing. So that is the 
amount of housing involved. 

Mr. Pickett. Is it all occupied ? 

Mr. Amis. 88.5 percent of the temporaries were occupied, and 99.3 
percent of the permanents were occupied. 

Mr. Pickerr. Then approximately 12 percent of the whole total, 
temporary and permanent, was unoccupied at the date those figures 
were drawn up. 

Mr. Amis. No, sir: 12 percent of the temporary, which is a little 
over half of the total, was unoccupied; and less than 1 percent of 
the permanent was vacant. It would average about 6 percent vacancy 
over-all, but that is not the measure of the problem, Mr. Pickett, 
because there is a steady turn-over. 

That was the measure of the actual vacancies as of a specific date. 
I would not undertake to estimate what the rate of turn-over is, but 
it is considerable. 

Mr. Pickerr. What would it take, then, to correct this situation 
permanently under an amendment to Public Law 214, Eighty-second 
Congress ¢ 

Mr. Amis. It would simply mean that we would have to go back be- 
fore another committee. We could amend Public Law 214, but it 
would accomplish probably only what this present pending legislation 
would accomplish, because in Public Law 214 we simply defined serv- 
icemen and veterans to include not only those who served in World 
War IT, but those who served on or after June 27, 1950, and prior 
to such date thereafter as shall be determined by the President. I 
believe that is the language of the pending bill. 

Mr. Pickxerr. Would the termination date under your Public Law 
214, if properly amended, be any sooner or any later than it would 
be under this provision we are dealing with 7 

Mr. Amis. No, sir, that is not the problem. It would be the same 
date. The only problem is that Public Law 214 does not refer to 
title V of the Lanham Act. 

Mr. Picxerr. That is your oversight, is it not. Mr. Amis? 

Mr. Amis. That was the oversight. 
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Mr. Pickxerr. That is what I am trying to find out. What will it 
take to correct the oversight in your permanent legislation / 

Mr. Amis. It would just take an amendment to Public Law 214, 
and that could be done. 

Mr. Picxerr. The termination date would be the same and would 
apply to the same people either through legislation by this committee 
or through permanent legislation ? 

Mr. Amis. Yes, sir. 

Mr. Pickxerr. If I understand you, the rights and entitlements of 
all veterans of World War II as of today are already established. 

Mr. Amis. That is already established; yes sir. 

Mr. Pickerr. It will not be terminated by the termination of the 
state of war between the United States and Japan, will it? 

Mr. Amis. Yes, sir, that is our understanding, that as soon as the 
Japanese Treaty is ratified, becomes effective, that is, World War II 
is ended, any man who served in the military services subsequent to 
Pearl Harbor and prior to the ratification of the Japanese Treaty 
would be eligible to be admitted at a later date, even after the rati- 
fication. 

Mr. Picxerr. In other words, as long as there is any right for any- 
body who is a veteran to occupy either the permanent or temporary 
housing that we are dealing with here, his entitlement has already 
acerued ? 

Mr. Amis. That has already accrued, and this would benefit only 
some person who entered the service after the ratification of the 
Japanese Treaty. 

Mr. Pickerr. We do not know how many that will be / 

Mr. Amis. We do not know, 

Mr. Pickerr. Those already in service today as a result of the 
Korean conflict have established their entitlement, and when they be 
come veterans they will be entitled to occupy this housing ¢ 

Mr. Amis. That is correct. 

Mr. Pickerr. Then we are dealing with an indeterminate number 
of persons. 

Mr. Amis. Probably a very small number of persons, but a very 
large number of houses. 

Mr. Pickerr. And an indefinite termination date. 

Mr. Amis. Correct. 

Mr. Pickerr. What is the effect, Mr. Amis. if we just decline to 
include this proposal in this legislation? How many people does it 
affect and hurt or injure, or help; and how many houses does it affect, 
and what injury or assistance is it to the program if we decline to 
include this in the bill? 

Mr. Amis. I would say certainly that it is a very indeterminate 
number because, as you say, those who are already in the service and 
those who enter the service prior to the termination of the present 
war by the ratification of the Japanese Treaty will have established 
their rights; and therefore we do not know how many it would benefit. 

In respect to Public Law 214, there were other amendments, other 
statutes amended there, that necessitated that. As an excellent illus- 
tration, it amended the United States Housing Act which limited the 
preferences to veterans there to those who served in World War I and 
World War IT; and it defined World War IT for the purpose of that 


statute as ending on Jnly 26, 1947. 
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Consequently, nobody got a preference under that statute who en- 
tered the service on or after July 27, 1947. 

Mr. Picxerr. Under this proposal here? 

Mr. Amis. That is not involved. I just threw that in as illustrative 
that Public Law 214 did not deal with an insignificant problem. 

Mr. Picxerr. Now then, in the first instance, we cannot determine 
how many men will be affected. 

Mr. Amis. No, sir. 

Mr. Pickxerr. And in the second instance, if we could determine 
that figure, we would not know how many of them would be benefited 
or injured by the failure of this committee and the Congress to act on 
this proposal, because even though we could ascertain the number 
who might be directly affected potentially, we would not have any 
way of guessing how many of them would want to take advantage 
of their entitlement. 

Mr. Amis. No, sir. But let me give you another couple of ideas 
there, Mr. Pickett. I said a moment ago I would not venture to say 
what the rate of turn-over was, but I find I do have it. There were 
21,775 move-ins into this Lanham housing during the 3 months ending 
December 31, 1951. That indicates the rate of turn-over. 

Now, I am sure what is in your mind is that this amendment which 
we now propose would create or confer eligibility only on those who 
enter the service on or after the ratification of the Japanese Treaty; 
and you feel that, well, they would be off in foreign service or maybe 
they would not be wanting to come into this housing. 

But their families would be eligible, who may be back in this coun- 
try, even though the man is on foreign service; and I think that for 
that reason there is a bigger potential involved than we might have 
thought a moment ago. 

Mr. Picxerr. Then if I understand you, the entitlement accrues 
when the man goes into service insofar as the veteran’s family is con- 
cerned. 

Mr. Amis. It isn’t veterans. It is veterans and servicemen and 
their families. 

Mr. Pickerr. That entitlement accrues whether the man is being 
sent to the Korean theater of operations or any other place in the 
world where our Armed Forces are now stationed or may become sta- 
tioned / 

Mr. Amis. Or stationed at the Pentagon; just if he is in the serv- 
ice. It is not limited to service in the theater of operations. 

Mr. Forrester. Mr. Amis, can you give us your reasons as to why 
there was such a tremendous turn-over in that 3-month period? I 
believe you said 23,000, 

Mr. Amis. That is a turn-over rate, Mr. Forrester, of about 8 per- 
cent, which would mean 8 percent in 3 months, or a turn-over of 100 
percent in about 4 years. One of the reasons for that is that about 
55- or 60-odd percent of these houses are temporary houses, and very 
frankly they are not such good houses. They are temporary in more 
ways than one, and I would think that one of the ways is that peo- 
ple live in them asa temporary expedient until they can get something 
better. 

Mr. Forrester. Mr. Amis, what type of people occupy this housing ? 
Are they people in the low-wage groups or what ? 
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Mr. Amis. There are no income limitations on them, except in one 
locality. We have established income limitations pursuant to author- 
ity granted by Public Law 139 of the Eighty-second Congress in the 
temporary projects in Dallas, Tex. Otherwise there are no income 
limitations. 

Asa rule, I think they are in the lower-income group. They would 
not all classify as low income by our tests for the United States Hous- 
ing program, the low-rent program, but they are in the medium and 
lower-income groups. 

I do not have any figures on incomes because, as I say, having no 
income tests, we do not have records. I can tell you their service 
connection. 

Mr. Forrester. I think we can assume, though, they probably would 
be in the lower-salaried brackets: could we not ¢ 

Mr. Amis. Asa rule; yes, sir. We do have occasionally a complaint 
that there is a tenant in one of these Lanham projects that has a high 
income. We find as a rule that the statement is an erroneous one, that 
the party was just misinformed; and where it is correct, it is usually 
a defense worker who has just stayed in. They got in back during the 
war and they have now, like lots of other people, had their fortunes 
improved and they just are staying on. 

Some people will live in poor houses just because it is cheap. Most 
of us do not, but occasionally you will find one that does. 

Mr. Forresrer. I am sure you will find some that will stay there. 
If you found one in the higher brackets, if there are no limitations 
there is nothing you can do about it; is there / 

Mr. Amis. Under Public Law 139 of the Eighty-second Congress, 
we can do so. Under the Lanham Act as originally enacted, we had 
interpreted it to mean that we could not put income limits either for 
admission or continued occupancy; but the law now very clearly and 
expressly authorizes us to do so. And, as I stated a moment ago, we 
have done so in Dallas, Tex. That is the only instance I recall where 
we have done so. 

Mr. Forrester. I thought I had understood you in that regard. 
I was under the impression that Dallas, Tex., was the only one that 
that rule had been made to apply to. 

Mr..Amis. That is correct. 

Mr. Forrester. Now, Mr. Amis, as I understand it, the tendency is 
to furnish low-rent housing to these veterans, these people who come 
within that class. 

Mr. Amis. The Lanham Act, Mr. Forrester, was not defined as a 
low-rent housing program, and we have never so considered it. But 
we do have specific authority in the statute to adjust rents for the 
veterans and servicemen to a price that they can afford to pay. 

We are required to establish fair rents based on value for the accom- 
modations, and we do that, establishing a rent for specific-sized units 
ii each project. Then if a veteran or serviceman is unable to pay 
that rent, we are authorized to, and do, adjust his individual rent to 
« lower figure. 

Mr. Forrester. I may be entirely wrong, but the Lanham Act, as 
I understand it, was passed in 1945? 

Mr. Amis. The Lanham Act was originally passed October 14, 1940. 
This amendment to make veterans and servicemen eligible—you un- 
derstand it originally was for defense workers. 
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Mr. Forrester. That was what I was thinking of. 

Mr. Amis. The amendment that made veterans eligible was passed, 
I believe, in June 1945; June 23, 1945. 

Mr. Forrester. Since that time, it has been used just for veterans? 

Mr. Amis. Since that time, because the shooting war, barring the 
Korean conflict, was over, we figured that the defense worker as such 
no longer existed; therefore our admission polic: v has been to limit 
admissions to the temporary housing only to veterans and servicemen. 

On the permanent housing we give a preference to veterans and 
servicemen, but we will admit others in order to avoid a vacancy loss 
in those houses. 

Mr. Forresrer. That was what I was trying to arrive at. After the 
shooting ceased in World War II, up to the time that we entered Korea 
in 1950, during that interval it was used—well, for all practical pur- 
poses as a low-rental housing project / 

Mr. Amis. Not consciously or deliberately. Actually it is low 
rental because our costs in many ways are less than those of private op- 
erators; and particularly the qui lity of the temporary housing is such 
that we cannot say that its fair rental value is very high. 

\s Ltold Mr. Boggs, a great deal of that temporary housing is very 
poor, and you cannot justify charging a high rent for it. It just is 
not worth it. 

Mr. Forresrer. Irrespective of what you intended, though, in the 
interval between the shooting, that is, in World War II, when that 
ceased, up to the time of Korea, no matter what you intended, it ac- 
tually was from a practical standpoint just low-rental housing, was it 
not ¢ 

Mr. Amis. For practical results 1 would say that it rented in many 
instances cheaper than you could get really good accommodations in 
the community, yes. 

Mr. Forrester. In other words, there was nothing, so far as the 
Government was concerned, that it was getting out of those rentals 
in that interval, was there ? 

Mr. Amis. Oh, yes; we paid substantial moneys into the Treasury 
every 90 days and have for many years now. 

Mr. Forresrer. You mean they paid rent / 

Mr. Amis. The tenants paid rent, yes; and we realized more than the 
cost of maintenance and operation and payments in lieu of taxes as 
required by law. 

Mr. Forrester. But here is what I meant by that, though. Of 
course I know you collected your rents, but those people who were 
renting those houses in that interval were not performing any service 
for the Government, were they ? 

Mr. Amis. None at all. 

Mr. Forrester. Irrespective of what it was designed to be, it was 
a low-rental housing-unit business during that interval, then, was it 
not ¢ 

Mr. Amis. I would not like to confuse it, Mr. Forrester, with our 
other program under the United States Housing Act, which is frankly 
a subsidized housing program in which occupancy is limited to fam- 
ilies of low income as defined in the statute and as determined accord- 
ing to the circumstances in each locality. But actually I will say that 
the te mporary Lanham houses particularly, and to a lesser degree the 
permanent Lanham houses, were, shall we say, reasonable rents. They 
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were certainly not exorbitant rents; for one reason, the temporary 
housing just was not worth it. 

Mr. Forrester. What I was trying to find out, though—and I am 
not trying to confuse you in any way, shape, or form—no matter what 
the intent was, during the interval when the shooting was over in 
World War LI, from that time up to the time that we went into Korea, 
those people who were renting those houses were performing no serv- 
ices for the Government, and actually it was on a low-rental basis, 
whether you say it was low rental or what it was; and that continued 
until we started the shooting over in Korea. Is that not true? 

Mr. Amis. During that interval the tenants were not required to 
be defense workers, and in that sense they were not performing a serv- 
ice for the Government. And in passing I might say that even de- 
fense workers were generally employees of private corporations who 
had contracts with the Government for military and other supplies 
that were considered essential to the defense effort. 

The tenants were primarily hold-overs who had been admitted 
during the shooting war because they were defense workers; and, sec- 
ond, were veterans and servicemen who were admitted after the shoot- 
ing war was over, and particularly after July 26, 1947. 

Mr. Forrester. That answered my question. That was what I 
was trying to find out. When those people went in there as workers 
for the Government during that emergency, during the time of the 
shooting, do you know whether those poopie came from the four 
corners of the earth or whether they were local people ¢ 

Mr. Amis. They were probably immigrants. Our regulations, Mr. 
Forrester, limited admission to the projects to immigrants. They 
were primarily people who came into those communities from out- 
side rather than local residents. 

Mr. Forrester. Can you give me any idea as to how they remained 
there after they were separated from the Government service? What 
kind of work they did do that kept them there in the place, although 
they came from the four corners of the earth ¢ 

Mr. Amis. Various things. I would not undertake to say. That 
frankly was one of the surprises to us, and I believe to all of the 
other people who had anything to do with planning operations, was 
that after the demobilization, after VJ-day, that the people who had 
moved into these big war centers did not leave them. 

Southern California is the best illustration of it. 1 do not know 
how many houses we did build in San Diego. How many was it, 
Mr. Grove? 

Mr. Grove. I think we had some 12,000 to 14,000 houses in San 
Diego. 

Mr. Amis. We had many more than that in the San Francisco Bay 
area. But they did not all move out. 

Mr. Hitures. I can see why people would want to stay in Cali- 
fornia. 

Mr. Amis. But we have in that connection torn down a lot of these 
temporaries. I do not have before me at this moment the total that 
we have destroyed, because you know under section 313 of the Lan- 
ham act we were required to remove the temporary housing as soon 
as possible after the termination of the emergency when it was no 
longer needed; and although the emergeney was not terminated for 
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that purpose by the 1947 act, we have actually removed many thou- 
sands of them. 

Mr. Forrester. Frankly, here is what disturbs me. People did go 
from the four corners of this country into these cities during World 
War II, working in defense plants, and so forth. 

Mr. Amis. That is correct. 

Mr. Forrester. And those people did stay. And I think we would 
he authorized to say that a lot of people who went there during that 
period were people who were, to a large extent, unskilled; and if we 
ever get back to normalcy and when they start competing with people 
for jobs, I am wondering what those folks are going to do? I do not 
think they can compete. 

Mr. Amis. I do not know about the question of their skills. I just 
know from my own experience with respect to one particular location. 
At that time I was the regional director of our regional office in Fort 
Worth, and I was in reasonably close touch with the situation at 
Orange, Tex. 

The immigrant workers who came in there to work in the shipyards, 
I know, were very largely from the rural areas of Louisiana and 
southeast Texas; and I am sure they were unskilled workers at that 
time. But they had quite a period of training there. That war lasted 
for quite a while, and I am sure that a whole lot of them came out of 
it as fairly skilled industrial workers. 

Mr. Forresrer. I may be entirely wrong, but I think that the 
exodus of so many people from the farm and rural sections of this 
country going into the cities where they have met stiffer competition 
has something to do with this crime wave that we have had in this 
country. I wonder what you think about that? They just cannot 
get out and compete on a legitimate basis. 

Mr. Amis. You asked my opinion about whether it increased the 
crime wave ¢ 

Mr. Forrester. I asked you whether you think it has; yes, sir. 

Mr. Amis. I would not venture an opinion, Mr. Forrester, please. 

Mr. Forrester. Another thing I have turned around in my mind— 
you may think I am a Gloomy Gus, and maybe I am—but if we ever 
do get over this spending and we do have a little recession, I am 
wondering what in the world is going to happen with these overpop- 
ulated cities, where these people have flocked there from the four 
corners of the earth and they have left the farms and they have left 
the rural sections. | 

I do not think the wives and sons and daughters would want to 
vo back home. I think they would want to stay where the bright 
lights are. 

Mr. Amis. Let me volunteer one bit of information that Mr. Grove 
suggested here, that may have some bearing on this question of the 
hold-overs of the war workers who were admitted during the shooting 
war prior to VJ-day. The occupancy as of December 31, 1951, shows 
that 57.6 percent of them were veterans or families of veterans; 12.8 
percent were servicemen or servicemen’s families: and 29.6 percent 
were neither veterans nor servicemen. 

Mr. Boces. Were they hold-overs, that 29.6 percent ? 

Mr. Amis. Primarily I would say yes, Mr. Boggs. There were some 
others in this way. Those figures I gave you were the over-all, in- 
cluding both the temporary and the permanent housing; and as I ex- 
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lained a few moments ago, we do take others than veterans and serv- 
icement into the permanent housing in order to avoid a vacancy loss. 

Mr. Boees. I understand, but not in the temporary. 

Mr. Amis. Not in the temporary. 

Mr. Forrester. The operation of this housing is contemplated to 
remain on a permanent basis, is it not / 

Mr. Amis. No, sir; not this Lanham program. The Lanham Act 
itself provides for a liquidation of the program. ‘The original Lan- 
ham Act did; and in 1950, by Public Law 475, the Congress added 
title VI to that act which established a very elaborate method of 
liquidating the whole program. 

We would have been much further along on it—and incidentally 
we are already pretty well along. We have got 272,000 units left, and 
that is probably less than half—I am sure it is less than half of what 
we originally had. 

Mr. Forresver. I think I understood probably from your first ex- 
planation as you were testifying that under the Lanham Act they 
contemplated to liquidate, but that they would turn it over to the 
cities or to the communities. 

Mr. Amis. The temporary houses we would turn over to the cities 
or counties, any local government that applied for them and met cer- 
tain conditions. We would give the temporaries away, but we were 
also under a mandate to sell the permanent Lanham houses; and this 
title VI as added by Public Law 475 sets out a system of preferences 
to veterans in the sale of the permanent houses. And those temporaries 
we could not give away, we are still required to remove them by cer- 
tain deadlines. 

That same statute fixes a freeze date for the temporaries remaining 
in our hands. After a certain date, we are to freeze occupancy and 
nove tenants out within certain times and demolish the housing. 

Mr. Boces. Let me interrupt right there. But your authority to do 
that has been frozen temporarily, has it not ¢ 

Mr. Amis. The actual disposition of them, Mr. Boggs, was frozen 
by a Presidential directive in July 1950 because of the Korean emer- 
gency. It was just considered as a governmental asset that we should 
not dispose of until we stopped, looked, and listened. Now we are 
doing a close looking job at this moment. 

We have referred our entire inventory to the Department of De- 
fense and requested their clearance of the ones that they feel that we 
may safely dispose of, and indicate those that they feel we should 
hold. 

Mr. Hues. Is it not true, though, that whenever advocacy is 
made toward removing some of these federally owned projects, the 
cry immediately arises from some of the people in the housing pro- 
gram that it is going to create a new problem of housing in those areas. 
and therefore we must embark on another phase of Government- 
sponsored socialized housing in order to meet the task—the point being 
that it is fine to talk about plans for removal, but do not those plans 
always immediately give rise to the new cry that there must be addi- 
tional socialized housing as a result? 

So we get into a situation by continuing such a program of never 
having a chance to get out from under Government-owned housing. 

Mr. Amis. Let me first say what we mean by Government-owned 
housing, to define a term. If you limit that to meaning Federal 
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ownership, the agency is ween trying to get out of Federal 
ownership and to get all of this public housing into the hands either 
of private owners, as in the case of the permanent Lanhams—many 
ot them will be sold to private buyers—or into the hands of local 
vovernmental agencies, either cities, counties, or educational institu- 
tions, or local housing authorities. 

Now, on the question of whether the removal or liquidation of any 
of this temporary housing creates a demand for additional public 
housing owned and operated by local government agencies, I would 
say that the removal of the temporary housing is not the cause of 
that. Yes, there is a pressure as we see it for additional public 
housing in the low-rent field as an adjunct toa slum-clearance program. 

There is in every city in the Nation a great deal of very poor 
privately owned housing which ought to be eliminated in the interest 
of the public welfare. 

Mr. Todas. May I interrupt just there? At Government ex- 
pense ¢ 

Mr. Amis. That is what we think, Mr. Forrester. I grant you it 
is a controversial issue, and we are in the business; we are sold on 
it, yes. 

Mr. Forrester. I compliment you on your sincere statement. I 
am just trying to develop those facts. I am glad that you gave me an 
answer. 

Mr. Hitures. I think that observation again points up the age- 
old problem which the Congress is confronted with. Here is a worth- 
while project in time of war, and probably a necessary project, the 
veterans’ preference thing. Most of us here are veterans. I served 
in the South Pacific in the last war, and I can recognize that there 
is need for some veterans’ preference in obtaining some of this housing. 

But yet we immediately open the floodgates, and from that point 
on, in trying to cut down on the program or trying to eliminate that 
burden from the taxpayers, immediately from the Federal people in 
the housing agencies in Government and other agencies comes the 
cry, “Well, yes, we will eliminate it, but in eliminating it we have 
got to build brand-new projects because a new problem has arisen 
just from the elimination.” 

That is something, I think, that is going to concern many of us in 
the Congress in debating this particular section. 

Mr. Amis. I would like to be permittted to make just one observation 
there, and that is to say that I do not believe that the pressures for 
those things are solely from the Government agencies. I told Mr. 
Forrester that I believed in a low-rent housing program. I do. I 
believe it is something that we need, that it is worth all it costs, and 
that it is a matter of governmental concern for which moneys ought 
to be made available out of the Public Treasury. 

Mr. Hituines. In other words, you do not feel that private industry 
could actually meet the—— 

Mr. Amis. They could not meet the need in the lower income 
groups. But what I was wanting to make clear was that it is our 
belief that the pressures for that come from the people and that they 
are not purely the governmental agencies. . Certainly we reflect them. 
We see them. They are brought to our attention, and we come be- 
fore the committees of the Congress and tell you what we hear, what 
we see, and what we know. But it is not from us; it is from the people. 
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Mr. Huures. Of course millions of Americans this week are - 
paring income tax statements, and I do not think that we should be 
in a constant position in this country where a large number of Ameri- 
cans are paying taxes—and that includes most Americans today who 
have any kind of an income—and are continually faced with the 
problem of paying somebody else’s rent. 

I think there is plenty to do with paying one’s own rent during these 
days. But that is a controversial question, as you say. 

I want to ask you another question. Assuming that the resident 
of one of these federally owned units of which we have been speaking 
has a Cadillac; under the public law passed by the Eighty-second 
Congress, would that particular resident and his family be asked to 
leave such a housing project ¢ 

Mr. Amis. Are you speaking, sir, of the Lanham housing, or are 
vou speaking of the housing under the United States Housing Act, 
the low-rent housing ? 

Mr. Hitxr1nes. As I understood you from your previous testimony, 
the Lanham Act, of course, applies. But in the Eighty-second Con 
gress, I think it was Public Law 215—— : 

Mr. Amis. Public Law 139 of the Eighty-second Congress author- 
ized us to impose income limits on the Lanham housing, and we have 
done so only in the Dallas projects. 

Mr. Hitiri¢s. Then in your opinion, under the law and provisions 
as they now exist, and under the interpretations which you may give 
to this so-called enforcement phase of additional legislation of the 
EKighty-second Congress, would you think that if the family is oper- 
ating a Cadillac and living in one of those housing units, that that 
family should be asked to leave the property ? 

Mr. Amis. I would not like my statement to be considered a state- 
ment of the agency policy. 

Mr. Hiriines. I understand. 

Mr. Amis. If you are asking my personal opinion, I think they 
ought to be moved out. 

Mr. Hitirines. I am glad to hear you say that. 

Mr. Amis. I do not want that to be considered a statement of agency 
policy. 

Mr. Hiniines. In southern California there have been definite cases 
among these federally owned units where a family would own a Cadil- 
lac, a television set, a number of other luxury items which would be 
indicative of an income far beyond that which would normally be con- 
sidered in the bracket toward which this housing was supposed to be 
designed. 

In addition to that, there are cases where the head of the family 
is working, making a good income, a livable income. The wife in the 
family is working, al an adult child living with the family is work- 
ing. The family may sometimes own as many as two or three cars, 
yet still be living in these low-income Federal housing projects in the 
Los Angeles area. 

It seems to me that the entire purpose of this law, the entire purpose 
of the preference—which is to ease a hardship on low-income families 
and particularly on veterans who served their country and are trying 
to readjust themselves to civilian life—has been abused and perverted 
because of the way in which this law has been interpreted and applied. 
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That again is something that I think we ought to give very serious 
consideration to in deciding whether to extend this particular law. 

Mr. Amis. As I tried to say before, I do not think that the exten- 
sion asked in the pending bill before the committee goes into those 
questions at all. Tam glad to hear the expression from the members 
of this committee as to what they think ought to be our policy on the 
matter of establishing and enforcing some income limits in the Lanham 
Act housing; and I shall take that word back to my associates in the 
ugency. 

Mr. Hitirnes. I would appreciate that. My question is raised par- 
ticularly because I know that it is going to be raised in the course of 
any discussion of this particular provision. ; 

Mr. Ants. I am sure, as the discussion this morning has ranged 
rather far afield—I have enjoyed it and appreciate your interest in 
the program and all of its phases—but as I have said before, I think 
that a great deal of it is afield from the specific question of whether 
or not the Korean veterans are made eligible on a par with the veterans 
of World War II for admission to the housing. 

Mr. Hituines. It is relative in that the experience of the people who 
have used it previously is going to obviously have to be considered as 
we debate whether Korean veterans or any other veterans should also 
come under the same provisions. The same sort of thing is going 
to have to take place when we debate the possible extension of the 
so-called GI bill of rights—the previous experiences, the use, the 
abuses, and those things will have to be considered in designing legis- 
lation, and whether or not that legislation should be appreved to 
apply to future veterans. 

Mr. Boges. Do you have any requests for legislation pending on 
this subject before the Banking and Currency Committees ¢ 

Mr. Amis. No, sir, we do not, Mr. Boggs. 

Mr. Boges. Do you contemplate sending anything up this session ? 

Mr. Anis. No, sir, not if we get this bill passed. The question has 
been asked by members of the committee of previous witnesses as to 
whether we would take these questions to the legislative committees 
if we were turned down here because of any reason. My answer to that 
is ves, that we feel that they are important and we would take them 
to the legislative committees. 

Mr. Boces. I can see that if you are turned down here. But T still 
see, as has been brought out here, there are questions that maybe even 
if this is continued temporarily, it should not be continued indefi- 
nitely; and this is an indefinite continuance as far as we can see at 
the moment. It seems to me some of these problems ought to be worked 
on and brought to the attention of the appropriate committee. 

If we continue this specific request, that does enlarge the number 
of people who may want to avail themselves of this temporary housing. 

Mr. Amis. That is correct, it enlarges the group. 

Mr. Boges. In my area, anyway, the temporary housing is not being 
fully utilized. So that fits in. But now IT am familiar with World 
War I veterans, and many of them are getting on: and even in this 
great time of full employment, many of them for one reason or an- 
other are not able to make the income necessary nowadays to meet 
their normal housing requirements, and World War I veterans are 
not eligible for this temporary housing right now ? 

Mr. Amis. That is right. 
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Mr. Boces. Could this specific thing be enlarged to include World 
War I veterans, if we are extending it, until the committee has a chance 
to look at this problem further? My point is, I think as long as we 
are using the temporary housing, as long as it is available, we - should 
use it to the maximum so that we can help take care of these families 
that will have to be displaced so we can take care of this housing that 
has to be improved or replaced. 

That is one of the problems we have in our area, | know. It is slow- 
ing down the clean-up of these submarginal areas simply because you 
do not have a place for people to go on a temporary basis. 

Mr. Amis. Yes, you could amend the pending bill so as to bring in 
the veterans of World War I, too. 

Mr. Boces. We could amend this section right here ‘ 

Mr. Amis. Yes, sir. 

Mr. Boccs. Would you suggest to me how that could properly be 
done’ Youdo not have to do it right now. 

Mr. Amis. I can do that, ves, sir. T might say this, however. It 
is our judgment that the use of this Lanham housing is a temporary 
expedient, 

Mr. Boges. I am only thinking of the te mporary housing, not any 
thing of a permanent nature which you are going to sell, 

Mr. Amis. And that was enacted primarily in 1945 as part of the 
demobilization program. 

Mr. Boces. Readjustment program. 

Mr. Amis. Because veterans were coming back from foreign serv 
ice and they did not have any house at all. For that reason it was 
then limited to veterans of World War IT on the theory that a veteran 
of World War IT was already adjusted. He had some kind of a house, 
and for that same reason T would say that now, 7 vears later, to go 
back and pick up the World War T would not be particularly well 
justified. 

Mr. Boces. But you are not giving the World War IT veterans 
housing now to help them readjust, are you, 7 vears later? 

Mr. Amts. The World War IT is still in effect. 

Mr. Boaes. You are doing it now because it is cheap housing and 
they want to take it until they can work out something better. You 
will find many of these World War I veterans today worse off than 
the World War IT veterans right now because of their age and their 
health and circumstances of that nature: and they have expended 
every cent they have got to help thetr children get a start in life. and 
something of this type of temporary housing for a temporary period, 
if it is going to be used, would really mean something to those folks. 
It is not the question of readjustment for the World War IT veteran 
now, I do not believe. 

Mr. Amis. So now what vou would like for me to suggest is lan- 
guage that would bring in the veterans of World War I for eligibility 
for the temporary housing. You would not want to make it the 
permanent also / 

Mr. Boces. No, Tam just thinking of the temporary thing. IT have 
not thought the thing all the way through, but the thing I am particu- 
larly familiar with is temporary housing that is not being fully used 
that might help relieve some of the immediate pressures, 

Mr. Amis. I see your problem, Mr. Boggs, because in our permanent 
housing we are not holding any of that vacant. 
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Mr. Bocas. That is right. You only had 1 percent vacant. 

Mr. Amis. Seven-tenths of 1 percent vacant. 

Mr. Bocas. So you do not have the problem there. But if we are 
going to do something and we can do a little good along with it, it 
would not hurt either. 

Mr. Picxerr. I have no desire to prolong the discussion of the so- 
ciological and economic conditions that we have indulged in to some 
extent, but I would like to ask you, Mr. Amis, why make Dallas, Tex., 
alone an exception to an income limitation / 

Mr. Amis. You want a very frank answer? 

Mr. Pickerr. Yes, sir. 

Mr. Amis. Because they squawked. 

Mr. Pickxerr. You mean the city of Dallas officials squawked or the 
people in Dallas who wanted to move in there squawked ? 

Mr. Amis. It arose in this way, Mr. Pickett. Back on the 3d day 
of July last year the city council in Dallas passed a resolution in 
which they made a finding that there was no longer any need to main- 
tain any of that temporary housing; and they called on us to remove 
it immediately, to evict all the tenants and remove it. 

It provoked very considerable controversy, as you might well 
imagine. There were 2,681 units, and they were substantially all 
occupied. The tenants got together and formed organizations, or 
revived organizations they had previously had, and employed lawyers 
and appeared before the city council at their next meeting on the 
10th; and they had a public meeting that I think near about broke up 
in fisticuffs. 

The city council stood by their guns and sent the resolution in, and 
the real estate boards down there supported them; and we finally 
employed the Bureau of the Census to make a very exhaustive housing 
survey as to the availability of private housing and its condition and 
size, whether they would take families with children, and what their 
rents were; and we also made an investigation of the incomes of the 
tenants in the projects. 

After all of that investigation, as well as contacting the military as 
to any military need, we finally came out with a determination that 
the housing should not be removed, but that, on the contrary, we 
should open it up to defense workers as there is considerable defense 
work in Dallas; but that, because there was some privately owned 
housing in the community available at rents which some of the tenants 
could afford to pay, we established these income limits in order to 
force the higher income tenants out and into this privately owned 
housing which was available at rents they could afford to pay. 

Mr. Picxerr. Which at the same time, then, made the vacated units 
available for other low-income people who might qualify / 

Mr. Amis. For other veterans, servicemen and defense workers who 
met those income limits. 

Mr. Pickxerr. What is that income limitation now / 

Mr. Amis. I do not recall, but it seems to me that it was—I know 
that the Dallas Housing Authority themselves had established in- 
formally an income limit of $3,000. I believe we upped it a little 
bit, but I would not undertake to testify to exact figures. 

Mr. Picxerr. Those units now are fully occupied ? 

Mr. Amis. I do not believe they are fully occupied. What happened 
was this, that when the city council passed this resolution, there was 
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a sudden flurry of move-outs because the tenants got afraid that we 
were going to accede to that demand and evict everybody; and con- 
sequently there was a scramble to find private housing. There was 
a sudden vacancy ratio increase. 

I think we got at one time some 400 vacancies out of 2,600, but it 
has built back up now. I would not undertake to say. I just have 
not seen the figures as to where it is now. 

Mr. Pickxerr. Mr. Amis, back more to the point of our discussion 
here: Assuming this section is kept in the bill and the authority is 
retained. The effective date of this termination will be the termination 
date of the declared state of emergency declared December 1950. 

Mr. Amis. The eligibility of people qualifying will continue indefi- 
nitely, but the period of service within which they may qualify would 
terminate when the President declares the end of the emergency. 

Mr. Pickerr. Yes, sir; and assuming for the purposes of my ques- 
re only that the termination date declared by the President is April 

, 1953; no more eligibility may be established after that date. 

"a Amis. That is right. But those who have established it con- 
tinue to hold it. 

Mr. Picxerr. Yes, sir, and we still have the same problem at that 
date that we have now regarding future eligibility. Is that not 
correct ¢ 

Mr. Amis. In what way, Mr. Pickett? I do not follow that we have 
the problem. 

Mr. Pickerr. The problem now is if we let this authority lapse, no- 
body else can become eligible after the date of its lapse. 

Mr. Amis. That is correct. And after that date in April 1953, 
no more would become eligible. 

Mr. Pickerr. Why then do we want to let this termination be just 
an indefinite determination? Will we not have the same problems at 
the termination date of the emergency that we are meeting now? 

Mr. Amis. We do not think so. We feel that the purpose of this 
amendment, Mr. Pickett, is not primarily to qualify them to admission 
there so much as it is an act of simple justice to those who are serving 
in the military forces now and under conditions that are comparable 
to what they were in the shooting war with Germany and Japan. 

Mr. Pickxerr. But assuming the Korean conflict should be termi- 
nated ; at least the actual hostilities over there be terminated, but that 
another event should take place in some other section of the world that 
requires a continuation of the present state of emergency, and the con- 
tinuation in service of men who are in service to fight the police action 
or whatever we may term it; the same moral aspects would apply to 
them as applied to the veteran of the Korean conflict, would they not? 

Mr. Amis. Yes, sir; and I would think that the Congress will deal 
with every one of those situations as they arise, and we will call their 
attention to them. 

Mr. Pickerr. Then that brings back the question: Why should this 
not be done under the permanent legislative committee’s careful 
study ¢ 

Mr. Amis. To provide that it should automatically take effect when- 
ever in the future we engage in some war or police action, as we call 
it, and the President should determine that it was of sufficient serious- 
ness as to invoke this. 
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Mr. Pickxerr. That might be. At the same time if we do not do it 
ona permanent legislative basis, we are going to have to be called upon 
from time to time in the event the unfortunate event should arise that I 
have alluded to, to do it on a temporary basis, are we not? 

Mr. Amis. My only answer to that, Mr. Pickett, is that we frankly 
hope to liquidate this program before any more come up. 

Mr. Pickerr. I certainly join you in that hope. Thank you. 

Mr. Forrester. I do, too. I hope it very much, but I do not see 
much reason to suspect that that is going to be true. 

Mr. Amis. Very frankly, I do not suspect either of them, the early 
liquidation nor the early termination of these police actions over the 
world. Iam afraid that they are going to be recurring from time to 
time and place to place; and as they occur, they in turn delay our liqui- 
dation of this program. 

We are in a state at the present time that none of us can really pre- 
dict what is going to happen. We only know we are in for trouble. 

Mr. Boaes. I referred to World War I veterans and a_ possible 
amendment to this particular section to include them in the tempo- 
rary housing. I would not only like to have your suggestion, sir, but 
I would appreciate the position of the Housing Administration on 
that. 

Mr. Amis. Yes, sir. In other words, you would like a draft of lan- 
guage to accomplish that and an expression of agency policy on the 
matter ¢ 

Mr. Boaas. Yes, sir. 

Mr. Amis. We will furnish that. (See letter from Housing and 
Home Finance Agericy, p. 263.) 

Mr. Boges. Mr. Forrester suggested why not include all veterans 
in that preference. Iam not familiar with any cases of the Spanish- 
American War that have come to my attention, anyway, but at least 
it would be all-inclusive. 

Mr. Forrester. If we had but one, though, he would be a veteran. 

Mr. Amis. None of our preferences in any of the Federal housing 
legislation go behind World. War I, and they are limited to those who 
were in the military service during the period. They do not pick up 
peacetime veterans, those whose service was only in time of peace. 

Mr. Forrester. I think that is correct, to help those in time of need. 

Mr. Amis. If we went back and tried to pick up the Spanish-Ameri- 
can War veterans, that war was over 54 years ago. 

Mr. Forrester. Very true: but they still have encampments. 

Mr. Amis. We still have a few Confederate veterans, I believe, and 
a few veterans 

Mr. Forrester. Of course we gentlemen know you are not going 
to recognize them. We have known that a long time. You recognize 
everybody but them—even the Japanese and the German, and so 
forth; but we are used to that, so we are not asking for anything. 

Mr. Pickxerr. We are still legislating and talking about it, and in 
some instances paying benefits to the survivors of veterans of the 
war between the United States and Mexico. If we want to get way 
back to ancient history, we can go back 107 years ago. 

Mr. Amis. It is within my recent memory that we got rid of all the 
payments on account of the Revolutionary War. 

Mr. Forrester. I certainly would not want to extend it to any de- 
scendants, but I do say this without fear of any successful contradic- 
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tion: Any man who wore the uniform of his country—I do not care 
what kind of war it was—and exposed himself to being shot, I say 
that man is entitled to every privilege that any other veteran is en- 
titled to; and I do not care if it is but one. 

Those boys over there in the Spanish-American War, that war was 
about as bad as you could have in those days; and I do not know of 
anything yet that is any worse than meeting cold steel, a fellow run- 
ning into the enemy with a bayonet. There may be, but we World 
War I boys ran into that, and I do not think there is anything yet that 
is any worse than that. 

We are going to have to stop at about 5 minutes to 12 because we 
are going to have to be on the floor. 

Mr. Burrus. Mr. Forrester, 1 believe we have gone into many of 
the questions that would arise under the next item. But perhaps 
if 1 summarize it. I can focus attention upon certain aspects that 
Mr. Amis would like to talk about. 

The next item—I (a) (18)—is the continuation of the authority 
under the Lanham <Act to operate or reactivate existing housing 
projects, and the emphasis is upon the word “existing.” Section 301 
of the act provides that authority contained in certain of the sections 
that deal with the provision of World War LI housing and commu- 
nity facilities, will terminate when the President shall have de- 
clared that the emergency declared by him on September 8, 1959, has 
ceased to exist. 

This is one of the few items that depends upon the emergency. 

Mr. Forrester. What page is that / 

Mr. Burrus. This is on pages 17 and 18.) The World War IT hous- 
ing and community facilities are involved. These are housing proj- 
ects which the Federal Government provided for defense workers 
and military personnel immediately prior to and during World War 
I], as well as community facilities and public works such as streets 
and sewer lines, and so forth. 

It also involves provisions for housing veterans and servicemen 
and their families under title V. as we have been discussing. It was 
obviously the intent of Congress to terminate the power of the Fed 
eral Government to provide additional housing and community facil 
ities when the emergency was over: but it now appears that the con- 
tinued operation or reactivation of existing housing projects is vitally 
needed for housing veterans and servicemen and their families. 

The other point that he will probably want to point out is that if 
the emergency is not continued for these purposes, some doubt may 
arise as to whether the Housing and Home Finance Administrator 
could in the future utilize or reactivate existing projects to house 
persons engaged in national defense activities, and their families. 
And also continuance for the limited purposes of the state of emer- 
gency is necessary to continue the Government’s interest in the land 
which underlies many thousands of units of temporary houses pro- 
vided. 

The section number is 1 (a) (18) of the bill, and it is on pages 17 
and 18, I think I stated. 

Mr. Amis. I believe Mr. Burrus in reading or making a résumé of 
the statement on pages 17 and 18 of document No. 368 pretty well 
states it: and we have covered a great deal of the subject matter in 
our previous discussion. 





260 EMERGENCY POWERS CONTINUATION ACT 


The purpose of this amendment is primarily to remove any doubt 
as to the authority of the agency to continue the operation of this 
Lanham housing, and particularly its rehabilitation and reactivation 
of any of it that we have in an inactive status. And also to take care 
of a serious doubt as to our authority under that act to continue to 
hold certain lands that we now have under lease or under a temporary 
condemnation use. 

We have authority under Public Law 475 of the Eighty-first Con- 
gress, Which incorporated a new title VI into the Lanham Act, to file 
new condemnation suits or to negotiate additional leases or to pur- 
chase the fee title. But it would necessitate just starting all over 
again on a rather large number of parcels of land. 

We have, for instance, on 60 projects 625 parcels on which condem- 
nation proceedings to acquire the fee are still pending, have not been 
finally disposed of. 

Mr. Boees. Why is that? 

Mr. Amis. That, Mr. Boggs, I am afraid is something that the De- 
partment of Justice would have to explain. 

Mr. Boggs. Is it not this, for one element of it, that inflation is caus- 
ing all this change in prices anyway, and people hold off and hold 
off and delay these things all the time to get whatever, if any, benefits 
there are under this inflation, and the Government is losing every day 
that that continues? 

Mr. Amis. I do not think so. 

Mr. Grove. That is part of it, because we have found in the con- 
demnation proceedings since 1940 that there has been a substantial in- 
crease in awards, even though the theory of the award is that it should 
be based on 1940 or 1941 prices. 

Many of these are due to inability to find owners, to bring the case 
to conclusion. In other cases, as in San Diego and down in Norfolk, 
the Department of Justice has just been swamped by the tremendous 
numbers of condemnation suits. In Richmond, Calif., alone, we 
took over from the Maritime Commission about 9,000 units of housing 
that were all located on separate lots and in three condemnation suits 
we have over 4,500 parcels. 

When you figure that each parcel is a separate real estate trans- 
action requiring a title search 

Mr. Boces. I recognize the problem about it. But I do seriously 
believe that this other element is in there much to the Government’s 
loss, as a result of just going on and not reaching any conclusion. 

Mr. Grove. I do not think there is much of that, Mr. Boggs. There 
are a few up in New England, but those have pretty well been taken 
care of now. 

Mr. Boces. That is a point that scares me about this business here. 
I do not want you gentlemen to think for a minute that I do not want 
to be cooperative in the extension of any powers to meet this emergency 
situation. I do, but I want to say now, just speaking for myself, that 
on many of these matters which are not strictly of a technical nature 
but are of great significance and involvements, speaking personally 
I think you had better start preparation to go before your stand- 
ing committee to see what you can do about them. 

Mr. Grove. Here is the situation on that, Mr. Boggs, and the very 
point we are trying to eliminate; if we have to start over on our con- 
demnation proceedings today and start a new suit in the 10,000 par- 
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cels as in Wilmington, where we have the use of the land and Tom 
Herlihy up there has been working with us, we will have to base the 
rental price on today’s value rather than being able to continue on 
with the valuations established in 1940, 

Out of the 10,000 parcels, I would say that 9,500 of the people 
are perfectly agreeable to continuing; but, if we go back to them 
and tell them we have to start all over again because our tenure has 
stopped, then they are going to say “Give us more.” 

There is nothing the substantive committee can do that will save 
that because in this particular case we have leased a piece of property 
or have condemned the use, and our term is determined by the ending 
of the emergency, just like you take a life estate in property; your 
term ends when you die. Nothing that a committee can do will save it. 

What we are trying to do is to say that this emergency is continuing 
to exist. We have got the courts to recognize it in two recent cases. 
Thereby we continue and save the condemnation proceedings now in 
existence without going back and starting all over again. 

Mr. Boaes. I understand that, and I thank you for bringing it out 
that way. But now this man that owns property who is stuck with 
the 1940 standard, and everything else has gone up, has a big argument 
there, too. 

Mr. Grove. Congress has already taken care of that, Mr. Boggs, 
twice. In Public Law 475 it authorized us to volunt: arily increase 
the amount of compensation in those awards to base it on 6 percent of 
the 1940 appraisal. The old awards usually went on 4 percent, with 
taxes. 

In Public Law 139, Senator Sparkman of his own volition, as I 
recall it, introduced an amendment on the floor or in committee which 
increased the awards in those cases on a voluntary basis upon request 
by the owner to double the 6 percent, or 12 percent on the 1940 valua- 
tion, plus taxes; so that we have taken care of those. 

And, as the requests come in to the Department of Justice, it has 
become a routine matter. They are getting 12 percent on their old 
awards, and we are having no problems. We want to keep that, and we 
do not want to start them over again. 

Mr. Amis. Let me interject one more point here, Mr. Boggs. There 
would be no advantage in going back to the substantive committee be 
‘ause Public Law 475 already gives us full power to institute new 
condemnations, if that is all we wanted. But to do that on 10,148 par 
cels that we have temporarily for use, and 625 parcels that are still 
pending on condemnations of the fee, or 10,700 parcels, the adminis- 
trative expense of dismissing the pending suits and filing new ones 
and making new title searches down to the present would just run 
into millions of dollars of just wasted money for red tape, just writing 
a lot of papers that there is no occasion for. 

Mr. Boaes. I can see that problem, sir. If I may say just this: 
When that new authority was given to you to start new proceedings, 
it was contemplated at that time that all of these we are envisioning 
in our mind were going to be ended. Is that right? 

Mr. Amis. Yes, and the new authority was requested primarily fo1 
the purpose of enabling us to convert some of these temporary use- 
to condemnations of the fee, because under the terms of the temporary 
uses we are required to restore the land to its original condition whe 
we turn it back: and in many cases that is going to cost us more tha 
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it would cost to purchase it, an we wanted and got the right from 
the substantive committees in 1950 to file condemnations to acquire 
the fee because it would be cheaper. 

Mr. Bocas. I understand that. So, they gave you that authority 
which you have for an entirely different purpose than for which we 
are being asked to extend this. That is why I sometimes think that 
committee should look at the whole thing. 

It is my impression that it is the intention of the Congress, at least 
before this emergency came up, to bring this business to a close as 
soon as possible and liquidate it, and the C ongress has not changed 
its opinion. 

Mr. Amis. That authority was granted. TI said one of the reasons 
why we ask it was where we wanted to make that shift from a tem- 
porary use, where we had to restore it to a fee condemnation, where 
we would avoid that expense. 

But the authority granted by the statute is much broader than that, 
and it is as broad as we could go back and ask them for; but it would 
involve, Mr. Boggs, a dismissal of the present proceedings and the in- 
stitution of new ones; and for this many cases just the pure adminis- 
trative expense is stagger ing. 

Mr. Boces. [ will not ask any more right now. You goon. I did 
not mean to interrupt too much. But some questions have been put 
to me over the past couple of years about some of these problems, and 
it makes me sensitive to this. 

Mr. Burrus. I would like to make it clear for the record and for 
the committee that there is a special provision in the bill on this item. 
It is short, and I think T had better read it. It is section 1 (a) (18) 
and provides as follows: 

The act of October 14, 1940, chapter 862, 54 Stat. 1125, as amended, sections 
1, 202, 301, 401, 402, and 501, 42 U.S. C., 1521, 1582, 1541, 1561, 1562, 1571. In 
view of the continuing existence of acute housing needs occasioned by World 
War IL, the emergency declared by the President on September 8, 1939, shall for 
the purpose of continuing the use of property held under said Act of October 
14, 1940, continue to exist during the continuance of the national emergency 
proclaimed by the President on December 16, 1950, or until such earlier date 
as the Congress by concurrent resolution, or the President, may provide. 

Mr. Pickerr. Mr. Amis, in the discussion here it appears that, with- 
out the extension of the authority that you want conferred by this 
proposal, you no longer would be able to r activate certain of the 
existing facilities. What do vou mean by “reactivate”? 

Mr. Amis. In some cases, Mr. Pickett, we have closed a project be- 
cause we found for the time being there has been no need for it; but, 
because of changing conditions where they may determine there is a 
need, we have not yet disposed of it, and we would want to reopen it. 

Mr. Pickett. Do you have now in the process of reactivation any 
of those units you have heretofore closed 4 

Mr. Amis. I think we have. I would not be able myself to give you 
illustrations of it, but I am reasonably certain that we do have. 

Mr. Picxerr. Are they numerous or just a very few? 

Mr. Grove. I think there have been six or eight. IT would not want 
to give the exact quantity, but there have been very few as of yet. 

Mr. Pickxerr. If you can get the exact figure, I would appreciate it 
if you would insert it in the record. 


(Nore.—This information shown at conclusion of oral testimony of Mr. Amis.) 
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Mr. Pickerr. Have you concluded the reactivation of any of these 
heretofore closed-up projects since July 1, 19507 

Mr. Amis. I think yes. 

Mr. Picxerr. How many / 

Mr. Ais. Probably that six or eight Mr. Grove mentioned. 

Mr. Picxerr. You have already reactivated them ¢ 

Mr. Grove. That is right. 

Mr. Pickxerr. Then do you have in the process now of reactivation 
any that you have not already completed reactivation on since July 
1, 19504 

Mr. Grove. There are some that the Army, Navy, and Air Force 
have requested. I do not believe there are any actually where there 
are physic al changes presently being made. 

Mr. Pickerr. Would you furnish the figures for the purpose of the 
record as to how many, then, have been “requested and, if you have 
initiated the reactivation of any of them, just how many of them. 


(Nore.—This information shown at conclusion of oral testimony of Mr. Amis.) 


Mr. Pickxerr. Can you tell me at this time what has been the cost 
to the Federal Government of the reactivation of the six or eight 
that you have already completed the work on, and the estimated cost 
of any of those that you are in the process of reactivating or your 
estimated cost of any of those that you have been requested to re- 
activate / 

I presume that would include, also, gentlemen, not only repairs to 
the actual building structure but, in view of the “community facil- 
ities” feature of it, it would be a renovation of sewer lines, water 
lines, and other service lines that are required. 

Mr. Amis. Anything that constitutes an essential part of the project. 

Mr. Grove. As I understand it, Mr. Pickett, there have been none 
in the community services that was merely a stand-by program in 
order to allow them to pick up easements and other items that might 
have been expired while these facilities were continuing to be used. 
That is really the big problem that confronts us: that we have 155,000 
actual units in use today, approximately, where we do not own the 
underlying lands. 

If those leases terminate at the present time while the buildings are 
there and occupied, there will be chaos in trying to straighten it out. 
We have already had two law suits where properties have been re 
turned to owners by courts inadvertently where we had to go back 
in and have the order set aside in order to preserve the Government's 
interest. 

That is the thing I work with every day, and I am very much con 
cerned about because I get the burden of it. 

(The following information submitted for the record :) 


Housing AND Howe FINANCE AGENCY 
Washinoton, D.C lprif 1. (95 


Re House Joint Resolution 386, Eighty-second Congress 


Hon, MicnaArn Feiguan, 
Chairman, Subcommittee No. 4, House Judiciary Committee 
Hlouse of Re prescentatives Washington, D.C 


DEAR CONGRESSMAN FeIGHAN: At the hearings held in connection with House 
Joint Resolution 386 on March 12, members of your subcommittee requested 
that this Agency furnish certain information concerning the reactivation of 


Lanham Act housing projects and language which could be included in the 
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bill to give preference in the occupancy of temporary Lanham Act housing 
to veterans of World War I, and alternative language which would extend this 
preference also to veterans of the Spanish-American War. The subcommittee 
also requested this Agency’s comments and recommendations with regard to 
the extension of eligibility to veterans beyond those of World War II and the 
Korean conflict, as the present draft of the bill proposes. 

In compliance with that request, I am submitting herewith a list of the 
Lanham Act housing projects which have been reactivated, the list giving the 
location of the project, the defense installation to be served by the reactivated 
project, and the cost of the reactivation. It is to be noted that in a number 
of instances the cost is indicated as nominal. This means that any repair or 
maintenance work which was required to be done could be and was taken care 
of out of the annual operating budget as a normal and ordinary maintenance 
and operational cost. 

I am also enclosing a draft of alternative language requested which would, 
if enacted, extend eligibility to veterans other than those of World War II 
and the Korean conflict. This Agency would not recommend the enactment 
of such legislation. The temporary housing involved, under the terms of the 
basic legislation, is required to be removed and disposed of when its need for 
defense purposes and to care for the veteran of World War IL is ended. The 
Congress, in passing Public Law 475 of the Eighty-first Congress, has estab- 
lished a complete pattern of disposition, and in this pattern we concurred and 
had, until the outbreak of hostilities in Korea, made every effort to carry out 
the requirements of the law. The coming of the Korean conflict, of course, 
made it necessary that we reexamine the defense-housing needs of the country 
to the end that the Federal Government not have to expend additional funds 
to replace those facilities which it had just disposed of. As the veterans of 
the Korean conflict will, like those of World War II, have to reestablish them- 
selves in civilian life, and as they and their families will be urgently in need 
of accommodations, we believe it appropriate that during any continuance of 
this temporary housing these veterans be made eligible. 

So far as the veterans of World War I or previous wars are concerned, it 
has been our position that they have already established their homes and have 
not recently undergone the same disruption as have the more recent members 
of the Armed Forces. If eligibility in this temporary housing is extended 
beyond the present-day veterans, it will become more difficult for the Federal 
Government to ever rid itself of its obligation in regard to this housing or 
to remoye it as required by the law in those instances where the municipalities 
fail or refuse to take it over. 

We have in the past few months attempted to firm up with the Armed Forces 
their future needs in regard to this temporary housing to the end that we may 
again proceed with disposition in accordance with the provisions of Public 
Law 475. When and as this disposition takes place, the several localities 
acquiring it can through local determinations extend the privileges of oecu- 
pancy to other than World War II or Korean veterans where vacancies remain 
after complying with the priority extended to these veterans. 

Much of this temporary housing which was below normal city standards 
when constructed has deteriorated to the extent that it is most necessary that 
its use be terminated at the earliest possible date. This is an addiional reason 
for our reluctance to see any extension of its use beyond that necessary to meet 
defense needs or the hardship cases of recently returned veterans. If, how- 
ever, it is the considered judgment of the Congress that these other classes 
ot veterans should be made eligible, the Janguage submitted will accomplish 
the intended purpose. 

In view of your subcommittee’s request for an early reply, this letter is being 
sent to you prior to clearance with the Bureau of the Budget. 

Sincerely yours, 
RAYMOND M. Fo.ey, 
Administrator. 


Enclosures. 
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Pending requests for reactivation, Lanham Act housing, as of Mar. 13, 1952* 


| Total num- Number fo 
Location | ber units in | units reac- Defense activities | Estimated 
| project tivated cost 
CAL-4731, Rodeo 1, 099 152 | Navy $68, 400 
4095-B, San Diego 83 83 do 14, 000 
TE X-41682, Sweeney. - 200 50 | Dow Chemical | (2) 
NEV-26112, Henderson 320 320 | Defense minerals | (2) 
FLA-8250, Panama City 236 236 | Navy (2) 
N E B-25066, Harvard ; 260 260 do 430, 000 
KANS-14139, Sunflower 620 44) Army 57, 505 
ALA-I181, Foley 90 35 | Naval air station | (2) 
NEV-26152, Ely 100 30 | Defense minerals | 4, 372 
CAL-4680, San Diego at) 0 | Navy 18, 490 
1,715 


1! Occupancy to be restricted to distressed in-migrant defense workers or civilian and military personne 
of defense activities listed below 

2 Not reported. 

3 Trailer parking lot. 

Total: 1,211 units in 10 projects 


Note.—As a matter of policy, reactivations are now programed only in critical defense housing areas 
designated under Public Law 139, 82d Cong., under the authority contained in Publie Law 139. 


EXTENSION TO WorLD War I, SPANISH-AMERICAN WAR, PHILIPPINE 
INSURRECTION, AND CUINA EXPEDITION 


(b) The statutory provisions referred to in subsection (a) of this section are 
the following: 

* * * * * * * 

(6) Act of October 14, 1940 (ch. S62, title V, sec. 503), as added by the Act of 
June 23, 1945 (ch. 192, 59 Stat. 260; 42 U. 8S. C. 1573): Provided, That the rights, 
benefits, or disabilities granted by subsection (a) of this section shall, with 
respect to temporary housing covered by the said title V, also extend to the per- 
formance or occurrence of acts or events during the period on or after April 6, 
1917, and prior to November 11, 1918, or during the period on or after April 21, 
1898, and prior to July 5, 1902. 


EXxtENSION 10 Wortp War I Pertop 


(b) The statutory provisions referred to in subsection (a) of this section are 
the following: 

* _* a a * o . 

(6) Act of October 14, 1940 (ch, 862, title V, see. 502), as added by the Act of 
June 25, 1945 (ch. 192, 59 Stat. 260; 42 U.S.C. 1573): Provided, That the rights, 
benefits, or disabilities granted by subsection (a) of this section shall, with 
respect to temporary housing covered by the said title V, also extend to the per- 
formance or occurrence of acts or events during the period on or after April 6, 
1917, and prior to November 11, 1918. 

Mr. Pickerr. I understood you to say a moment ago that, with refer- 
ence to the substantive legislative committee, it could not do the job 
that you want us to do? 

Mr. Grove. That is, it could not, sir. 

Mr. Amis. They could do it, except it would be done in this same 
manner. 

Mr. Pickerr. That is what I want to get at. They can do it in the 
same manner that we can. 

Mr. Grove. Not if you end the emergency and the war by your 
action here. 

Mr. Pickerr. We are not going to end any emergency or any war 
by action here, if I understand it. 
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Mr. Grove. I mean if you do not save it from the ending of the war. 
and that. was the purpose of this bill. 

Mr. Pickerr. But the same time limitations apply to us that would 
apply to the substantive legislative committee to do the job you want. 
do they not? The point is, gentlemen, with me, unless I completely 
misapprehend this subject, the substantive legislative committee of 
this House can do the same job for you in the same manner that vou 
request us to do it. 

Mr. Grove. Provided they do it in time, and they would not do it 
by anything more than saving our present act from the emergency. 
So far as the legislation presently existing, if the war ended tomorrow 
and our leasehold ended, we could go back into each one of these cases 
under the authority of Public Law 475 and recondemn: so we are not 
asking for any substantive authority that we do not have. 

All we are asking to do is to continue the administrative positio 
that we are now in. 

Mr. Pickerr. I understand that thoroughly. That is all we car 
do for you. 

Mr. Grove. That is all. 

Mr. Pickerr. That is all you are asking us to do. 

Mr. Grove. That is right. 

Mr. Picker. That is all you would ask your substantive legislative 
committee to do, is it not / 

Mr. Grove. That is right. 

Mr. Pickerr. Let me say this, gentlemen, and I think absolute 
frankness compels me to make the statement. There is not a member 
of this committee that has the basic knowledge of your subject to 
pass with any sound discretion and judgment on it in my opinion. 

Mr. Grove. Mr. Pickett, you sat, as I recall it, on the Public Build 
ings Committee some years ago when the MeGregor bill was being 
passed and made some very pertinent comments; so T think you are 
being a little modest in that regard. 

We already have the authority from the substantive committee 
They have passed on the question of extending the period during which 
we operate by extending the dates within which we must tear then 
down. That was done at the last session of Congress in Public Law 
214, as I recall it. So we have the authority from the substantive 
committee to go on, 

All we are looking for is the maintenance of the technical positio 
we presently occupy in the Federal district courts, that we do not 
have to go back to the Department of Justice to start six or seve) 
hundred lawsuits with the attendant cost to the Government in it. 

The matter of saving from the ending of the emergency certai 
items is the matter that I understood was before this committee. That 
is the reason we came here. 

Mr. Pickrerr. Now then, the propriety or not of saving you fro: 
the conclusion of the emergency is something we have to pass on i 
reaching our determination here. 

Mr. Grove. That is right. 

Mr. Pickerr. In order to reach a proper conclusion on it, | woul! 
think that this committee ought to have a fuller knowledge of the 
basic troubles that would be created in either event—a continuatio 
or a conclusion of your present status. Do you see the point I make ¢ 

Mr. Grove. I thought I was outlining that dificulty, that if t 
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committee takes no action today, undoubtedly in Dallas where we have 
the housing and where we lease some land, and in Wilmington where 
we do it, we will go back into court; we will probably put three or four 
more lawyers on in the agency; the Department of Justice will put 
two or three more on, and we will file a condemnation suit. 

That matter has already been passed on by the substantive com- 
mittee. Now all we are asking here is that you do not make us use 
the powers granted under Public Law 475 to continue our use, but 
let us continue to use the powers in section 1 or 021 of the act. That is 
basically the legislative situation that exists. 

Mr. Picxerr. Then one of your fundamental contentions here is 
that if we do what you wish us to in this bill, it will save the Federal! 
Government a lot of money ? 

Mr. Grove. That is right, sir, no question about it; and it will save 
me a lot of worry. 

Mr. Pickxrrr. And if you are going to do the same thing anyhow, 
whether you do it this way—— 

Mr. Grove. I would not say we would do it if Congress did not 
want us to, but that matter was already discussed with the Banking 
and Currency Committee, and the authority to extend the period of 
operation has already been granted. 

Mr. Pickerr. Of course you say you would not do it if Congress did 
not want you to. Of course you would not. But it is your position 
that Congress has already said they want you to under Public Law 475. 

Mr. Grove. I did not want the impression to get into the record, Mr. 
Pickett, I was going to do it irrespective. 

Mr. Pickxerr. I do not think we are going to misunderstand each 
other about that phase of it. But it would be the agency’s position 
likely’ that Congress has already told you what they want you to do 
by Public Law 475. 

Mr. Grove. That is correct. 

Mr. Picxerr. And so it would be in the normal course contemplated 
that you would go ahead and do it under Public Law 475 if you were 
not allowed to do it here. 

Mr. Grove. That is right, sir. 

Mr. Picxerr. If you had to do it under 475, it would cost a lot of 
money that it would not cost if you did it under this provision. 

Mr. Grove. That is correct. 

Mr. Forrester. Is there anything further now? -If there is not, 
we are going to adjourn subject to the call of the Chair. 

(Thereupon, at 12:05 p. m., an adjournment was taken subject to 
the call of the Chair.) 
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THURSDAY, MARCH 13, 1952 
House or Represenrarives, 
COMMITTEE ON THE JUDICIARY, 
SupcoMMirrer No. 4, 
Washington, D.C, 

The subcommittee met at 10:20 a. m., in Room 346, Old Hous: 
Office Building, the Hon. Michael A. Feighan (chairman of the sub 
committee ) presiding. 

Subcommittee members present: Representatives Feighan (pr 
siding), Forrester, Pickett, and Hillings. 

Also present: Miss Velma Smedley, assistant chief clerk, and Mr. 
Cyril J. Brickfield, committee counsel. 

Mr. Forrester. Mr. Chairman, when we adjourned on yesterday, 
we first adjourned subject to call. We had the idea you were going to 
be back in a day or two, but did not know exactly when. After that, 
Mr. Burrus stated he just had some points to clear up and some items 
that had already been discussed. 

I understand that was the purpose for this meeting this morning. 
That is correct, is it not, Mr. Burrus? 

Mr. Burrus. Yes, sir. There are some miscellaneous items we 
thought we could get over. We want to thank the committee for 

calling this special meeting. We know this has been a long series of 
hearings, and we appreciate the attendance. 

I would like to state that in my discussion with the State Depart- 
ment, we have been informed that the Japanese Treaty ratification 
is expected to be debated beginning next week in the Senate; and of 
the four countries besides the United States who have to ratify the 
treaty, New Zealand and Australia are ready to deposit their ratifi- 
ation, and Canada and Ceylon have informed the State Department 
that they can deposit their ratificaticn almost as soon as the Senate 
acts, 

So it looks to us as if it will come into force within as short a period 
as 2 weeks, and probably wil] be within the month. 

The first item of the miscellaneous items that we wanted to take 
up this morning was one that the Navy is interested in. Mr. Mayo 
is the witness. Tt is item 1 (a) (23) on page 20. It isa provision 
that authorizes payments by departments and agencies of the United 
States for the use of wharves and landings which are under the control 
of the Territory of Hawaii. It is effective until 6 months after the 
termination of the present war, and it constitutes an exception to an 
act that was passed in 1900, which provided for free use by the United 
States of these facilities. 

The provision for the payment for the use of the wharves was 
enacted largely because the use by the United States at the present 
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time, and particularly during the last war, is far greater than was 
expected when the act was originally passed in the year 1900, 


Item 1 (a) (23) title 48 


Section 510. Wharves and landings; tolls. 

Until further provision is made by Congress the wharves and landings con- 
structed or controlled by what was formerly the Republic of Hawaii on any 
seacoast, bay, roadstead, or harbor shall remain under the control of the govern- 
ment of the Territory of Hawaii, which shall receive and enjoy all revenues 
derived therefrom on condition that said property shall be kept in good con- 
dition for the use and convenience of gommerce, but no tolls or charges shall 
be made by the government of the Territory of Hawaii for the use of any such 
property by the United States, or by any vessel of war, tug, revenue cutter, or 
other boat or transport in the service of the United States. (Apr. 30, 1900, e¢. 
339, section 89, 31 Stat. 159.) 

1949 Amendment. Act Aug. 4, 1949, ¢. 393, sections 1, 20, 63 Stat. 496, 561, 
amended section by reestablishing the Coast Guard and be repealing Act Jan. 
YS, 1915, ¢. 20, section 1, 58 Stat. SOO. 

Payment of tolls for duration of war. Act Dec. 22, 1942, ¢. 808, 56 Stat. 1071, 
provided that notwithstanding the provisions of this section “the departments 
and agencies of the United States are authorized to pay to the Territory of 
Hawaii, the reasonable value, as determined by the department or agency con- 
cerned, of such use during the period commencing on January 1, 142, and 
ending, unless Congress shall fix an earlier date, six months after the termina- 
tion of the present war.” 


STATEMENT OF CLEMENT T. MAYO, COMMERCE COUNSEL, BUREAU 
OF SUPPLIES AND ACCOUNTS, NAVY DEPARTMENT 


Mr. Mayo, Mr. Chairman and members of the committee; my name 
is Clement T. Mayo. I am the commerce counsel of the Bureau of 
Supplies and Accounts, Navy Department. Mr. Burrus has pretty 
well summarized the item. 

At the outset, I would like to state that the Navy Department is 
only seeking continuance of the existing wartime legislation relating 
to the payment by the United States for the use of wharves and land- 
ings under the control of the Territory of Hawaii until the present 
existing emergency is ended. 

The basic statute of April 30, 1900, provides in 48 U.S. Code 
510 that : 

Until further provision is made by Congress the wharves and landings con- 
structed or controlled by what was formerly the Republic of Hawaii on any 
seacoast, bay, rondstead, or harbor shall remain under the control of the Govern- 
ment of the Territory of Hawaii, which shall receive and enjoy all revenues 
derived therefrom on condition that said property shall be Kept in good con- 
dition for the use and convenience of commerce, but no tolls or charges shall 
be made by the government of the Territory of Hawaii for the use of any such 
property by the United States, or by any vessel of war, tug, revenue cutter, or 
other boat or transport in the service of the United States. 

Mr. Freignan. Mr. Mayo, approximately how much money does that 
involve on an average for the last half dozen or so years ¢ 

Mr. Mayo. In 1950, approximately $5,000. In 1951 it was approxi- 
mately $1,200, 

Mr. Forresrer. Do you anticipate it going heavily in excess of that 
any time soon / 

Mr. Mayo. I would anticipate that it will not; but due to the un- 
settled international situation, it may, and I have attempted in my 
prepared statement here—the next paragraph—to summarize part of 
that for you, if I may. 
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Mr. Frighan. What has been the maximum payment ? 

Mr. Mayo. Under wartime conditions there, World War II, I do 
not know, sir. I went back through 1950 and 1951. 

Mr. Picxerr. I think it might be interesting, Mr. Mayo, to have 
the wartime figures, if you could get them without too much trouble, 
and put them in the record. 

Mr. Mayo. I will try to develop that for you, sir. 

(The following information subsequently furnished for the record :) 


DEPARTMENT OF THE NAvy, 
BuREAU OF SUPPLIES AND ACCOUNTS, 
Washington 25, D. C., March 31, 1952. 
Hon. Micuarer A. FeIGnan, 
Chairman, Subcommittee, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

My Dear Mr. Ferquan: As you will recall, Congressman Pickett requested that 
the Navy witness testifying on item 1 (a) (23) of House Joint Resolution 386 
endeavor to obtain the amount of payments made by the United States for the 
use of wharves and landings under the control of the Territory of Hawaii during 
the period of hostilities. 

The act of December 22, 1942 (56 Stat. 1071), provided that the departments 
and agencies of the United States were authorized to pay to the Territory of 
Hawaii the reasonable value, as determined by the departments or agencies con- 
cerned, for the use of wharves or landings effective January 1, 1942, and ending, 
unless Congress shall fix an earlier date, 6 months after the termination of the 
present war. The board of harbor commissioners at Honolulu, Hawaii, has ad- 
vised the Navy that their records disclose that the following payments by the 
Government of the United States have been made to the Territory of Hawaii: 


1942 ee $259. 78 | 1946 S16, 766, 68 
1948 - ee ted = 22, 768. 71 | 1947 ok ; 15, 575. 47 
1944 66, 673. 82 | 1948 7, 216. 21 
1945 a 208, 7613. 321 1040 = 7, 388. 02 


Mr. Mayo, the Navy witness, testified that the cost during 1950 was approxi- 
mately $5,000, in 1951 approximately $1,200, and the cost would probably be 
approximately 81.200 for 1052. 

If I can be of any further assistance to you or the committee, do not hesitate 
to call on me. 

Sincerely yours, 
M. L. Royar, 
Rear Admiral, Suppli Corps, United States Navy, Chief of Bureau 

Mr. Pickerr. Is the dollar balance involved the controlling figure, 
or would it be a matter of measurement of the use of the wharves and 
the number of ships or the amount of tonnage, or just how is that 
rated / 

Mr. Mayo. That would be, IT think, in the matter of service more so 
than in the dollar value: and there again I will attempt to cover 
that. 

Mr. Picxerr. Are those wharves and landings and other facilities 
involved privately owned, or are they owned by the Territory of 
Hawaii, the government / 

Mr. Mayo. The Territory of Hawaii. 

Mr. Pickerr. Has it also been the policy to pay for the use of the 
privately owned wharves and facilities out there, or are there just 
not any owned by private enterprise out there? 

Mr. Mayo. I do not know, sir. 

Mr. Pickerr. This act that was passed in 1900, when was the first 
time that the United States Government made any payment for 
the use of the facilities that we are dealing with ? 
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Mr, Mayo. 1942. Excuse me, sir; 1942 so far as I know. Whether 
there was a similar provision during World War I, I do not know. 
But in 1942 Congress did put a rider on there making a provision for 
the payment for the use of those wharves, and it explained the reason 
for that. 

Mr. Picxerr. Then of course you are to furnish the figures of dollar 
cost to the Government from the year that we first commenced paying 
until the present time insofar as your figures are available. 

Mr. Mayo. Yes, sir. 

Mr. Picxerr. What happens if we do not continue this section, Mr. 
Mayo? 

Mr. Mayo. I presume we would use the wharves without any charge 
to the United States. That is the basic law. 

Mr. Picxerr. And apparently, based upon the figures you gave us 
for the years 1950 and 1951, the use is a limited and restricted use, is it 
not ? 

Mr. Mayo. Yes, sir. The Navy has facilities there that are con- 
sidered adequate for peacetime use and generally for all purposes. 

At the outset of World War II it became evident that the Hawaiian 
wharfage facilities used by the United States Government greatly 
exceeded that which was expected in the year 1900 when the Organic 
Act providing for the free use of Hawaiian wharfage facilities by the 
Government was passed. 

The basic act of 1900 was amended on December 22, 1942, to provide 
that, notwithstanding the provisions of the basic act— 
the departments and agencies of the United States are authorized to pay to the 
Territory of Hawaii, the reasonable value, as determined by the department or 
agency concerned, of such use during the period commencing on January 1, 
1942, and ending, unless Congress shall fix an earlier date, six months after the 
termination of the present war. 

This latter act of 1942 is the statute which House Joint Resolution 
386 would continue in effect. 

The wharves are being used at the present time only to a limited 
extent. However, the needs of the United States might of necessity 

require on short notice in the near future, depending « on the interna- 
penecws situation, the immediate complete use or greater use than was 
»xpected when the original act was passed in 1900. 

wh or this reason, the Nav y believes the exemption of 1942 should 
be continued notwithstanding the termination of the state of war with 
Japan and believes it equitable that the expenses involved for the 
use of the wharves by the United States should be borne by the United 
States and not by the Government of the Territory of Hawaii during 
the existing emergency, the existing emergency meaning the one that 
was proclaimed by the President in 1950. 

Mr. Pickxerr. Mr. Mayo, I understand that for general peacetime 
use the Navy maintains adequate facilities in Hawaii. 

Mr. Mayo. That is true, sir. 

Mr. Picxerr. Based upon the figures given for the last 2 years 
where they are available, the use has ‘been a limited one. Do you teow 
at this time whether we can expect the use in the fiscal year 1952 to be 
much greater, if any, than the use in 1951? 

Mr. Mayo. The first 6 months of 1952, ending December 51, 1951, 
was $613.83. I do not have the figures later than that, sir. 
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Mr. Picxerr. About the same rate of use, then, for the entire fiscal 
year 1951? 

Mr. Mayo. That is right, sir. 

Mr. Pickerr. Can you at this time foresee a real demand for any 
accelerated use of those facilities in the 1953 fiscal year ¢ 

Mr. Mayo. Not based on the present conditions, and the present 
use of the facilities over there, sir. 

Mr. Picxerr. Then in effect you want this on what we might call 
a stand-by or “if” basis. 

Mr. Mayo. That is right, sir. 

Mr. Pickerr. And it would not make a great deal of material dif- 
ference either way, unless the conditions worsen. Is that right / 

Mr. Mayo. That is right. 

Mr. Pickerr. Would it not be a little better, Mr. Mayo, if we con 
sidered this as a matter of an amendment to the basic legislation on 
a permanent basis ? 

Mr. Mayo. We had not thought so, sir. The bill S. 49, which is a 
bill for the statehood of Hawaii, if enacted into law will change all 
of the basic law ; and we had not given serious consideration to putting 
anything on a permanent basis. First, we do not foresee a need for it 
on a permanent basis; and second, we think the basic law itself will 
of necessity have to be changed if and when Hawaii becomes a State, 
sir. 

Mr. Picxerr. The statehood bill that you refer to, what in substance 
was the provision regarding the payment for the year? 

Mr. Mayo. There is none specifically stated on that dealing with that 
particular section. But the bill does provide that, effective upon the 
admission of the State of Hawaii into the Union, all laws of the 
United States reserved to the United States the free use or enjoyment 
of property hereinabove vested in the State of Hawaii or its political 
subdivisions or the right to order, amend, or appeal laws relative 
thereto are hereby repealed. 

It does not make specific reference to the provision that we have 
here for consideration. 

Mr. Pickerr. By general inclusion it does repeal it. 

Mr. Mayo. Yes, sir. 

Mr. Pickerr. Then assuming that the statehood bill should pass 
with that section in it, in effect we would repeal the 1900 act we are 
dealing with here. 

Mr. Mayo. Right, sir. 

Mr. Picxerr. And any future use would have to be based upon a 
reasonable payment. 

Mr. Mayo. That is right, sir. 

Mr. Bricxrietp. Mr. Mayo, today the United States Navy is making 
use of those wharves and landings. What other agencies in addition 
to the Navy are making use of these wharves and landings, and for 
which the United States Government stands liable for payment ? 

Mr. Mayo. None so far as I have been able to determine. What 
we call MSTS—the Military Sea Transport Service—does perform 
the transportation for the other military services; and I have been 
unable to develop any evidence that anybody else is using them. 

Mr. Brickrieip. Who in the final analysis determines the reason 
able rates that are to be charged ? 
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Mr. Mayo. The agency or department concerned. In this case it 
would be the Navy. 

Mr. Feiguan. Thank you very much. 

Mr. Burrus. The next item is on page 12, section 1 (a) (4) of the 
bill. It is the authority to destroy records that are situated abroad 
during a war or when hostile action appears imminent. ‘This section 
would authorize the head of an agency to authorize the destruction 
of any records in his legal custody which were situated outside the 
United States. 

As I understand it, the reason they want this authority continued 
is that it might be necessary to destroy records before hostile action 
appears imminent. They want to make it perfectly clear that there 
is this authority to destroy records. 

The witness is from the State Department, Mr. Shipman. 


STATEMENT OF FRED W. SHIPMAN, RECORDS MANAGEMENT 
OFFICER, DEPARTMENT OF STATE 


Section 1 (a) (4), Title 44 
Section 376. Destruction of records outside continental United States in time 
of war or when hostile action seems imminent; written report to Adminis- 
trator of General Services. 

At any time during the existence of a state of war between the United States 
and any other nation or when hostile action by a foreign power appears immi- 
nent, the head of any agency of the United States Government may authorize 
the destruction of any records in his legal custody situated in any military or 
naval establishment, ship, or other depository outside the territorial limits of 
continental United States (1) the retention of which would be prejudicial to the 
interests of the United States or (2) which occupy space urgently needed 
for military purposes and are, in his opinion, without sufficient administrative, 
legal, research, or other value to warrant their continued preservation: Pro- 
vided, That within six months after the disposal of any such records, the official 
who directed the disposal thereof shall submit a written report thereon to the 
Administrator of General Services in which he shall describe the character of 
such records and state when and where the disposal thereof was accomplished. 
July 7, 1948, ¢. 192, section 11, 57 Stat. 382, amended June 30, 1949, ¢. 288, Title 
I, section 104 (a), 68 Stat. 381. 

Mr. Suieman. Mr. Chairman, my name is Fred W. Shipman. I 
am the records management officer for the Department of State. 

Our interest in this provision of the proposed bill is in connection 
with the authority to dispose of records under emergency circum- 
stances which was given in the Records Disposal Act approved July 
7, 1943, and amended on July 6, 1945. 

The provisions of this act grew out of the experience of the com- 
ing on of World War II, when there was some confusion as to just 
who could give authority for the destruction of materials at a time 
when we were in a state of emergency, but had not reached a point 
where we wanted to indicate in any way that we were giving instruc- 
tions regarding our intentions to prepare ourselves for what proved 
to be the inevitable. 

I had in mind my own experience when I mentioned that. When I 
was a member of the staff of the National Archives, one of the prob- 
Jems that was presented to the Archivist immediately around 1938 and 
1939 was what would happen in Germany, if for some reason a state 
of war broke out between the United States and Germany, to the rec- 
ords that might have a great deal of useful information to an enemy, 
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and under the new approach to the problems of war where some of the 
formal recognition of rights of nations to have other nations protect 
their rights might not be adequately taken care of: and it has been 
apr oblem ever since. 

The solution of the problem, we thought, was brought forth in this 
Records Disposal Act, which would make it legal under certain cir- 
cumstances for a representative of the Secretary of State to take action 
under conditions which required some emergency steps. 

The particular provision I have in mind is section 11 of the Records 
Disposal Act which I have cited as amended July 6, 1945, 

The desire of the Department of State is to continue on the statute 
books that authority that would permit the destruction of records when 
it is in the national interest to destroy them. 

The problem of destroying rec ‘ords is a serious one from the stand- 
point of the difficult physical task involved. Those who perhaps have 
not had the experience of actually trying to destroy records will be 
amazed to learn it takés a great deal of time to really burn or to 
destroy in any fashion such records. 

There have been many studies made both by the Army and other 
agencies of the Government as to the quickest method by which rec 
ords could be destroyed. None have come up with a method which 
we consider would be rapid enough if a salien attack unannounced 
were to be made and the people who are in charge of the affairs of the 
United States found themselves suddenly engulfed in a situation 
where they had to act quickly. 

Mr. Freiguan. Are you referring to the actual physical destruc- 
tion of the records? Or in addition to that, the provisions for some 
precautions that would have to be taken in order to Insure some sort 
of a record of those records which were to be destroyed ¢ 

Mr. Suipman. IT am referring to the desirability of having legal 
authority to destroy records in an emergeney. And my explanation 
of the physical problem was to add evidence to our concern over the 
need of planning, the need of being prepared if any situation should 
arise which would require a quick disposition of records, if they 
could not be shipped out and orders could not be given in time, that 
we should be prepared and be in a position to give authority to the 
people on the spot to take the hecessary steps to protect the interests 
of the United States by not leaving in an insecure place records which 
might be used against the national interest. 

Mr. Hinurnes. Is it not true that pretty adequate use could be made 
of the so-called thermite bomb to destroy records, code machines, and 
things like that ¢ 

Mr. Suirman. I would not be in a position to talk about code ma 
chines, sir: but thermite bombs are very destructive. But when vou 
have a quantity of material, even thermite bombs do not destroy rap- 
idly enough some of the materials that are cumulative. 

For instance, we have had the example of trying to destroy mate- 
rial in 24 hours, getting out of Seoul: and the experiences there showed 
the difficulty of literally getting the paper to burn, to feel that you 
really had everything completely destroyed so there would be no 
vestige of any evidence that might be used by an enemy. 

Mr. Hitires. This emergency power, then, was used in the case 
of Seoul, Korea?’ Is that right? 

Mr. Suipman. That is right, sir, on certain papers. 
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Mr. Hiiines. Could you give us any other examples of where this 
power was used in recent years ¢ 

Mr. Suipman. Since 1949 it has been used 14 times in China—once 
in Sofia; but as far in advance as we feel a situation requires it, we 
try to evacuate. But then there are certain operating materials that 
posts cannot do without. They must be left and we have to leave that 
to the last chance. 

We have had in Nanking, Canton, Chungking, Dairen, Hangchow, 
Kunming, Mukden, Peiping, Shanghai, Tientsin, Taihoku, and Tsing- 
tao; and also in Sofia certain materials of an operational nature which 
would, if left and got in the hands of the people who were taking 
over might be used against the interests of the United States. 

For instance, a great deal of material that is in the field has to do 
with the relations of the representatives of the United States Govern- 
ment with nationals in the country; and many times just business 
arrangements. Or they may be applications for visas and the like. 

This material, which in itself is not of dangerous implication to our 
Government, would have bad effects upon the people left behind if 
that material fell into the hands, we will say, of the Communists. 

Mr. Hiuurnes. The exercise of this power would be left to the dis- 
cretion of, say, the Ambassador or the United States representative in 
a certain dangerous area, and he would have at his discretion the power 
to destroy any and all documents. Is that correct ? 

Mr. Suipman. If the emergency required it, he would have that; 
yes, sir. 

Mr. Hutures. That is, there would be no limitation as to a particu- 
lar class of documents, say top secret. or secret or something like that ? 
It would apply to any documents within his discretion ¢ 

Mr. Sureman. If he could not get the documents out, they would 
have to be destroyed ; yes, sir. 

Mr. Hines. And without this power, would it be possible for the 
President or the Secretary of State to issue an order by, say, radio 
communication or something of that nature, and order our representa- 
tive in a certain area to take action? Or can the President or the 
Secretary of State take that action at all without this power ¢ 

Mr. Surpman. It was not considered so, sir. That is why this 
provision was written in the Records Disposal Act, that we would like 
to have it formalized and then under that formal authority to work 
out a logical application of the authority. 

Mr. Hittanas. In the past. history of our country, to your knowl- 
edge do you know of times when the order has been issued to destroy 
documents when we were not in a period of national emergency and 
when this power as contained in the legislation here was not in effect 

Mr. Sureman. If you say an actual issuance of authority, I could 
not say so, sir. But I could tell you the problem did arise in the days 
just prior ‘to the outbreak of war with Germany and the question was 
what could be done. There was no authority on the statute books, 
and it was one which was giving considerable trouble. In the last 
analysis it was necessary to. take certain steps to be sure that there 
would be no material left in Germany that might be considered of 

use to the enemy. 

Mr. Hiiuines. Do I understand that the actual interpretation of 
the powers of the President aside from a period of national emergency 
{o issue an order to destroy certain record under these circumstances 
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actually is open to question? In other words, there is no flat under- 
standing that he does not have that power, but that the request in 
this legislation to continue it under emergency provisions is such to 
assure that he does have it. Is that correct 

Mr. Suipman. Yes, sir; Mr. Congressman. The authority to de- 
stroy records is vested in the Congress and not in the Executive. If 
the executive departments have materials which they believe should 
be destroyed because they are of no further value to the Federal Gov- 
ernment, they have to make the recommendation to the Archivist of 
the United States, who in turn makes that recommendation to a com- 
mittee in Congress. And without the congressional authority, it is 
illegal to destroy those records. 

Mr. Htxurnes. Do you see any possibility of abuses arising under 
this particular provision ¢ 

Mr. Suipman. No, sir; I donot. That is, speaking for the Depart- 
ment of State, because I think we are quite conscious of the importance 
of this problem in the field. 

Mr. Hires. In other words, do you see the possibility of a rep- 
resentative of this Government to a foreign nation ordering the de- 
-truction of certain records under this power, records which may 
disclose certain discrepancies in the conduct of other representatives 
of the Government in those areas, and such an order for destruction 
being issued in an effort to cover up the activities of certain 
individuals? 

Mr. Suipman. It would seem to me, Mr. Congressman, he would 
have to prove an emergency, and he is required to report the condi- 
tions. Under the act there is a requirement here: 

Provided, That within 6 months after the disposal of any such records, the 
official who directed the disposal thereof shall submit a written report thereon— 
to the Archivist of the United States. 

Mr. Forrester. Even though he had to prove the emergency, that 
would be 6 months after the things had been destroyed, would-it not? 

Mr. Sureman. That is an opportunity, recognizing that if an 
emergency exists, he probably could not get facilities to make his 
report. He may have some difficulty in getting adequate accounting 
of what records are involved. 

Mr. Forrester. But the papers would be destroyed. 

Mr. Sureman. Yes, sir; under those circumstances. And that is 
what is already on the statute books. 

Mr. Hitxiines. If the Congress were to grant the extension of this 
power, would you feel sure that it would not be used in an abusive 
way in an attempt perhaps to cover up some questionable activities 
in a foreign mission which might, say, be under surveillance of the 
Congress or other appropriate Government agency ? 

Mr. Sutpman. The field officers would be given instructions, as 
they are now, that under certain conditions they may take this step 
or that step. Classified material, for instance, if it cannot be gotten 
out, would have to be destroyed. There would be categories of mate- 
rials. Certain materials would come last. 

We have also thought in terms of phasing. That is, if the situation 
exists in a country and the representative is sensitive to that situation, 
he should so notify the department and see whether or not it requires 
certain steps be taken. 
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One matter, for instance, we have established in the Department 
of State is a records-service center. It is now a three-story garage at 
2020 M Street NW. One of the uses of that garage is to bring over 
from the countries behind the iron curtain as many records as we 

can, as nearly up-to-date as we can, so that there will be no unneces- 
sary accumulations in areas where we consider that emergencies might 
arise, 

We are trying in every way to avoid having a great accumulation 
unyway in any “place: and in some instances we are literally giving 
services, operational services, to posts behind the iron curtain and 
records which under normal circumstances they would keep there. 

I am speaking particularly on such matters as visa matters, so 
that there would be no additional problems at the last moment of 
trying to keep everything down to a minimum of accumulations in 
those | posts, where we have been given to understand the situation is 
rather delicate. 

Mr. Hinuines. The phrase “head of an agency” is used in the report 
accompanying the request for these powers. Does that refer to the 
chief United States officer in a foreign mission abroad ¢ 

Mr. Sureman. This would refer to the Secretary of State, sir, 
who would authorize through an instruction to his representatives 
and delegate certain authorities. 

Mr. Hitianes. In other words, say, before the United States repre+ 
sentative in a foreign nation under dangerous circumstances could 
actually destroy papers, he would have to have a communication from 
the Secretary of State ordering him so to do. Is that correct ? 

Mr. Surpman. That is right, indie: ating certain circumstances which 
would justify it, and he would enter into phases. 

Mr. Hizzines. He could not take that action of his own initiative. 
Is that right? 

Mr. Snirpman. That is right. 

Mr. FeigHan. You mean that if all of a sudden an occasion would 
arise in which an ambassador decided it is absolutely necessary that 
this particular material be destroyed at once, he c ‘ould not do it before 
receiving a communication from the Secretar y of State? 

Mr. Suipman. Those matters have been attempted to be put in 
phases. If the situation is as dire as you have portrayed it there, 
he would have authority under circumstances where there is a sudden 
attack, as there was in the situation of Seoul, for instance-——— 

Mr. Freirauan. What I wanted just to bring out is that the head of 
the agency over in the foreign country would have that authority to 
destroy the records under certain circumstances without first having 
to communicate with the Secretary of State. 

Mr. Suipman. Yes, sir. 

Mr. Hinnines. I did not understand that to be your feeling from 
your earlier comment. I had the understanding—you correct me 
now if I have misinterpreted you—that if a situation becomes serious, 
the Secretary of State may issue an order authorizing the destruction 
of certain papers if the situation gets more serious. 

But in the absence of any communication from the Secretary of 
State, the United States representative in the trouble spot could ‘take 
no action of his own initiative. 

Mr. Suipman. No, sir. The situation is that under certain cireum- 
stances in which there might be a time element, there would be no 

















it 
t 


. 
= 


it 


n 


— 











EMERGENCY POWERS CONTINUATION ACT 279 


action taken without having a general authority from the Depart- 
ment. But if an emergency existed of the kind that the chairman has 
himself pictured, then there is the authority with the head of the 
mission to take action: yes, sir. 

Mr. Hinsines. But in the absence of any communication relating 
to the subject of the destruction of records from the Secretary of 
State, no action to dest roy records could be taken by the United States 
representative in the foreign mission / 

Mr. Suirman. There is provision in the case of sudden attack, 
that there was no opportunity to communicate, then there is the au- 
thority with the head of the mission. But he could not, for instance, 
start doing something today because he thought 3 weeks from now 
there would be an emergency; no, sir. It would have to be proven 
that the situation was so abrupt he had to act. 

Mr. Hittines. And the abruptness is determined by the inability 
to communicate with Washington ¢ 

Mr. Suirman. That is right, sir; but there are phases. 

Mr. Forrester. Is that in the statute / 

Mr. Suipman. That is not in the statute. That is procedure within 
the Department. 

Mr. Forrester. It just strikes me that he has the authority or the 
Government has the authority. I do not see where there could be any 
middle ground on that. 

Mr. Burrus. May I ask the witness a question’ Maybe I can clear 
it up. What you are saying is that there can be an advance delega- 
tion of authority given by the head of the State Department for peo- 
ple-in these emergency areas or dangerous situations to destroy cer- 
tain records under certain prescribed conditions which you call phases. 
Is that right ¢ 

Mr. Surman. That is right. 

Mr. Forresrer. Then, as I understand it, in the first instance the 
man in the field would not have that authority unless that authority 
had been delegated by the head authority. 

Mr. Suieman. That is right, sir. And under the authorities that 
now exist, the provision of this act is the basis for the authority 
which the Secretary of State is delegating in phases. 

Mr. Forrester. I think the chairman had in mind—and if he did, 
it was in common with my thought—that circumstances could arise 
so quickly and under conditions where the Secretary had no reason 
to anticipate that that thing would happen: but then it happened 
in an instant, and I think he wanted to know if under that kind of 
condition, without any authority from the head, would the man there 
on the field who had knowledge of those facts have the authority to 
destroy those records. 

Mr. Suirpman. You see, Mr. Congressman, the problem goes back 
to the fact that the authority and the procedures under which records 
are destroyed are established in this Disposal Act, and the final 
authority for passing upon the records rests with the Congress. 

This is the only provision where the Executive can of his own 
volition, because of an emergency condition, take action legally. 
There is absence of legislation. 

Mr. Forrester. Let us assume this. Let us assume that you were 
over there. You are our headman in the field over there, in the 
field of West Germany: that everything was peaceful, the Secretary 
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had no reason to anticipate any trouble whatever was going to happen. 
But without any knowledge on your part that the thing was likely 
to occur, the enemy would swoop down almost to your gates, and you 
got word that they were coming, and a question would arise in your 
mind that you had a lot of information that would be very valuable 
to the enemy. 

Under that kind of condition, frankly, I feel that since we trusted 
you with that mission over there you ought to have authority to destroy 
those papers. I think that is what the chairman had in mind and 
is trying to develop. 

Mr. Surpman. Yes, sir; that is what we feel we have in the authority 
that exists here-in this provision. What we would like to have is a 
continuation of this provision in the Records Disposal Act so that it 
would have the formality and the dignity of statutory authorization. 

Mr. Forrester. I think the chairman understood that probably you 
thought you had that authority, but he was wondering what it was 
in that statute that gave you that authority. 

Mr. Burrus. Could I attempt to answer that question? The statute 
gives the authority to the he: 4 of the department, and this particular 
individual could only have authority to destroy the records under 
those circumstances if the head of the department in advance dele- 
gated him authority to act under those circumstances, which I under- 
stand are generally described in regulations. 

Mr. Forrester. But then under the hypothetical case that I stated, 
I would assume that he would not have the authority. 

Mr. Burrus. If he had not been given that advance delegation. But 
I assume these regulations are in existence now so that everyone does 
have that authority. 

Mr. FrigHan. May I assume, then, that when this authority has 
been delegated, it is so complete that practically no circumstances 
could arise that would not have been foreseen and considered in the 
regulations giving them the authority ? 

Mr. Burrus. That is the way I understand the witness has de- 
scribed it; yes. 

Mr. Hines. Could the exercise of this power for the destruc- 
tion of records in time of national emergency be utilized in this coun- 
try, say, under present-day conditions? In other words, could the 
Secretary of State with this power proceed to destroy certain docu- 
ments or materials in the State Department today merely on the 
feeling that you would not want them to fall into hostile hands? 

Mr. Suirman. No, sir. The provision of section 11 definitely says 
depositories outside the territorial limits of continental United States. 

Mr. Hitires. It is limited to outside this country ? 

Mr. Surpman. Yes, sir. 

Mr. Hiiires. Assuming this country were invaded, would there 
be any provision to destroy records, say, in State Department offices 
in some other part of the Nation that is under attack ? 

Mr. Suipman. We have not gone that far, sir, in the matter of de- 
stroying records in the continental United States other than under 
the prescribed procedures which require that they be reported and have 
the consent of Congress. We have not developed legislation for what 
we would do in an emergency in the United States. 

Mr. Picxerr. I understand you then, Mr. Shipman, to say that 
under ordinary peacetime conditions and without the existence of this 
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statute you want continued in force, there is no statutory authority in 
any administrative branch of the Government to destroy records ¢ 

Mr. Suieman. That is right, sir. 

Mr. Picxerr. To acquire the authority to destroy records, you must 
have an act of Congress. 

Mr. Suieman. That is right, sir. 

Mr. Pickrerr. Let us assume these peacetime conditions and the 
nonexistence of this statute, but that we have the episode take place 
as we did in the Philippines, and with the enemy at the gates of the 
city or at the walls of the depository, so to speak, those records being 
very vital either to the enemy or to the United States. In either event, 
what would take place in the State Department / 

Mr. Suteman. I would assume, sir, in using just common sense and 
good judgment, they would have to take action and justify the 
action later. 

Mr. Pickxerr. In other words, you think then that common sense 
would prevail and destruction would take place and the justification 
follow at a later date ? 

Mr. Suman. [ would say so, sir. 

Mr. Pickerr. By “head of an agency,” as you use it in this discus- 
sion, do you mean to restrict that term to officials of the State Depart- 
ment only, or may they be the Secretary of Commerce, for instance, 
or the head of any other branch of the Government that may have 
official representation in a foreign field 4 

Mr. Suipman. Generally speaking, the powers of the chief of a 
mission, who is the ambassador or chief of mission, are such that in 
an emergency he would, I believe, have authority to make provisions 
for any of the records of the Federal Government that might be in 
the territory under his general responsibility. 

Mr. Pickerr. I do not quite grasp the import of the answer there. 
We have in various parts of the world military missions. They are 
not answerable to the State Department. They are answerable to the 
military or the Armed Forces. By head of an agency here, are we 
dealing with the chief of that agency in the continental United 
States? Is that what we mean? 

Mr. Suirman. Yes, sir. 

Mr. Pickerr. And in that instance it would apply to the Secretary 
of the Armed Forces then. 

Mr. SutpmMan. Well, sir, I came prepared to speak primarily and 
only for the Secretary of State. I have not consulted with the 
attitude, nor would I recommend regarding anything. 

Mr. Pickerr. I understand that, sir, but in order for us to get the 
import of what we are trying to do here, or are called upon to do, 
we must understand whether this phrase “head of an agency” applies 
alone to the Secretary of State, or does it also include the Secretaries 
of the other branches or Cabinet branches of the Government ¢ 

Mr. Suirman. The section as it stands, sir, represents the heads of 
all agencies. 

Mr. Prexerr. Then that would apply as well for the Secretary of 
the Armed Forces, the Secretaries of Commerce, Interior, Labor, and 
any of the rest of them that might maintain some establishment 
outside the continental limits of the United States. 

Mr. Suipman. That is correct. 
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Mr. Prcxerr. Then in the operation of this provision, we delegate 
to the head of any agency, as we have understood that term now, the 
authority to order the destruction of any important or pertinent 
records by his field representatives. Is that correct ? 

Mr. Surpman. Yes, sir. 

Mr. Pickerr. Then he in turn may by communication to that field 
representative or the head of his mission, whatever we may term it, 
tell the gentleman that under certain emergent conditions which we 
can anticipate he may exercise his discretion and so destroy these 
records. 

Mr. Suteman. Yes, sir. 

Mr. Picxerr. And that would apply in principle to any official 
mission of any character of the United States. Is that correct ? 

Mr. Surpman. I would say so, sir. 

Mr. Pickerr. Then we are just dealing with all of the various 
branches of the Government that maintain any mission in foreign 
fields. Is that correct ? 

Mr. Surpman. I would say it applies, sir; yes, sir. 

Mr. Pickerr. Then it does not apply alone to the State Department. 
You will go that far for sure? 

Mr. Sureman. No, sir. I want to emphasize, I am speaking for the 
State Department’s problem. 

Mr. Picxerr. I understand. I am not asking you to try to bind 
anybody else in the Government; but at the same time I have got to be 
bound by whatever we do here, and I have got to understand it in 
order to do it. 

Now, then, just what is going to happen if we do not grant you this 
authority ¢ 

Mr. Suipman. We will of course have to be alert at any rate. 

Mr. Picxerr. In other words, you will resort to your peacetime 
status in this regard ? 

Mr. Surpman. Yes, sir. 

Mr. Pickxerr. And you will exercise that final moment of discretion 
if the emergent condition should arise that we talked about while ago? 

Mr. SripmMan. Yes, sir. 

Mr. Pickxerr. This authority you asked for here in the extension 
of this law will be coextensive with the length of the declared emer- 
gency; that is, the 1950 emergency, will not not? 

Mr. Suipman. Yes, sir. But for my part I am of the opinion that 
this type of authority might be extended beyond the period. At the 
last minute I was drawn in on this particular thing because the per- 
son who was to have been prepared to speak was taken ill this morning. 
I do not mean to beg off, but as 1 understand, this is to extend the 
powers 6 months after the termination of the existing state of war. 

I would say that in my own view, 6 months after the existing state 
of war, because of 

Mr. Burrus. If you will excuse me, it is 6 months after the 1950 
emergency. It would be continued for that period. 

Mr. Prckerr. This existing statute expires 6 months after the end 
of the war, which will conclude with the implementation of the Jap- 
anese Peace Treaty, as I understand it. 

Mr. Burrus. That is correct. 

Mr. Pickerr. Now, then, we are being requested to extend this 
authority based upon the declaration of emergency in December 1950, 
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And so the extension of the act, if it is so extended, will coincide 
with the length of the declared emergency of 1950. Is that your 
understanding of it, sir? 

Mr. Suipman. Yes, sir. But my own personal feeling about that 
is that the general authority here which would recognize emergency 
situations might be necessary if the world situation in any part of the 
world should develop that we should be at least procedurally ready 
to deal with it. 

Mr. Pickerr. I certainly agree with you. If it is worth having at 
all under these conditions, you are entirely correct. The point I am 
getting at is that none can foresee a complete return to what we would 
like to refer to as peacetime conditions. 

Mr. Sureman. That is right, sir. 

Mr. Picxerr. The reasons for a continuation of the declared emer- 
gency may exist for another generation or more. This is an authority 
that, if it is worth having, ought to be possessed as long as those 
conditions obtain. 

Has the Department given any thought to requesting permanent 
legislation on this subject ? 

Mr. Suipman. No, sir; we have not. This problem was raised in 
connection with the review of the President’s emergency powers, and 
we had not gone beyond that because in the discussion of the emergency 
powers of the President we understood this was one of the provisions 
that would come under question, and we have only dealt with it this 
morning in this fashion. 

Mr. Pickxerr. I can well appreciate the reason for your limitation 
there. But I want to raise this question with you, in keeping with 
what T have just asked you, that this points out to me one of the reasons 
why Lam giving a little thought to possibly amending your bill here— 
at least discussing with the committee and you gentlemen in executive 
session—to restrict the bill and its application to a period of time 
limited in years, rather than let it rest entirely upon the continued 
existence of the state of emergency as declared in 1950. 

The reason for it in part is that some of these requested emergency 
powers and the extension of those emergency powers might well be 
written into basic law and made permanent rather than just be 
emergency matters. 

So if we should write into this bill a time limitation upon the ex- 
piration of which these powers would expire, then you would have 
at least that length of time in which to give consideration to appear- 
ing before the substantive legislative committee for your permanent 
legislation; and it occurs to me, sir, that this might well be one that 
you could give attention to in that regard. 

There may be others, and I think there are others, as I view this 
situation. 

Just this question: So far as you know, are the agencies that have 
need for or may have need for the power of destruction of records 
now prepared to do so wherever those records may be ? 

Mr. Sitpman. So far as the State Department, sir, is concerned, 
yes. = 

Mr. Picxerr. We would just have to presume the other agencies 
have taken the same precaution. 

Mr. Suteman. Yes, sir. 

Mr. Pickerr. You have no other information in that regard ? 
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Mr. Suteman. No, sir. 

Mr. Pwexerr. Mr. Burrus, can you supply us the answer? 

Mr. Burrus. I cannot answer for you without making an inquiry. 
I presume they have, those who have records abroad, are familiar 
with this act and have relied upon it. We had answers from only 
one or two. 

Mr. Pickxerr. I am just going to indulge in the presumption that 
they have taken the necessary precaution in the exercise of common 
sense. ‘There is no use to make an inquiry in detail of it as far as 
I am concerned. 

Mr. Burrus. Mr. Pickett, I would like to say with respect to 
whether this should be permanent legislation, that was considered 
and it was felt that the Congress would be very reluctant to give a 
power to destroy records except during a period of emergency; and 
that is why this was limited to an emergency period. 

In normal times we would like to have your records preserved, and 
when you name a number of years, you are just making a judgment 
into the future that I do not think anyone can make, particularly with 
respect to this item. 

I just wanted to let you know that we had considered that. 

Mr. Picker. In that connection, Mr. Burrus, I did not prosecute 
it right down to the final analysis, but this bill that we are consider- 
ing could be so written as to extend these powers you request be 
extended, we will say, for a period of 2 years or for the period only 
of the declared emergency and 6 months thereafter, whichever occurs 
earlier; and either may be terminated upon a declaration by Congress. 

We would not be called upon here, then, at the end of this declared 
emergency to again consider legislation of this nature, based upon 
some emergency that may be declared in January 1953. But, on the 
other hand, the Congress would keep its finger on this thing and 
at the same time serve notice to the various branches of the Govern- 
ment that in the limited interim of 2 years, even though the emergency 
may continue beyond that time, those agencies of the Government 
should give consideration to a request for permanent legislation on the 
particular subject. 

Do I make myself clear? 

Mr. Burrus. Yes; I understand that. I did not understand it be- 
fore, though. I see what you have in mind. 

Mr. Friguan. Thank you very kindly. 

Mr. Burrus. The next item involves the State Department. It is on 
page 23, section 1 (a) (32), of the bill. This provision is desired to 
continue to permit the imposition of restrictions and prohibitions 
upon both the entry and departure from the United States of both 
aliens and citizens when the United States is at war or during the 
existence of a national emergency proclaimed in 1941, wherever the 
President finds that the interests of the United States require these 
restrictions and prohibitions. 

It provides similarly—only as to aliens, however—wherever there 
exists a state of war between two or more states. It is felt that the pres- 
ent international situation demands that the Government retain all 
the authority that it now exercises to control the entry into and the 
departure from the United States of subversive individuals, whether 
they are aliens or citizens; and it is also felt that existing immigra- 
tion laws are not sufficient to attain these objectives in every respect. 

Mr. Alexander from the State Department will testify. 
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STATEMENT OF ROBERT C. ALEXANDER, ASSISTANT CHIEF, VISA 
DIVISION, DEPARTMENT OF STATE 


Section 1 (a) (382), title 22 


Section 223. Wartime restrictions; generally. 

When the United States is at war or during the existence of the national emer- 
gency proclaimed by the President on May 27, 1941, or as to alieus whenever 
there exists a state of war between, or 2mong, two or more states, and the Presi- 
dent shall find that the interests of the United States require that restrictions 
and prohibitions in addition to those provided otherwise than by sections 223- 
2°6b of this title be imposed upon the departure of persons from and their entry 
into the United States, and shall make public proclamation thereof, it shall, until 
otherwise ordered by the President or Congress, be unlawful 

(a) For any alien to depart from or enter or attempt to depart from or enter 
the United States except under such reasonable rules, regulations, and orders, 
and subject to such limitations and exceptions as the President shall prescribe : 

(b) For any person to transport or attempt to transport from or into the 
United States another person with knowledge or reasonable cause to belieye that 
the departure or entry of such other person is forbidden by this section and the 
three following; 

(c) For any person knowingly to make any false statement in an application 
for permission to depart from or enter the United States with intent to induce or 
secure the granting of such permission either for himself or for another ; 

(d) For any person knowingly to furnish or attempt to furnish or assist 
in furnishing to another a permit or evidence of permission to depart or enter 
not issued and designed for such other person’s use; 

(e) For any person knowingly to use or attempt to use any permit or evi- 
dence of permission to depart or enter not issued and designed for his use; 

(f) For any person to forge, counterfeit, mutilate, or alter, or Cause or pro- 
cure to be forged, counterfeited, mutilated, or altered, any permit or evidence 
of permission to depart from or enter the United States: 

(¢g) For any person knowingly to use or attempt to use or furnish to another 
for use any false, forged, counterfeited, mutilated, or altered permit, or evi- 
dence of permission, or any permit or evidence of permission which, though 
originally valid, has become or been made void or invalid (May 22, 1918, ch. 81, 
sec, 1, 40 Stat. 559; June 21, 1041, ch. 210, see. 1,55 Stat. 252). 


Section 224. Same; passport required of citizens. 

After such proclamation as is provided for by section 225 of this title has been 
made and published and while said proclamation is in force, it shall, except as 
otherwise provided by the President, and subject to such limitations and ex- 
ceptions as the President may authorize and prescribe, be unlawful for any 
citizen of the United States to.depart from or enter or attempt to depart from 
or enter the United States unless he bears a valid passport (May 22, 1918, ch 
81, sec. 2, 40 Stat. 559). 


Section 225. Penalty for violation of wartime restrictions. 

Any person who shall willfully violate any of the provisions of sections 225 
226b of this title, or of any order or proclamation of the President promulgated, 
or of any permit, rule, or regulation issued thereunder, shall, upon conviction, 
be fined not more than $5,000, or, if a natural person, imprisoned for not more 
than five years, or both; and the oflicer, director, or agent of any corporation 
Who knowingly participates in such violation shall be punished by like fine 
or imprisonment, or both; and any vehicle, vessel, or aircraft, together with its 
or her appurtenances, equipment, tackle, apparel, and furniture, concerned in 
any such violation, shall be forfeited to the United States (May 22, 1918, ch, 
$1, section 3, 40 Stat. 550; June 21, 1941, ch. 210, section 2. 55 Stat. 253). 
Section 226. “United States” and “persons” as used in wartime restriction 

defined. 

The term “United States” as used in sections 2253-226b of this title includes 
the Canal Zone and all territory and waters, continental or insular, subject to 
the jurisdiction of the United States. 


The word “person” as used in sections 223-225 of this title shall be deemed 
to mean any individual, partnership, association, company, or other unin- 
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corporated body of individuals, or corporation, or body politic (May 22, 1918, 
ch. 81, sec. 4, 40 Stat. 559; June 21, 1941, ch. 210, see. 2a, 55 Stat. 253; 1946 
Proc. No. 2695, eff. July 4, 1946, 11 F. R. 7517, 60 Stat. 1352). 

Section 226a. Permit as guarantee of admission to the United States. 

Nothing in sections 223-—226b of this title shall be construed to entitle an alien 
to whom a permit to enter the United States has been issued to enter the United 
States, if, upon arrival in the United States, he is found to be inadmissible to the 
United States under said sections or any law relating to the entry of aliens into 
the United States (May 22, 1918, ch. 81, sec. 5, as added June 21, 1941, ch, 210, 
sec. 3, 55 Stat. 253). 

Section 226b. Revocation of proclamation, rule, etc., as bar to prosecution. 

The revocation of any proclamation, rule, regulation, or order issued in pursu- 
ance of sections 223-226b of this title, shall not prevent proseention for any 
offense committed or the imposition of any penalties or forfeitures, liability for 
which was incurred under said sections prior to the revocation of such proclama- 
tion, rule, regulation, or order (May 22, 1918, ch. S81, sec. 6, as added June 21, 
1941, ch. 210, sec. 3, 55 Stat. 258). 

Mr. Avexanper. My name is Robert C. Alexander. Tam Assistant 
Chief, Visa Division, Department of State. I shall discuss only the 
alien side of this problem. My colleague, Mr. Young, from the Pass- 
port Division, will talk about the citizens’ side. 

This question relates to the wartime power or emergency power to 
control the entry and departure of persons over and above the normal 
immigration laws. Talking first about the entry, the wartime con- 
trols on entry which are superimposed on the immigration laws during 
a time of emergency or state of war, we have today in the Internal 
Security Act of 1950 practically all of the authority we need to control 
the entry of subversives, even in times of peace. 

There is one category, however, of aliens that we have been denying 
admission in time of emergency or time of war, which there is no 
authority to control under the Internal Security Act in time of peace. 
That is what we call war criminals. 

At the Chapultepec Conference in Mexico in 1945 the American 
Republics agreed unanimously to a resolution under which they would 
exclude from the Western Hemisphere those people who were guilty 
of war crimes such as conduct contrary to the human decency, using 
human skin to make lamp shades, and so forth, and gas chamber 
people. And since that time, under the wartime powers we have been 
excluding from this country people we regard as war criminals because 
of their conduct in Europe, in Germany, during the war. 

If this authority is not continued after the treaty of peace with 
Japan becomes effective, those people might be allowed to come in, 
unless the omnibus bill, H. R. 5678, which has already been reported 
favorably by this committee and is due to come up in the House pretty 
soon, should be enacted. Then we would still have the authority. 

Section 215 of the omnibus bill contains a little bit better provision 
of law than is proposed in this legislation. This proposed legislation 
is that during the emergency declared in 1950 and 6 months thereafter 
we will have this authority; but section 215 of the omnibus bill says 
during any emergency, this one or any other. 

There is just one more angle on aliens. The law says during the 
period of emergency, or as to aliens, whenever there is a state of war 
between two or more States—and that means whether the United 
States is at war or not; remember this act was passed on June 21, 1941, 
when the United States was not at war—there is authority to control 
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these entries and departures before the United States entered the war. 

I do not know whether there will be a state of war between two or 
more states in the world after the Japanese Peace Treaty becomes 
effective—such state of war having such a close relation to the entry of 
persons into the United States—that we could continue that authority. 
Idonot know. Itmaybe. It may be a war would break out, but there 
is a problem. 

Mr. Feianan. Must that state of war be declared ? 

Mr. Atexanper. Between two or more States. 

Mr. Fretenan. Must it be declared? In other words there is no war 
war technically going on in Korea. 

Mr. Arexanper. I would say, Mr. Chairman, it is a question of 
whether the United States recognizes, for example, that there is a state 
of war between two countries somewhere in the world; whether those 
countries have declared the state of war between themselves I do not 
think really matters. If we hold that they are actually at war, I 
would think we would have that authority. 

But you would have to tie that state of war between two countries, 
we will say, in Asia or somewhere else, to the necessity for controlling 
entries into this country. 

Mr. Freienan. Another question I wanted to ask you: With ref- 
erence to your power to exclude war criminals, must they have been 
convicted, or is mere suspicion and determination on our part suffi- 
cient to give you authority to exclude them ? 

Mr. Arexanper. We have never had a case where there was no 
conviction. There may be a case where a person is a fugitive from 
justice and he is wanted for trial. We might be inclined to say there 
that until he has stood trial, until he ceased to be a fugitive from justice, 
he might be regarded as a war criminal. 

Mr. Ferenan. Under the present law, then, that obtains, you rather 
wide discretionary powers to categorize a person as a war criminal, 

Mr. Avexanper. That is right. So much for entry. 

Mr. Picxerr. May I ask a question at this point. Assuming that 
in order to make the statute involved applicable that we determine that 
a state of war does exist between two countries somewhere in the 
world, then does the statute apply to the exclusion of all aliens from 
whatsoever country, or must it apply only to those to whom we have 
ascribed a state of war to exist ¢ 

Mr. ALexanper. The statute provides that whenever there is a 
state of war and the President determines that any aliens or class of 
aliens the admission of which into this country would be prejudicial 
to the interests of the United States, they may be excluded. There is 
no limitation on those. 

Mr. Pickett. Aliens from any eountry, even those not involved in 
that state of war? 

Mr. Avexanper. That is right, the idea being we do not want to 
get involved in that, and we do not want people coming in trying to 
involve us in it. 

Mr. Forrester. If that is a good principle in time of war, why is 
that not a good principle all the time, that we just will not let any of 
those criminals come over here, period ? 

Mr. Atexanper. These are political offenses, sir, and I do not know 
whether the general peacetime regulations provide, with respect to 
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criminals, that they can be excluded if the crime was a political of- 
fense. That has been the law since we first had immigration laws. 

Mr. Forrester. Even though that offense is contrary to our public 
policy / 

Mr. Avexanper. That is right. You may say that there was a politi- 
sal murder. 

Mr. Forresrer. And despite the fact that he committed murder 

Mr. Auexanper. Political offense. 

Mr. Forresrer. With malice aforethought, he is not excluded ? 

Mr. Auexanper. That is right. We have court decisions that per- 
sons who are guilty of offenses that are purely political, even though 
in normal jurisprudence they would be regarded as crimes involving 
moral turpitude, are not to be excluded. 

Mr. Forrester. That is astounding tome. You continue with your 
statement. I am listening with much interest to what you say. 

Mr. Atexanper. I would like to say a word now about departure 
of aliens. We have been talking so far only about entries. In normal 
peacetimes we have no authority to control the departure of an alien 
except the Treasury Department may control departures where aliens 
have failed to pay their income-tax obligations. 

Mr. Forresrer. I want to help you get rid of every one of them that 
is not the type he ought to be. Just tell us how to do it. 

Mr. Avexanper. In normal peacetimes, Congress has shown no in- 
clination whatever to appropriate public funds to keep aliens from 
leaving this country. On the contrary, they have been more inclined 
to appropriate money to deport agents. There is, however, a field in 
which the departure of aliens should be controlled. 

For instance, at this moment we have about 54 aliens who have been 
prevented from departing from this country because we know the 
purpose for which they intend to proceed abroad is not in the interest 
of the United States, and we are holding them, preventing their de- 
parture, until such time as their departure would be of no detriment 
to this country. 

If we donot have this legislation, either in this bill or in the omnibus 
bill, we will have no authority to control the departure of any alien, 
no matter how detrimental to the interests of this country that de- 
parture may be. 

Mr. Frieuan. Mr. Alexander, IT wonder if that particular power 
would not be very valuable and would it be necessar y even in time of 
peace? In other words, on the basis of preventing dissemination by 
some American of information detrimental to the United States, or 
if he was going to go abroad and we knew it to foment opposition 
which is against the best interests of the United States / 

Mr. ALexanper. The power to control departures of aliens in nor- 
mal times of peace, I think the desirability for it would be so small 
that it would hardly be worth having. The idea of most people, I 
think, and most Members of Congress is that if an alien wants to leave 
this cotntry. let him go. If he has committed some crime, he can be 
arrested and held for trial. If he owes some taxes, then he can be 
held until the tax obligation is satisfied. 

But in normal times of peace—I am thinking about the kind of peace 








where we will not have this kind of subversive element running back 
and forth detrimental to our interests—that is the kind of peace I am 
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thinking of. But if you envisage a state of peace where we still have 
subversives traveling back and forth, 1 say let us have the authority 
to control them. 

Mr. Pickerr. Mr. Alexander, in that connection I would say, based 
upon the past history in the last quarter century at least, we can 
never anticipate arriving at a time when there will not be some sub- 
versive activities attempted, at least, to be carried on in this country. 

I think I could conceive that in connection with our atomic energy 
development, perhaps, there might be foreign nations who would be 
interested, even in peacetime, with the progress we have made in that 
field; and the unrestricted departure of aliens from this country would 
at least give an opportunity to the transmittal of certain information 
that would be valuable to another nation in connection with our 
atomic development. 

Do we have any statute that would control that kind of activity in 
peacetime ¢ 

Mr. Atexanver. Only where there has been some violation of law 
in this country, where the person could be held. If the person has 
violated no law, he may be taking out in his mind highly classified in- 
formation or scientific knowledge or training or skill; but uniess he 
has violated some law, there would be no way to stop him. 

Mr. Pickerr. Of course if he had in his possession a written for- 
mula, we will say—— 

Mr. ALexanper. We would take that away from him. 

Mr. Pickerr. Obviously under those circumstances we are discuss- 
ing here, he must have acquired that by the exercise of some conduct 
that violated a law; or at least in most instances that would be true. 
But we would not have any power to keep a scientist here who would 
be an alien if he might have worked in one of our laboratories and car- 
ried the formula away in his mind, would we, under those cireum- 
stances ¢ 

Mr. Avexanper. Probably not. But remember in peacetime this 
operates both ways. There are American citizens who are skillful and 
have knowledge and so forth who may be retained through retaliatory 
measures by foreign countries. So I think before we say definitely 
that we should have such a thing in normal peacetime, we ought to 
consider all ramifications of the problem pretty carefully. 

So far I have not come to the conclusion that we should have it. 
I think there are many reasons why it would be desirable, but to say 
definitely that we should have it, I am not prepared to say that. 

Mr. Forrester. In other words, one of ours might get caught and 
it would cost us a steel mill to get him back. 

Mr. Pickerr. Mr. Alexander, if I understand it, this situation 
will be better taken care of if and when the omnibus bill is enacted 
into law, provided it contains the section 215 that you referred to 
a while ago. 

Mr. Avexanner. That is right. 

Mr. Pickerr. Then in the consideration of this bill before us and 
the section that you are now testifying on, we will bear that in mind; 
and should the omnibus bill become effective before we present this 
to the floor, we will of course find it desirable to strike this section 
from the bill, would we not? 

Mr. Burrus. That is correct. 
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Mr. Atexanper. There is this point to be said about that. The 
omnibus bill becomes effective 180 days after its enactment. The 
Japanese Peace Treaty will become effective when the proclamation of 
the President proclaims it to be effective, after ratification. 

So if the treaty should become effective before the omnibus bill 
becomes effective, there will be a period there when we have no control, 
no authority to control. 

Mr. Pickerr. That could be conceivably, but under normal condi- 
tions I think that that 180-day period would have occurred prior to 
the expiration of the 6 months after the Japanese Peace Treaty became 
effective. 

Mr. Avexanver. If you put this legislation through. 

Mr. Burrus. I implied that Mr. Pickett meant it should be so timed 
that there would be no gap. I mean any repealer would take care of 
that. I do not think it was intended there should be any gap in 
authority. 

Mr. Avexanper. That is what we are afraid of. If the omnibus bill 
goes through, we are taken care of. 

Mr. Potiak. The existing authority, sir, terminates when the peace 
treaty comes into effect. 

Mr. Picxerr. Not 6 months after? 

Mr. Potiak. No, sir. 

Mr. Pickerr. Then my observation is of no point. 

Mr. Avexanper. On the controls of citizens of the United States 
and nationals of the United States leaving this country, Mr. Young 
of the Passport Division will be glad to speak to you, unless you have 
some other questions for me, 

Mr. Feteuan. We will hear Mr. Young. 


STATEMENT OF WILLIS H. YOUNG, ASSISTANT CHIEF OF THE 
PASSPORT DIVISION, DEPARTMENT OF STATE 


Mr. Youna. My name is Willis H. Young. I am an Assistant 
Chief of the Passport Division. This legislation controls the travel 
in and out of the country of American citizens and nationals, that is 
persons who owe allegiance to the United States. 

At the present time the Department under the discretionary au- 
thority which the Secretary has, both as a power inherent in his office 
and as a matter of law, is refusing passports principally to Commu- 
nists and subversives. We feel that under the Internal Security Act 
of 1950 we have a mandate to refuse passports to persons who we 
believe to be Communists. But the refusal of a passport to a Commu- 
nist may not prevent him from leaving the country. 

Mr. kergnan. Excuse me. It would prevent aman from returning ¢ 
Or what would be the situation then ¢ 

Mr. Youna. The situation is this, that unless you have this legis- 
lation, even after the provisions of the Internal Security Act become 
effective, it would be illegal for a Communist to apply for or use an 
American passport; but it would not be illegal for him to leave the 
country without a passport. 

Mr. Feienan. And he would have no difficulty in returning then? 

Mr. Youne. He might. He might have difficulty getting into the 
country, but he could have carried out a great amount of material that 
we would not want to leave this country. 
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Mr. Fetanan. What would be his difficulty in returning? What 
charges would he have to face? 

Mr. Youne. He could come in without a passport unless he were 
picked up by the FBI or somebody like that. He could go in or out of 
the country without a passport, unless you have this legislation. 

Mr. FreicHan. I am saying if you do not have this legislation, and 
say a Communist leaves the country, and supposing that he acts in a 
manner that is against the best interests of the United States while 
he is abroad; when he comes back what is the situation? Do we 
readily admit him ? 

Mr. Youna. I think you would have to. 

Mr. Feiguan. He violated the law. Is he subject to any 

Mr. Youne. I think you would have to admit him. You might 
prosecute him for violation of a law; but, you see, under this legislation 
it is unlawful for him to leave the country without a passport, or to 
come in without a passport. There you have a violation of law. 

But if there should be a hiatus between the effectiveness of the 
present law and this 215 in the Nationality Act of 1940, he could 
come and go without a passport. 

Mr. Pickerr. Then the effect on that man we are discussing of the 
continuation of this legislation would be that by virtue of his departure 
and reentry, he has violated the law for which he could be prosecuted, 

Mr. Youna. Yes. In the first place, this law lays a heavy penalty 
on the person for departing, attempting to depart, or entering or 
attempting to enter without a passport. It also places a penalty upon 
any officer or employee of the carrier corporation who willingly par 
ticipated in his departure. It also provides that the vessel or aircraft 
or whatever he departs on may be forfeited. 

So the result is that no carrier will take a passenger outside the 
country without he is provided with a valid passport. 

Mr. Picxerr. May I interrupt you, Mr. Young? TI have a recol- 
lection that about 2 vears ago there was somebody who escaped on a 
Polish ship that left this country, somebody we wanted here. I have 
forgotten the name of the man who was involved. 

Mr. Youna. That was Eisler. 

Mr. Picxerr. Would that situation we are discussing apply to that 
kind of a case? ‘ 

Mr. Younec. Was Fisler an alien? 

Mr. Avexanper. Gerhardt Eisler was an alien. We refused an 
exit permit to him three times, but he surreptitiously went aboard 
the ship because we did not have enough inspectors to inspect every- 
body going aboard the ship, and he escaped in that way. 

Mr. Pickett. He thereby violated the law, did he not? 

Mr. Atexanper. That is right. 

Mr. Picxerr. This statute we are dealing with. 

Mr. Avexanper. That is right. 

Mr. Pickxerr. And the carrier or some responsible officer of the 
carrier who knowingly permitted him to come aboard and thereby 
escape also violated the law. Is that right? 

Mr. Avexanper. I think so. 

Mr. Pickerr. That is at least one illustration of the type of case 
we are dealing with here. 

Mr. Younc. Except I am talking about citizens. I might tell you 
about a case just to illustrate how this thing works. About a year 
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ago a well-known Communist applied for a passport and was refused. 
This woman attorney in New York, Mrs. King, who recently died—I 


think you read about it in the paper—fixed up an affidavit, a travel 
affidavit; and she took this Communist down to the wharves and 
tried to put him on the Polish ship Batory. 

Mr. FrigHan. You say she asi an affidavit ? 

Mr. Youna. She fixed up an affidavit. There are people who use 
affidavits. 

Mr. Feignan. What was the nature of the affidavit ? 

Mr. Youna. It is an affidavit explaining where he wants to travel 
and all that, gives his description, his picture on it; and she tried to 
get him aboard the Batory to go abroad on it. But a customs officer, 
noting that he had no passport, warned the officers of the ship Ba- 
tory that if they tried to take him on board and take him away, they 
would stop the ship before it reached quarantine. 

Mr. Pickerr. Did they take him in this instance, Mr. Young? 

Mr. Young. No, sir, he stayed 

Mr. Picxerr. They refused his passage, then ? 

Mr. Youna. That is right. 

Mr. Picxerr. If we had not had this law in effeet-—— 

Mr. Youne. If we had not had this law in effect, he could have 
gone out. Another instance you have read about in the paper is this 
singer, Robeson. He was stopped from leaving this country on two 
occasions. He wanted to get abroad to participate in Communist 
meetings. 

Mr. Pickerr. How did he get abroad at the time he went and 
raised such a stink ? 

Mr. Youne. When was that? 

Mr. Pickerr. I thought he did a couple of years ago, got over in 
Sweden or Norway or somewhere. 

Mr. Youne. The answer to that is this: That until the Internal Se- 
eurity Aet of 1950 was passed, there was no statutory declaration 
against issuing passports to Communists. The Communist Party 
was legal in this country. In order to refuse'a passport under the 
Secretary’s discretion, it had to appear from the record that his travel 
abroad would be inimical to the interest of the United States. 

We did not have such a record at that time. We accumulated one 
subsequently from reports received from abroad. 

Mr. Feteuan. Even right now if you do not have this law, there 
is no way of stopping him ‘ 

Mr. Youna. No. they could go abroad without a passport and be 
perfectly legal to leave the country. 

Mr. Brickrietp. Suppose a citizen of the United States who was 
classified as subversive goes abroad without the aid of a passport. He 
is a citizen of this country. Can he be prevented from reentering this 
country ¢ 

Mr. Youne. No, I do not think you can prevent a citizen from re- 
entering the United States, but you can prosecute him when he gets 
back here. 

Mr. Brickrie.p. That is so in the case of a citizen who is not classi- 
fied as subversive / 

Mr. Youne. What is that ? 

Mr. Brickrietp. Let us assume that a citizen goes abroad without 
the aid of a passport, but he is not classified or considered as sub- 
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versive. He attempts to return to the United States. What penalty 
and prosecuting procedures are then followed ¢ 

What I am trying to get at is this: There is no difference upon 
reentering into this country between a citizen who is considered sub- 
versive and an ordinary businessman who goes abroad for business 
purposes is there ¢ 

Mr. Youne. That could follow. But now the Secretary of State 
does have discretion under this act that he can waive the requirement 
of a passport to come in here. He can do that. It is not done often, 
but occasionally. [remember an old lady that came back from Europe, 
about 75 years old. Her passport had expired. It was no longes 
valid. She showed up at one of the airfields in New York. 

She was perfectly innocent. She did not understand that her pass- 
port had expired. In that case we authorized the Immigration Serv 
ice to permit her to enter without a valid passport. Of course she had 
a passport, but not a valid one. 

Mr. Brickrietp. In any event, a citizen cannot be denied reentry 
into the United States, subversive or otherwise / 

Mr. Youna. I do not think he can. 

Mr. Brickrieip. The authorities can prevent him from leaving the 
United States if he is subversive / 

Mr. Youne. That is right. 

Mr. Freignan. Do you have any other statement to submit, Mr. 
Young / 

Mr. Youne. Simply this, that we feel it would be very unfortunate 
if there should be a lapse between the time that this law goes out of 
effect and the section 215 of the omnibus bill should come into force. 
There could be a lot of travel in between there by subversive people 
without passports. That is why we think that this should be enacted 
as a stop-gap measure, 

Mr. Feiguan. Thank you very much. 

Mr. Burrus. That is the last of our State Department witnesses. 

Mr. Freiagnan. At this time we will adjourn, subject to the call of 
the Chair. 

(Thereupon, at 11:55 a. m., the committee adjourned, subject to the 
call of the Chair.) 
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FRIDAY, MARCH 21, 1952 


Hovse or REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY SUBCOMMITTEE No 4, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to call, at 10:05 a. m., 
in room 345A, Old House Office Building, the Honorable Michael A. 
Feighan presiding. 

Subcommittee members present: Representatives Feighan (pre- 
siding), Forrester, and Pickett. 

Alsc present: Miss Velma Smedley, assistant chief clerk, and Mr. 
Cyril F. Brickfield, committee counsel. 

Mr. Frignan. The committee will come to order. Mr. Burrus, you 
have several witnesses / 

Mr. Burrus. Yes; we do, Mr. Chairman. 

Mr. Freiguan. With whom did you wish to proceed first ¢ 

Mr. Burrus. Before we proceed, I would just like to make a short 
statement. First I think we all know that the Japanese Peace Treaty 
was ratified and passed by the Senate. Secondly, I think the com- 
mittee will be pleased to know that since our last meeting we were 
able to go over all the items that in any way affected the military with 
the professional staff of the Armed Services Committee; and they have 
raised questions only with two or three of the items. We are going 
to give them further evidence on those points. 

The items that they raised the questions about were those that con- 
cerned contracting and procurement. They are items that we have 
not taken up yet, but the problem they pointed out there is that there 
may be some conflict between our items and Public Law 155, the 
fighty-second Congress, I think it was, which was passed subsequent 
to the enactment of these items. 

We propose to put in a simple amendment that there will be nothing 
in these provisions that will in any way affect, amend, or restrict Pub- 
lie Law 155. 

The other item is that they are interested in having a little further 
conversation on the item that would continue the appointments of the 
Reserve officers. 

Mr. Frieuan. We want a little more than conversation. We want 
you to present to us the reasons for the emergency. 

Mr. Burrus. I understand that, Mr. Feighan. I said we just pre- 
sented this to the professional staff of the Armed Services Committee 
I thought it would make you feel a little more comfortable about some 
of these items, to know that they had also gone over them. 

Mr. FrrenHan. I wish you would proceed, because the House is go- 
ing into session at 11 and we will not be able to continue thereafter. 
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Mr. Burrvs. Our firs@ item this morning is section 1 (a) (33), 
which can be found on page 23 of our document. I think this com- 
mittee is familiar with the legislation in this field. It has to do with 
the adjustment of royalties for the use of inventions in aid of the 
prosecution of war. 

The sections provide authority for requiring the return to the Gov- 
ernment of an amount representing the difference between royalty re- 
turns based on prewar period of normal production and those which 
would be appropriate in view of the expanded production caused by 
the war. Mr. Milans of the Navy will testify on that. 


STATEMENT OF ROBERT S. MILANS, HEAD OF THE CONTRACT AND 
ROYALTY NEGOTIATIONS BRANCH, PATENTS DIVISION, OFFICE 
OF NAVAL RESEARCH, DEPARTMENT OF THE NAVY, ACCOMPA- 
NIED BY RAYMOND F. HOSSFELD, DIRECTOR OF PATENTS, NAVY 
DEPARTMENT 


Section 1 (a) (83), Title 35 
Section 89. Adjustment of royalty rates; notices; remedies against licensee. 


To aid in the successful prosecution of the War, whenever an invention, 
whether patented or unpatented, shall be manufactured, used, sold or otherwise 
disposed of for the United States, with license from the owner thereof or any- 
one having the right to grant licenses thereunder, and such license includes pro- 
visions for the payment of royalties the rates or amounts of which are believed 
to be unreasonable or excessive by the head of the department or agency of the 
Government which has ordered such manufacture, use, sale, or other disposition, 
the head of the department or agency of the Government concerned shall give 
written notice of such fact to the licensor and to the licensee. Within a reason- 
able time after the effective date of said notice, in no event less than ten 
days, the head of the department or agency of the Government concerned, shall 
by order fix and specify such rates or amounts of royalties, if any, as he shall 
determine are fair and just, taking into account the conditions of wartime pro- 
duction, and shall authorize the payment thereof by the licensee to the licensor 
on account of such manufacture, use, sale, or other disposition: Provided, how- 
ever, That the licensee or licensor, if he so requests within 10 days from and 
after the effective date of said notice, may within thirty days from the date of 
such request present in writing or in person any facts or circumstances which 
may, in his opinion, have a bearing upon the rates or amounts of royalties, if 
any, to be determined, fixed and specified as aforesaid, and any order fixing and 
specifying the rates and amounts of royalties shall be issued within a reason- 
able time after such presentation. Such licensee shall not after the effective date 
of said notice pay to the licensor, nor charge directly or indirectly to the United 
States a royalty, if any, in excess of that specified in said order on account 
of such manufacture, use, sale, or other disposition. The licensor shall not have 
any remedy by way of suit, set-off, or other legal action against the licensee for 
the payment of any additional royalty remaining unpaid, or damages for breach 
of contract or otherwise, but such licensor’s sole and exclusive remedy, except 
as to the recovery of royalties fixed in said order, shall be as provided in section 
90 of this title. Written netice as provided herein shall be mailed to the last 
known address of the licensor and licensee and shall be effective upon receipt 
or five days after the mailing thereof, whichever date is the earlier. (Oct. 31, 
1942, ch. 634, section 1, 56 Stat. 1013.) 

Section 90. Same; suits against the United States, jurisdiction, defenses. 

Any licensor aggrieved by any order issued pursuant to section 89 of this title, 
fixing and specifying the maximum rates or amounts of royalties under a license 
issued by him, may institute suit against the United States in the Court of Claims, 
or in the District Courts of the United States insofar as such courts may have 
concurrent jurisdiction with the Court of Claims, to recover such sum, if any, 
as, when added to the royalties fixed and specified in such order, shall constitute 
fair and just compensation to the licensor for the manufacture, use, sale, or other 
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disposition of the licensed invention for the United States, taking into account 

the conditions of wartime production. In any such suit the United States may 

avail itself of any and all defenses, general or special, that might be pleaded by 

a defendant in an action for infringement as set forth in this title, or other- 

wise. (Oct. 31, 1942, ch. 684, section 2, 56 Stat. 1013.) 

Section 91. Same; settlement and compromise of claims against the United 
States. 

The head of any department or agency of the Government which has ordered 
the manufacture, use, sale, or other disposition of an invention, whether pat- 
ented or unpatented, and whether or not an order has been issued in connection 
therewith pursuant to section S89 of this title, is authorized and empowered to 
enter into an agreement, before suit against the United States has been insti- 
tuted, with the owner or licensor of such invention, in full settlement and ¢om- 
promise of any claim against the United States accruing to such owner or licensor 
under the provisions of sections S9—96 of this title, or any other law by reason 
of such manufacture, use, sale, or other disposition, and for compensation to 
be paid such owner or licensor based upon future manufacture, use, sale, or 
other disposition of said invention. (Oct. 31, 1942, ch. 654, section 3, 56 Stat 
1014.) 

Section 92. Same; Government as benefited by royalty rate reductions. 

Whenever a reduction in the rates or amounts of royalties is effected by order 
pursuant to section SY of this title, or by compromise or settlement, pursuant t 
section 91 of this title, such reduction shell inure to the benefit of the Govern- 
ment by way of a corresponding reduction in the contract price to be paid directly 
or indirectly for such manufacture, use, sale, er other disposition of such inven- 
tion, or by way of refund if already paid to the licensee. (Oct. 31, 1942, ch. 654. 
section 4, 56 Stat. 1014.) 


Section 93. Same; delegation of power by department or agency heads. 

The head of the department or agency of the Government concerned is further 
authorized, in his discretion and under such rules and regulations as he may 
prescribe, to delegate and provide for the delegation of any power and authority 
conferred by sections S0-96 of this title to such qualified and respousible officers, 
boards, agents, or persons as he may designate or appoint. (Oct. 51, 1942, ch. 
634, section 5, 56 Stat. 1014.) 


Section 94. Same; manufacture, use, sale, or other disposition of invention, 
patented or unpatented, by any person, construed as manufacture or use for 
United States. 

For the purposes of sections 89-96 of this title, the manufacture, use, sale, 
or other disposition of an invention, whether patented or unpatented, by a con- 
tractor, a subcontractor, or any person, firm, or corporation for the Government 
and with the authorization or consent of the Government shall be construed as 
manufacture, use, sale, or other disposition for the United States and for the 
purposes of section 6S of this title, the use or manufacture of an invention de 
scribed in and covered by a patent of the United States by a contractor, a sub- 
contractor, or any person, firm, or corporation for the Government and with the 
authorization or consent of the Government, shall be construed as use or manu 
facture for the United States. (Oct. 31, 1942, ch. 634, section 6, 56-Stat. 1014.) 


Section 95. Same; royalties chargeable to United States for supplies, etc. 
delivered or to be delivered as affected, termination date of sections 89 
and 90. 

Sections 89-96 of this title shall apply to all royalties directly or indirectly 
charged or chargeable to the United States for any supplies, equipment, or mate- 
rials to be delivered to or for the Government from and after the effective date 
of the notice provigled for in section S89 of this title. Sections 89-96 of this title 
shall also apply to all royaities charged or chargeable directly or indirectly to 
the United States for supplies, equipment, or materials already delivered to or 
for the Government which royalties have not been paid to the licensor prior to 
the effective date of the notice provided for in section S9 of this title. Sections 
S89 and 90 of this title shall remain in force only during the continuance of the 
present war and for six months after the termination thereof, except that as to 
rights accrued or liabilities incurred prior to termination thereof, the provisions 
of sections 89-06 of this title shall be treated as remaining in force and effect 
for the purpose of settling, sustaining, qualifying, or defeating any suit or claim 
hereunder. (Oct. 51, 1942, ch. 654, section 7, 56 Stat. 1014.) 
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Section 96. Same; rules and regulations, applicability of certain sections: 
definition of defense contract. 

The head of each department or agency of the Government may issue such rules 
and regulations and require such information as may be necessary and proper 
to carry out the provisions of sections 89-96 of this title. The provisions of 
section 310 (L) of Title 10 and sections 643-643c of Appendix to Title 50, shall 
be applicable to the owner, licensor, or licensee of an invention, whether pat- 
ented or unpatented, manufactured, used, sold, or otherwise disposed of for the 
United States, and the term “defense contract” as used in sections 643-643c of 
Appendix to Title 50 shall mean and include an agreement for the payment of 
royalty, regardless of the date of such agreement, under or by virtue of which 
royalty is directly or indirectly paid by the Government or included within the 
contract price for property sold to or manufactured for the Government. (Oct. 
31, 1942, ch. 634, section 8, 56 Stat. 1015.) 

Mr. Mintans. Mr. Chairman and gentlemen of the committee, my 
name is Robert 8S. Milans. I am head of the Contract and Royalty 
Negotiations Branch, Patents Division, Office of Naval Research, De- 
yartment of the Navy. I have with me Mr. Raymond F. Hossfeld, 

Jirector of Patents for the Navy Department, who, with your per- 
mission, will give me any necessary assistance in answering questions. 

I have been designated by the Department of Defense to testify 
on this portion of the joint resolution in view of the fact that I have 
been closely associated for over 8% years with the operations of the 
Army, Navy and Air Force under the act of October 31, 1942, the act 
now being considered. 

From August 1943 until October 1945 I was attached to the Royalty 
Adjustment Board of the Air Forces. From October 1945 to 1946 
I was on duty with the Procurement Judge Advocate of the War De- 
partment in charge of reviewing all roy alty adjustment agreements 
entered into, or orders issued, by the War Department, pursuant to 
the Royalty Adjustment Act of October 31, 1942. From April 1946 
to date I have been in charge of the administration of all royalty ad- 
justment matters involving the Navy Department. 

I have here a short prepared statement which I would like to 
read with the thought in mind that it will expedite my testimony. I 
have additional copies of this statement which I will be glad to fur- 
nish the committee. 

House Joint Resolution 386 in section 1, subsection (a), paragraph 
(33), continues sections 1 and 2 of the act of October 31, 1942 (35 U.S. 
C. 89, 90) in full force and effect until 6 months after the termination 
of the national emergency proclaimed by the President on December 
16, 1950, or until such earlier date as the Congress by concurrent reso- 
lution or the President by proclamation may provide. 

Sections 1 and 2 of the act of October 31, 1942, remain in force 
only during the continuance of the present war and for 6 months 
after its termination and provide that whenever a patented or un- 
patented invention is manufactured, used or sold for the United 
States under a license calling for the payment of royalties which are 
believed to be unreasonable or excessive by the head of a Government 
agency concerned, that the licensor and licensee shall be notified of 
stch fact. 

Within a reasonable time thereafter and after a hearing if re- 
quested by the licensor or licensee, the head of the Government agency 
concerned may by order fix and specify such royalties as are de- 
termined to be fair and just and authorize the payment thereof by the 
licensee to the licensor. The licensor’s sole and exclusive remedy if he 
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believes himself injured by any order is by suit against the United 
States to recover such sum, if any, as when added to the royalties 
fixed and specified in the order will constitute fair and just compensa- 
tion to the licensor. 

During World War II it was found that numerous Government 
contractors were manufacturing under license agreements by which 
they were obligated to pay royalties based upon returns appropriate to 
periods of normal production. While the royalties for these periods 
were fair and reasonable, in many instances they became unreasonable 
or excessive when applied to the enormous increase in production dur- 
ing the war period. 

Since excessive royalties required to be paid by the contractor were 
passed on to the Government, legislation was sought to remedy this 
situation, which resulted in the act of October 31, 1942, under sections 
1 and 2 of which fair and just royalties could be fixed, taking into 
account the conditions of wartime production. Any reduction in 
royalties effected under this act inured to the benefit of the Govern- 
ment by way of a corresponding reduction in the contract price or 
by way of refund if sviedy paid to the licensee. 

In operating under this act during the period from 1942 to mid- 
1945 some 2,800 cases were examined for excessive royalties, which 
resulted in some 500 settlement agreements voluntarily entered into 
by licensors, the issuance of some 40 orders, and estimated savings 
totaling well over half a billion dollars by June 30, 1945. 

Many of these voluntary agreements in adjustment of royalties have 
terminated and the remaining voluntary agreements with but few 
exceptions will terminate 6 months after the end of the present war. 
A number of the orders issued under the act are also no longer in 
force as a result of settlement argreements voluntarily entered into 
after the issuance of the orders. 

The Government is now committed to a defense program of con- 
siderable proportions and production of munitions is being expanded 
and accelerated. As an indication of the magnitude of the build-up 
it may be noted that during the first 214 years of World War II the 
United States produced about $90 billion worth of munitions valued 
at about $150 billion in 1951 dollars. 

Under current rates of defense expenditures it is estimated that 
the production of munitions for the 214 years since mid-1950 will 
reach a total of about $60 billion at the end of 1952. Thus, if the two 
periods are compared in terms of mobilization effort on the basis of 
1951 dollars, the present mobilization effort is over one-third of that 
in World War II. The conditions, therefor, which prompted legis- 
lation resulting in the act of October 31, 1942, are again present. 

In view of the current substantial increase in military procurement 
and the prospect that the national economy is facing a period of 
expanded production for defense purposes for many years to come, 
it is essential that this act be continued in full force so that the Govern- 
ment may be protected against the payment of excessive royalties 
which are based upon royalty rates appropriate to periods of normal 
production. The Department of Defense therefore urgently recom- 
mends that sections 1 and 2 of the act of October 51, 1942, be retained 
in force as proposed in the joint resolution. 

This, Mr. Chairman, ends my prepared statement except to note 
as appears in the last sentence the statement that H. R. 2257 to reenact 








| 
\ | 
—¥ 


~y 


300 EMERGENCY POWERS CONTINUATION ACT 


the Royalty Adjustment Act of October 31, 1942, as permanent legis- 
lation, with certain modifications, is being sponsored by the Depart- 
ment of Justice with the active support of the Department of Defense. 

Mr. Feiguan. Mr. Milans, there has been legislation introduced 
making this permanent ¢ 

Mr. Mivans. Yes, sir, H. R. 2257. In fact, it was introduced and 
hearings were held on Wednesday, March 5, 1952, before the House 
Judiciary Subcommittee No. 2 

Mr. Frieuan. Mr. Milans, were there any suits filed when manu- 
facturers did not agree with the settlement that was offered to them? 

Mr. Minans. By that you mean did any manufacturers take advan- 
tage of section 2 to file suit in the Court of Claims? 

Mr. Freiouan. Yes. 

Mr. Minans. Several suits were filed by licensors in the Federal 
courts, not under section 2 but under contract, on the theory that the 
act was unconstitutional and therefore the licensee owed the royalties 
under the contract. In every one of those cases the courts held the 
act constitutional and therefore protected the licensee. 

Tam coming to the Court of Claims part. Cold Metals Process Co. 
has filed suit in the Court of Claims, and incidentally, a proposed 
settlement of that is now being considered by the Department of 
Justice in connection with other agencies of the Government. The 
Bertha Thomas case has been filed in the Court of Claims. Hoffman 
has filed in the Court of Claims. Those are the only three I know of, 
and they are the only ones. In other words, I think I can safely say 
not more than five of them filed to date. 

Mr. Frignan. Have any of them been adjudicated finally / 

Mr. Minans. None of them have been adjudicated finally vet, sir. 

Mr. Pickerr. Mr. Milans, in your statement here you refer to pe- 
riods of normal production; and in that connection you state that the 
royalties paid were based on returns appropriate to periods of normal! 
production, and so on. What is that period of normal production ¢ 

Mr. Minans. Well, sir, originally we considered the period going 
back to the passage of the act under consideration, the period from 
1936 to probably late 1939, up at least to the proclamation of limited 
emergency, which I think was September 18, 1939, or something like 
that. In other words, the prewar period. And I would also say a 
period of normal production, Mr. Pickett, was the period from say 
VJ-day down until mid-1950; in other words, until the Korean 
incident. 

At that time I think you could truthfully say production was back 
down to a normal status. 

Mr. Prexerr. Then if I understand you, for purposes of World 
War II you considered this period of normal production as a 3-year 
period from 1936 to 1939 ? 

Mr. Minans. At least a 3-year period. 

Mr. Pickerr. Since then you have interpreted that period of normal 
production to be that period from VJ-day in 1945 up until June 
1950, about then ? 

Mr. Minans. In that period; yes, sir. 

Mr. Pickerr. The transition there of normal production «period 
from a prewar to a postwar period resulted in some increase, did it 

| not in what you deemed the figure to be for normal production ? 
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Mr. Minans. I think the best answer to that possibly is to state 
that from the early months of 1947 until the latter part of 1950, or 
I should say the middle part of 1950, no notices were issued under the 
Royalty Adjustment Act. Now we did issue some between V.J-day 
and 1947 in cases in which the money was being held up from produc - 
tion during the active war period and things were under negotiation 
for settlement and negotiations were running along and getting no 
place. In order to bring them toa head we issued some notices. But 
ull of those notices applied to royalties which had accrued during the 
actual war period. 

Mr. Pickerr. Anyhow, from 1947 to June 1950 vou did not issue 
any notices. Is that right ¢ 

Mr. Mitans. That is correct. 

Mr. Pickerr. But at the same time your so-called normal produe- 
tion Was greater in that 3-year period than it was in the 5-vear period 
1936 to 1939, was it not 4 

Mr. Mimans. I think that is probably correct, sir. 

Mr. Pickerr. What is the difference in cost to the Government in 
paying these royalties to a licensor or licensee in those two different 
periods of time? Any difference / 

Mr. Mitans. Of course if there was more production during the 
latter period than there was in the first period, and the royalties are 
based usually upon a percentage or unit of production, then there 
would have been more dollars paid. 

Mr. Pickerr. Solely because there are more units produced and 
not because there was a greater rate per unit. Is that right 

Mr. Minans. That is right, sir. 

Mr. Pickerr. These rates per unit are all established, are they 
not, Mr. Milans, by commercial usage and custom and business condi- 
tions and so on, economic conditions ¢ 

Mr. Minans. That is correct. And also I think it is only fair to 
say that one of the factors which was taken into consideration is put- 
ting an evaluation on what would be a fair return to the inventor on 
this particular invention. I think the rates are really based upon not 
only commercial usage but also what would be a fair return. 

In other words, if there are very few items that are likely to be 
purchased—I am speaking now of commercial or even in normal 
times—by the Government, maybe even a 15 or 20 percent royalty 
rate would be fair, because it only brings him a certain amount in. 

On the other hand, if it is to be produced by the millions, probably 
your rate ought to be a tenth of a percent ar a half of a percent. 

Mr. Pickxerr. To say the least, all these agreements in so-called 
periods of normal production between the patentor and his licensee 
are based upon commercial conditions and commercial usages and 
business precedents and examples, are they not ¢ 

Mr. Mrians. Yes, sir. 

Mr. Picketrr. Then the only difference in this procedure here if 


vou make a contract for a royalty of 10 cents, we will say, on X item 


in this period of normal production and then conditions warrant the 
increase in production of that item tremendously is that he still gets 
his 10 cents if vou do not adjust that rate ¢ 

Mr. Minans. That is correct, sir. 
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Mr. Picxerr. And he might realize 10 or 20 times as much more 
money at the same time per unit. 

Mr. Minans. I have one case here we have now under considera- 
tion which might illustrate that very well, sir. In this case the royal- 
ties in 1948 amounted to a total of $796, of which $479 approximately 
was Government procurement and $317 non-Government procure- 
ment. In 1949 they jumped to a total of $26,000, representing $24,300 
Government procurement and $1,687 non- Government procurement. 
In 1950 they jumped from $26,000 to $196,000, representing $195,000 
Government procurement and approximately $1,300 non-Government 
procurement. 

In 1951 the royalties jumped on Government business—there was 
no non-Government business—to $396,000. So from 1949 they jumped 
from $26,000 to $396,000 in 1951. I think that is a good example of 
just that. 

Mr. Pickxerr. That was based entirely, though, upon the increased 
production of the unit involved rather than upon the rate of the 
units. 

Mr. Mirans. That is correct. The rates stay the same. Just to be 
fair in this particular case, the parties did, when they saw it was 
going up and we sent a notice in the case, get together and voluntarily 
reduce the rate in this particular case from 7.5 percent to 4 percent. 
We are still investigating as to whether the 4 percent is reasonable. 
In other words, they have made that reduction. Now we still have 
the case before us, the royalty adjustment case, to determine whether 
4 percent is too high. 

Mr. Picketrr. With a view possibly that you will order a reduction 
if you think it is too high? 

Mr. Minans. That is correct. 

Mr. Pickxerr. What happens if you order that reduction and they 
do not agree with you? 

Mr. Minans. Of course we try to work it out in settlement. If they 
do not agree, then we can issue an order. 

Mr. Picxerr. All right, you issue the order. What takes place 
when you issue the order if they still do not agree and they are not 
going to obey the order? 

Mr. Minans. The licensee is usually a stakeholder and he does not 
care. He is going to obey the order. The licensor—— 

Mr. Picxerr. That is the man who got the patent in the first place? 

Mr. Minans. That is the man that owns the patent—he can try to 
do what was done before, and that is sue the licensee on the grounds 
the act is unconstitutional; but he has got precedence against him. 
He is not going to get any place that way. 

The only other thing he can do is sue in the Court of Claims for 
the difference between what the court determines to be a reasonable 
royalty and that which was fixed by the order. 

Mr. Picxerr. In effect, then, if he still does not agree with your 
order and thinks he is entitled to his 7.5 percent instead of your 4, 
or whatever you may finally decide, he has no remedy except to go to 
the courthouse and have a lawsuit with you? 

Mr. Minans. That is right. If you cannot reach an agreement, 
that is correct. 

Mr. Pickerr. How many times has one of these plaintiffs in the 
courthouse ever won one of these lawsuits? 
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Mr. Minans. As I say, I only know offhand of three that are pend- 
ing, and those are recent suits and they have not been settled. I might 
insert one other thought, and that is that we not only enter the settle- 
ments prior to the order, but after order. I have the figures on that. 

During the operation of this Royalty Adjustment Act of October 
1942 the total services or total Government issued approximately 
40 orders. Out of those, 27 were issued by the Navy Department. 
Out of these 27 orders, 12 were settled by agreement or compromise 
subsequent to the issue of the orders. 

Out of the remaining 15, 3 were in effect’ consent orders. In 
other words, the man did not want to enter into an agreement for 
one reason or another. But he said, “If you issue us an order we will 
waive our right to go into the Court of Claims.” So that leaves out 
of 27 orders only 12 that are presently outstanding. 

I am just trying to bring out the fact that he not only has an oppor- 
tunity to negotiate for a settlement prior to order, but he is given 
full opportunity to come in and negotiate for a settlement or com- 
promise of an order, as long as suit is not brought. Once the suit 
is brought, the Department of Justice is the only one who can handle 
it then. 

Mr. Pickxerr. Then, in practical effect, to date the operation of 
this settlement law has been that whatever you say goes; is that not 
right ¢ 

Mr. Mitans. I do not think it is: the way the question is put, sir. 

Mr. Picxerr. Nobody who disagreed with you has won a lawsuit, 
and today you just have three pending. 

Mr. Minans. If you mean by that that we just arbitrarily sit down 
and say, “This is what you are going to get and sign on the dotted 
line” 

Mr. Picxerr. I did not say arbitrarily. I said in practical effect 
whatever you say goes about these things: is that not correct 

Mr. Minans. If you look at it that way; I guess so. 

Mr. Pickxerr. In your statement here, Mr. Milans, you say that— 





While the royalties for these periods were: fair and reasonable, in many 
instances they became unreasonable or excessive when applied to the enormous 
increase in production during the war period. 

The only thing that made them unreasonable or excessive, if I 
understand you, is there was just an increase in production of the 
unit, which resulted in these increased royalties paid, at the same rate 
that had been the going rate. 

Mr. Mivans. That is substantially the entire reason. There may be 
some others, but that is really the reason behind that whole thing. 

Mr. Pickett. Further, you say that any reduction in royalties 
effected under this act, and so forth, inured to the benefit of the 
Government, and explain how it inured to the benefit of the Gov- 
ernment; but at the same time in final dollars-and-cents income to 
the licensor it resulted in his detriment, did it not ? 

Mr. Minans. If there were no act and the royalties are paid in 
accordance with his license agreement, yes. Then you put on top 
of that an act which reduced the royalties, then the act would be to 
his detriment. 

Mr. Picxerr. In your résumé here of the fact that 2.800 cases were 
examined up to June 30, 1945, you effected 500 settlements by volun- 
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tary settlement or agreement, and you issued 40 orders. I presume 
those orders were issued where you did not have any voluntary settle- 
ment: is that correct / 

Mr. Mitans. Except those three I mentioned, and there may have 
been others in the nature of a consent order. 

Mr. Pickerr. And you saved in effect a total of over half a billion 
dollars to the Government by reason of those operations. 

Mr. Miuans. Yes, sir. 

Mr. Pickerr. That means, then, that there are 2,260 cases, approxi- 
mately, that you examined and which you did nothing about. Is that 
right ¢ 

Mr. Minans. Yes. In other words, the difference between 2,800, or 
approximately 2,800, and the settlements and orders. 

Mr. Pickerr. You found, then, about 20 percent of these licensing 
arrangements and patent fees were excessive and the other 50 percent 
approximately were fair and reasonable under the circumstances, 
Is that correct / 

Mr. Mitans. Yes, sir. 

Mr. Pickerr. What is the figure in that respect since 19454 What 
percentage of them have you found to be fair and reasonable, and 
what percentage of them have you found to be excessive / 

Mr. Minans. I have no figures. I can give you from 1945 up until 
mid-1950, because no notices were issued during that time, and so 
anything that was brought to our attention, we just said it did not 
seem to justify even looking into royalty adjustments. Ido not know 
the number of cases. There have been relatively few that have been 
called to our attention. 

Then another thing that makes it very hard to give you definite 
figures is in our current procurement regulations which have been in 
force now for several years; there is a clause called reporting a royalty 
clause, which requires a contractor to give to the contracting officer 
or to the department concerned a report of all royalties which he pays 
or has to pay under the contract. 

Those reports are funneled in to a central office in each of the three 
military services for a review for two purposes. One is to determine 
whether or not we might have royalty-free licenses under the particu- 
lar patents involved as a result of prior research and development 
work sponsored by one of the departments: and secondly, to look at 
the royalties to see whether it looks like royalty adjustment action 
should be taken. 

Frankly, in the Navy Department when we get those replies in which 
they say no royalties or anything like that, we do not even keep a 
record, If there are no royalties, it is just piling up files with useless 
paper. Where they say some royalties, we file them under the name 
of the licensor. If the case on its face looks like it should be investi- 
gated, in other words shows a very large amount of royalty, a very 
large rate, then we write letters out and start investigating. 

If it just appears on its face to be reasonable and normal, we put 
them together on the theory that some of the various reports may show 
they are unreasonable; whereas one particular procurement may not be 
unreasonable. T have not counted the number of those things that 
we have in our files, 

However, I can give you these figures. Since mid-1950 we have 
issued—when I say “we” I mean the armed services, either the Army, 
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Navy, and/or Air Force—seven notices. The way they run, showing 
that there is a build-up, was there was one in July of 1950, one in 
April of 1951, one in June 1951, two in July 1951, one in August 1951, 
one in September 1951. 

Those were actual notices issued, but you can see there is only one 
from July 1950 to April 1951; then there is another one, and it goes 
on to June, one, then two in July. 

In addition to that, we presently have eight cases which we are 
investigating as to whether or not the royalties are reasonable. The 
closest I can come to the figures is that since mid-1950 we have a 
total of 15 cases in which either notice had been issued or which were 
actually under investigation because of the unreasonableness of it. 

We fully expect that thing to go up as we go along in this procure- 
ment program, one of the reasons being that under this royalty 
report—of course, the royalties do not accrue until the article has 
been made or manufactured—production always is way behind pro 
curement, particularly on these military items in large scale. 

So we have every expectation that this curve will continue going 
up. But at the present time we have investigated 16, or have actively 
investigated or are investigating 16 cases. 

Mr. Picxerr. You have issued no orders since July 1951 4 

Mr. Mivans. No orders since then. 

Mr. Frianan. When you make an agreement for payment, did you 
make agreements on a graduated scale of production / 

Mr. Mitans. There are agreements on all types of bases. 

Mr. Freignan. How many of them are on a graduated scale? In 
other words, it seems to me that if in the offing it looks as if there will 
be a tremendous increase in production later, at the time when you 
are signing a contract, probably might be the time to come to some 
kind of agreement with reference to the amount of the payment: in 
other words, an increase in production, a decrease in the rate of 
payment. 

Mr. Mirnans. Yes, sir. Of course, that is quite common in com 
mercial licenses, to provide such a thing; and it has been used in 
these voluntary agreements in adjustment of royalties. 

Mr. Ferenan. I mean, do you make those agreements at the 
inception of the contract rather than by subsequent negotiation / 

Mr. Minans. The procuring authorities, particularly on negotiated 
contracts—and, of course, today most of our procurement is under 
negotiated contracts under the emergency powers—the contracting 
officer has every right, and in fact he should, if he thinks the royalties 
look excessive, try to do something about it. 

The real need for this act is that if there is a binding license agree- 
ment between a patent owner and a manufacturing licensee, it calls 
for a certain rate of payment to the patent owner and the licensee 
cannot make any changes there. In other words, the Government has 
to pay the price. 

If the negotiator can say to the licensee—and of course the man we 
are dealing with is a manufacturing contractor, he is the licensee— 
“These royalties look like they are going to get out of line tome. Can 
you not bring your licensor in and let us negotiate him down ‘” 

That has been done on occasion. I know of one case where it was 
done at Wright Field in connection with these gun turrets. The li- 
cense agreement called for a rate of, say, 6 percent or around that. 
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In view of the potential procurement, the procuring people at Wright 
Field called the licensor in and said, “Look, this thing is going all out 
of bounds.” That was before we had a Royalty Adjustment Act. I 
believe I am correct in that. 

So the licensor voluntarily agreed that he would reduce them to °; 
percent. So then the contract was let on the basis of so much of the 
cost should be 3 percent for royalties. That is a case of doing just 
what you suggested, I believe. 

But in each of those cases: No. 1, it depends upon the cooperation 
of the licensor; No. 2, in letting the procurement contract, can you 
take the time required to do that? In other words, time is very often 
of the essence when you are letting military contraets, particularly in 
periods of national emergency. It takes time to do that. 

Then thirdly, the procurement in the particular contract may not 
look too bad. It is only when you get an accumulation of contracts 
that the royalties begin to appear to be unreasonable or excessive. 

So, for all of those reasons, while it is done to try to negotiate them 
down at the time of the contract, usually for various reasons of ex- 
pediency or time and so forth the better way to do is to go to the 
licensor under the Royalty Adjustment Act or any other act and say, 
“Now, these things are going out of line. Let us do something about 
“.” 

Mr. FrigHan. Assume you have a licensor for various agencies of 
the Defense Department who has separate contracts. When any ne- 
gotiation is made for a voluntary reduction, is that done by each one 
individually? In other words, by the Air Force and the Army and 
the Navy? Or is there some agency that could look over the whole 
situation and say, “All right, now, your profits have been excessive in 
this department, this agency, that agency,” and in considering a 
voluntary agreement to consider the complete picture rather than each 
individual agency’s particular contract ? 

Mr. Minans. That is a very pertinent question, sir. Under the 
terms of the act itself, section 1, the head of each department or agency 
of the Government has to issue a notice, if a notice is issued; and he 
has to sign the order if an order is signed. 

That is why we have a lot of these so-called joint Army, Navy, or 
Air Force orders. In other words, maybe they are separate, but iden- 
tical in language; or maybe they are all three parties, or both agencies 
execute one sheet of paper. 

However it is, they are individual orders. That is what the present 
act requires. I just mention in passing that under our H. R. 2257, 
which is the proposed so-called permanent legislation, we are pro- 
posing to amend, and so far have had no objections whatever from 
anybody, to say the head of any one department or agency can issue 
the notice for the order and benefit of the whole Government. 

Of course that is not law yet. We have to go under this act, and 
that is the one we are considering here anyway, this present law. 
The way we operate under that is, we maintain very close liaison 
between the royalty adjustment personnel in the three services. When- 
ever one of them starts to even think about investigating a case, before 
they even issue notice they send letters to the other three departments 
for clearance as to whether or not the other departments may want 
to issue a simultaneous order, or for any other information the depart- 
ment may have for them. 
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Then after notices have once been issued, we have for two reasons— 
one is because it would be unfair to the contractor who has already got 
more than he can do to have three or four people dealing with him 
on the same thing at the same time, and also to save manpower, 
because we do not have enough people in our own royalty sections to 
each one be duplicating each other’s work. 

So we have, I would say, 100 percent, or practically 100 percent as 
close as possible to inadvertence or human error not coming in, by 
assigning the primary duty of carrying the ball, you might say, to one 
of the services, usually based upon the one which has the greatest 
amount of procurement. 

Anyway, we have in general assigned it to one, and then they go 
and carry the ball and keep the other services advised; and if de- 
sirable,-when they come to, say, a negotiation conference, sitting 
around the table, it will be conducted by the Army, but they may have 
representatives of the Navy and Air Force present. 

But to answer your question, as a practical standpoint we have 
operated just one service dealing with one licensor. 

Mr. Feieuan. Do you not think it would be better if one agency 
could—— 

Mr. Minans. That is why we recommended that it be changed, so 
we not only could operate that way, but we should operate that way. 
As it is now under the law, if you come down to a notice, each one 
of them has not to send the notice; if it comes down to an order, each 
one of them has got to send the order. But we still let one of them 
carry the ball. 

Of course, when it comes down to making a decision, all services 
consult; and just because the Army says they think a fellow should 
be cut down from 5 percent to 2 percent, the Navy may think it only 
fair to cut him down to 2.5, based upon the Army’s studies and investi- 
gations. We will not arbitrarily go along with the Army. We will 
get together and resolve the thing as to what appears to be most fair 
on its face. 

Mr. Freiguan. Do you always finally agree on some particular figure, 
or is the Army liable to settle on a certain percentage or the Navy 
on another? 

Mr. Minans. As far as I know, we have never entered into either 
agreements or issued orders in which there were different settlements. 
And the settlement, once it is made, is usually, when it comes to a 
settlement, made by one agency for the benefit of the entire 
Government. 

Mr. FricHan. What percentage of cases do you believe that one 
agency acted on behalf of all others? 

Mr. Minans. I have with mea booklet which is called A Joint Report 
by the War and Navy Departments Concerning the Relation of Patent 
Licenses and Royalties to War Procurement. This report was sub- 
mitted to the Subcommittee on War Mobilization of the Senate Com- 
mittee on Military Affairs as a result of a request from Senator Kil- 
gore, who I think was then chairman of that committee, to give a report 
of our operations under the Royalty Adjustment Act. 

I understood this report was to be published in either the Congres- 
sional Record or committee report or something. Whether that was 
done, I do not know. But I do know that the report was submitted 
to the committee through Senator Kilgore. 
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In the back part of this report there are some tables which are a 
summary of selected royalty adjusted agreements and orders. Some 
of the orders here are marked “Navy,” “Army,” and “Air Force,” 
and some have nothing. I am assuming that those that have nothing 
are just single service orders. I would assume that 20 or 25 percent 
of them on this page involve a joint action. 

From my own experience—I am trying to base that reply upon some 
established or at least printed 

Mr. FrigHan. If you have an extra copy of that, we would like to 
have it for our use. 

Mr. Mitans. I will get youone. Ithink I gave Congressman Willis 
a copy of it when we came up under the permanent Royalty Adjust- 
ment Act 2 years ago, but I will see that you get one. 

(Norr.—A copy of this report was furnished for the committee files.) 

Mr. Forrester. Mr. Witness, as I understand it, the purpose of this 
legislation is to try to preserve to the licensor all of his royalty rights 
as you can, but not to allow him to take advantage of an emergency and 
to unjustly enrich himself. 

Mr. Minans. That is correct. That is the principle and theory 
behind the act. 

Mr. Forrester. I sympathize with that. I was just wondering, 
though, I believe you said the constitutionality of that law had been 
passed upon? 

Mr. Mirans. I said it had been? 

Mr. Forrester. I understood you to say that. I would not know 
that you did say that. 

Mr. Mitans. Yes, sir; it has been passed upon in two cases. 

Mr. Forresrer. Are you familiar with those cases? Iam just inter- 
ested if you can give me briefly the reasoning of the Court, how they 
did hold that that was constitutional, because I have in my mind the 
abrogation of contracts. I am just wondering what was the reason- 
ing of the Supreme Court. I do not doubt that they did it; from some 
of the decisions I have read, 1 would not doubt anything. 

Mr. Minans. Mr. Forrester, the Supreme Court lias not passed upon 
it. It was up before them in the Timken Detroit Avle Company v. 
Alma Motor Company. Wowever, on rehearing they were able to 
decide a particular case on another ground, and therefore refused to 
pass upon the constitutionality of the act. 

Mr. Forresrer. In other words, the constitutionality is wide open. 

Mr. Minins. That is right. But there have been specific cases 
in the circuit court of appeals in which the court has specifically ruled 
on the constitutionality of the question where it was specifically in- 
volved and held it constitutional. 

Mr. Forrester. Of course, until the United States Supreme Court 
rules on that we would not say that the constitutionality had been 
settled. 

Mr. Minans. You asked the question what was the grounds of it. 
I think Mr. Hossfeld can give in about four words what that was. 

Mr. Hossrrip. They held the act to be constitutional as an exer- 
cise of the Congress of the right of eminent domain in the exercise 
of its war powers. That was the ground. 

Mr. Forresrer. That was the burden of that decision. Is that 
right ? 
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Mr. Hossreip. Yes, sir; that was the ground. 

Mr. Forresrer. As | understand it, in matters of this kind where 
you see there is going to be a whole lot of money paid to the licensor, 
you cite him to come down and go into the question of a reduction 
in that royalty payment. 

Mr. Mitans. That is right, sir. 

Mr. Forresrer. Simply for my inforiation, is testimony taken at 
that time / 

Mr. Minans. Oh, no, sir. Those things are entirely informal. 

Mr. Forresver. In other words, there is no testimony, no preserva- 
tion of any record at all? 

Mr. Minans. Well, we may submit records, and then there is pres- 
ervation. For example, we get a copy of his license agreement. We 
make a case file out of any case in which we think there is justification 
for further investigation. There will be copies of the license agree- 
ment, copies of the patents. He may make written statements during 
the negotiation period or prior to the negotiation. All of that is 
kept in our case file. 

Mr. Forresrer. Suppose now that you and the licensor do not agree. 
Then, as I understood you cannot arrive at an agreement, you write 
an order. 

Mr. Minans. We have then a hearing. 

Mr. Forrester. That is what 1 am trying to get at. You do have 
a hearing ¢ 

Mr. Minans. In the Navy Department, for example, there is a 
Patent Royalty Review Board comprising a chairman, who is the 
Chief of Naval Research, and seven members appointed by the Sec 
retary or designated by the Secretary to serve on the Board, and ap- 
pointed by the Secretary from the various bureaus of the Navy; 
that is, the three matériel bureaus and Bureau of Supplies and Ac- 
counts, 

Mr. Forresrer. Is testimony taken at that time ‘ 

Mr. Minans.. We have a public stenographer to take down the 
record just as is being done here today. But we do not follow any 
rules of evidence or anything like that. In other words, it is not a 
court hearing, but it is a formal hearing. 

Mr. Forrester. It isa summary and an informal proceeding. I can 
understand that. 

Mr. Mitans. But we make a complete record. Everything is taken 
down by a reporter. 

Mr. Forresrer. What TI am trying te-arrive at now is that when 
you make that decision you said if he is dissatisfied he can go into the 
Court of Claims. Is his appearance in the Court of Claims on an 
entirely different action, or is it through appeal, and can he use that 
record which was taken in that hearing? Or does he start from 
scratch ¢ 

Mr. Minans. Mr. Forrester, you have asked me a question that I 
cannot answer you specifically “Yes” or “No,” for the reason that the 
thing has never been tested: at least, insofar as I know it has not been 
tested. There is some difference of opinion on it. 

I know my personal opinion, and that of, I would say, the majority— 
I think I am correct—of the Government patent personnel, is that the 
suit as provided in the act is a suit de novo. It is not an appeal from 
the administrative decision. 
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I think if the licensor or the plaintiff in a court of claims wanted 
to bring in the record that was before the Board, he could do so. But 
I do not think that the Government could submit that record. That is 
just my own guess there. 

Mr. Forrester. What do you do to satisfy the constitutional require- 
ment that a man shall have a right to appeal? That is what I am 
trving to find out. 

Mr. Minans. That is supposed to do it. Maybe T have overstated 
the case. As I say, the Department of Justice should answer your 
question because they are in charge of that phase of it. We consider 
that in the nature of it gives him a right of appeal. What I was 
getting at is actually in the nature of a review. 

Mr. Forrester. You say a de novo investigation would satisfy the 
right of a man to appeal? 

Mr. Mitans. I would say in some instances it would be more advan- 
tageous. 

Mr. Forrester. I do not believe there has ever been a decision in the 
world that would hold that. Unless there is something you do not 
know about, I think you are in serious trouble there. 

Mr. Hossrevp. Actually, when a man does bring a suit in the Court 
of Claims, he is, as a matter of fact, appealing because he is saying, 
“The agency has only allowed me so much royalty. I believe that ] 
should have gotten an additional amount.” 

So, while his suit, as Mr. Milans said, may be de novo, nevertheless, 
he in effect is saying, “I am not satisfied with the administrative deter- 
mination, and I think I should get more.” 

Mr. Forrester. You may be right about that, but I doubt that seri- 
ously. I think a man is entitled to have his redress through the courts, 
and I do not think it would be incumbent upon him to initiate another 
proceeding and procure his testimony, and so forth, particularly where 
there is testimony, or should have been testimony, where by appeal that 
testimony could be reviewed. 

Mr. Mitans. Maybe I got out of my field and should not have 
answered your question at all, Mr. Forrester, because No. 1, I have 
no right to make any decisions insofar as the legal aspects go. That 
goes to the Department of Justice entirely. 

Mr. Forrester. Let me make this suggestion to you. Now, I am 
sympathetic in my approach on this thing, because I think we have 
got an emergency and I think that we have got a whole lot of trouble, 
and I think we have got a lot of people that have got to surrender 
their rights to some extent. ° 

Let me ask you this. Maybe you can tell me. Maybe you cannot 
tell me. While we are making this approach to these owners of 
royalties, do you have anything to do with these cost-plus contracts / 
One of the greatest savings that I can imagine is when I read the other 
day—I just revolted down in my soul to where out here in a project, 
I believe at Las Vegas, they paid a plumber seven-hundred-fifty-odd 
dollars for a week’s work, and where they paid a carpenter $375 for 
a week’s work. And I read at a later date where they paid a doctor 
$3.500 for a day’s work. 

I know that kind of stuff is going to whip us. I read in the paper 
a couple of weeks ago that Russia appropriated $28 billions this year 
for defense. Now, Russia is going to get a whole lot more for that 
$28 billion than we are going to get for this $60 billion. In other 
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words, I am sympathetic to this approach to try to save, but I think 
we have got to address ourselves to not just saving in one respect. 
We have got to try to save in all respects. 

Frankly, I think any man that would take $750 from his Govern- 
men to work as a plumber for a week ought not ever be allowed to 
plumb for his Government again. I do not think any contractor that 
paid him that ought to be allowed to have a contract with his Govern- 
nent again. 

So that is why I was asking, do you gentlemen have any con- 
nection—— 

Mr. Mitans. We have ne connection officially or otherwise with 
that. That is entirely procurement. Insofar as royalty adjustment 
work goes, we have no connection whatsoever. 

Mr. Forrester. I believe it would be well, if the chairman will 
agree with me, that you furnish us some information on the man’s 
right to appeal after you gentlemen have rendered judgment against 
him. I think we had better have that. 

Mr. Feirenan. Yes. 

Mr. Mirans. I will be very glad to do that. We have certainly 
considered that he had a right to appeal, and I am sure if it was held 
by the court suit de novo, this could certainly be interpreted broad 
enough to allow us to call it an appeal. I believe as a matter of 
substance he has got the same right. He has got a right of appeal, 
whether it is worded one way or the other. I certainly do not want 
to pass on it, sir. 

(Notre.—Information relative to appeals appears at close of Mr. Milan’s 
testimony.) 

Mr. Forrester. I may be practicing law by ear now, but I do not 
thing a de novo investigation is going to satisfy that requireme nt. 

Mr. Picxerr. Mr. Milans, you refer in your statement to the sav- 
ings in excess of half a billion dollars through the war period up to 
June 30, 1945; in the negotiations and settlements that you have ef- 
fected since 1947, when you resumed this work, to date, what is the es- 
timated savings to the Government? 

Mr. Mitans. I cannot answer the question, Mr. Pickett, for the rea- 
son that, as I have mentioned, although as I say, we have seven notices 
out and seven cases under investigation, we have gotten none of those 
to the point where agreement has been made. Therefore it is impos- 
sible to estimate it at the present time. 

(Nore.—Additional information submitted and appears at conclusion of 
Ir. Milans’ testimony.) 

Mr. Pickxerr. In the 15 cases that you have handled since 1947, you 
have not reached a final determination of them ? 

Mr. Mirans. That is true. 

Mr. Pickerr. So there has been no saving then to date. There is 
a potential saving upon the settlement of those cases ¢ 

Mr. Minans. That is right, sir. 

Mr. Prcxerr. Does each branch of the service that has to do with 
the letting of contracts that have patent royalties in them have a Re- 
view Board or whatever you call it? 

Mr. Minans. A Royalty Adjustment Board; yes, sir. 

Mr. Prcxerr. Each one of the three branches of the service— 
Army, Navy, and Air Force? 





312 EMERGENCY POWERS CONTINUATION ACT 


Mr. Mintans. That is right. 

Mr. Pickerr. Who acts as a cooordinator for those three boards? Is 
there anybody that is the head man or the liaison officer or whatever 
you call it ? 

Mr. Minans. There is no central liaison officer. 

Mr. Pickxerr. In your capacity now, Mr. Milans, which one of 
those branches of the service are you attached to? 

Mr. Mivans. At the present time, Navy. 

Mr. Pickerr. Then there is somebody else in your comparable po- 
sition with the Army and again with the Air Force? 

Mr. Miians. That is correct. 

Mr. Prcxerr. Either one of the three branches of the service may 
initiate’one of these royalty settlement agreements ¢ 

Mr. Minans. That is correct. 

Mr. Prckerr. How many people are there in the Navy handling 
this work ¢ 

Mr. Munans. How many people are working on royalty work at 
the present time ¢ 

Mr. Picker. Yes, sir. 

Mr. Minans. I have one man working substantially full time on it. 

Mr. Pickerr. You and one other? 

Mr. Mitans. One other. 

Mr. Pickerr. How many in the Army? If you do not have that 
in mind, will you get it and put it in the record ¢ 

Mr. Minans. The Army does not have one central board, but the 
various technical services have their own boards. 

Mr. Pickerr. Will you put that in the record ¢ 

Mr. Minans. Yes, sir, 

Mr. Pickerr. How many in the Air Force? If you do not have 
that figure, will you put that in the record ? 

Mr. Minans. Yes, sir. 

(Nore.—This information appears following Mr. Milans’ testimony.) 

Mr. Pickerr. Is the figure greater or less today in all the branches 
of the service than it was during the war period for people engaged 
in this work ¢ 

Mr. Minans. Much less today. 

Mr. Picker. If you can get the comparative figure, we would ap- 
preciate that. 

Mr. Minans. I know, for instance, in the Navy there was something 
in the order of 13 or 14 or 15; and in the Army Air Force—that is 
where I was at that time, in the Royalty Adjustment Board—f think 
we had close to 20 working on just this one thing. 

Mr. Pickerr. Do I understand that only the people dealing with 
royalty adjustment in the three branches of the service initiate these 
proceedings, or may it, and if so, is it, sometimes initiated by the 
licensee ¢ 

Mr. Minans. Of course the licensee could not officially initiate it. 
T think you mean does he indirectly, by coming in and suggesting to a 
department that it take some action. 

Mr. Pickerr. Then the order is initiated by you gentlemen in the 
service, 

Mr. Minans. It has to be under the statute. 
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Mr. Pickerr. But you may get a little suggestion and advice from 
the licensee ? 

Mr. Mitans. I would not say we do not, but I cannot think of any 
case specifically where we have. 

Mr. Pickxerr. He could do it? 

Mr. Mivans. He could do it; yes, sir. 

Mr. Pickxerr. One final question, I think. What do you consider 
today as the normal period of production? If I have not asked you 
that question, I do want to get it in this record. 

Mr. Mitans. My own personal opinion now, not the views of, you 
might say, the Department of Defense officially, would be the period 
from after VJ- day until around the middle of 1950, that period. 

Mr. Picxerr. Then August of 1945 to June 30, 1950, you think? 

Mr. Mitans. I would not want to base it on June 1950, but that 
general period; yes, sir. 

Mr. Pickerr. Will you speculate a little bit with me? We are in 
an emergency proclaimed by the President as of December 1950. I 
cannot see any termination date to that emergency, in view of world 
conditions. Can you foresee any other normal period of production 
than that 5-year period you just talked about, 1945 to 1950? This 
may go on for a long time. That is the reason I am asking that 
question, Mr. Milans. 

Mr. Mivans. At the present moment unofficially I will have to agree 
that I do not see any end, 

Mr. Picxerr. And you think you will continue to use that 5-year 
period as long as you are in the operation, that 1945 to 1950 period 
as your normal period of production ¢ 

Mr. Mitans. In the foreseeable future; put it that way. Say 3, 
tor 5 years, whatever ‘time you want. 

Mr. Pickerr. Then the effect of a failure to extend this power 
will be, insofar as you can tell, only an increase in cost to the Govern- 
ment in its procurement operations by reason of having to pay larger 
patent fees. 

Mr. Minans. Yes. 

Mr. Pickxerr. Not larger fees per unit, because there are more units 
involved. Is that right? It would just cost the Government a little 
more money. 

Mr. Minans. The basic thing, the whole purpose of the act, is to 
save the Government paying royalties; in other words, to save money. 
It also to a certain extent saves our military appropriation. 

Mr. Pickerr. Which are you the most interested in, saving the 
Government money or your militar y appropriation ? 

Mr. Mitans. The Government. "What I meant to point out there 
was that if you pay a royalty of 10 percent, it means that every 10 
cents out of the dollar goes towards royalty, rather than buying 
equipment, That is all T meant by that remark. 

Mr. Feicuan. The meeting will stand adjourned, and we will re- 
convene at 10 o’clock Monday morning, at which time we will discuss 
the transportation statutes. 


98207—52 21 
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(The following information furnished pursuant to requests mac 
during today’s hearing :) 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington 25, D. C., March 27, 1952. 
Hon. Mienaen A. FeicHan, 
Chairman, Subcommittee No. 4, Committee on the Judiciary, House of 
Representatives, Washington 25, D.C. 

My Dear Mr. FeiGgHan: During the hearing on House Joint Resolution 386, Mr 
R. S. Milans the witness on section 1 (a) (33) was requested to furnish the 
committee with certain additional information. The information requested is 
submitted below: 

(1) Chairman Feighan requested a copy of the joint report by the War and 
Navy Departments concerning the relation of patent licenses and royalties to war 
procurement (submitted under date of June 5, 1946, to the chairman, Sub 
committee on War Mobilization, U. S. Senate) : 

Copy of the above report is enclosed with this memorandum, 

(2) Mr. Forrester requested information as to whether the right of suit against 
the United States by an aggrieved licensor under section 2 of the act is in the 
nature of an appeal: 

Mr. T. Hayward Brown, Chief, Patents Section, Claims Division, Departmen: 
of Justice, who is in charge of defending all suits brought in the Court of Claims 
under section 2 of the Royalty Adjustment Act of October 31, 1942, has bee: 
consulted. He states, in eflect, thet in the few cases so far brought in the Court 
of Claims under such uct the court has approached the matter as being in the 
nature of an appeal from the administrative action of the Government depart 
ments or agencies concerned. Botk the claimant and the Government (Depar: 
ment of Justice) however, may introduce new defenses. To this extent, there 
fore, it is in the nature of a trial de novo. It is, accordingly, his opinion that « 
suit under section 2 of the Royalty Adjustment Act may be a mixed action, being 
in the nature of a review of agency administrative action, with elements ot a 
trial de novo. 

(3) Mr. Pickett requested information regarding the number of people now 
employed in the Army, Navy, and Air Force in administering the Royalty Ad 
justment Act and the number similarly employed in 1945 : 


j 
Professional 
Stenographi 
clerical, 1945 
1952 1945 


Army 
Navy 
Air Force 


These figures include both civilian and military personnel engaged the equiv 
alent of full time or substantially full time in the administration of the Royalty 
Adjustment Act of October 31, 1942. No figures are readily available for the 
stenographic and clerical help of the Army during 1945 but it is believed that 
the ratio of nonprofessional to professional would be about the same as in the 
Air Force and Navy. The services of stenographic or clerical personnel for 
1952 are also not included in the above tabulation since such services in this 
connection at present involve only a part of the duties and time of such per 
sonnel. It is estimated, however, that the ratio would be about one nonprofes- 
sional to two or three professional. 

(4) During the testimony Mr. Pickett asked Mr. Milans if he could give an 
estimate of the savings effected under the act since mid-1950. Mr. Milans replied 
in effect that such an estimate was impracticable because some seven cases had 
not been finally concluded. Following the hearings Mr. Milans informally men- 
tioned to Mr. Pickett that perhaps he should have stated at that point that cer- 
tain savings had been accomplished by a reduction in the royalty rate in a case 
previously given. Mr. Pickett suggested that this be inserted in the transcript 
of the testimony. This additional data is as follows: 
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Certain savings have already been effected, however, by virtue of the voluntary 
reduction of the royalty rate from 744 to 4 percent in the case previously refer- 
red to as an example of increased production since mid-1950. It is estimated 
that such savings amount to approximately $62,900 for the 6month period ending 
December 31, 1951, during which the reduced rate was in effect. It can also 
be safely estimated that an amount of approximately $47,800 will be effected 
by applying the same reduction in rate to prior royalties being withheld under 
the notice but charged at the higher rate, making a total estimate of savings 
for calendar year 1951 of at least $110,700. 

Sincerely yours, 
P. A. WALKER, 
Captain, USN, Assistant Director, Legislative Division. 
Enclosure. 


(Thereupon, at 11:05 a. m., the subcommittee adjourned until Mon- 
day morning, 10 a. m., March 24, 1952.) 
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MONDAY, MARCH 24, 1952 


Hovse or RepresENTATIVES, 
COMMITTEE ON THE .J UDICIARY, 
SuBpcoMMITTEE No. 4, 
Washington, D. C. 


The subcommittee met at 10 a. m., pursuant to adjournment, in room 
346, Old House Office Building, Hon. Michael A. Feighan presiding. 

Subcommittee members present : Representatives Fe ighan (presid- 
ing), Forrester, Pickett, and Hillings. 

Also present: Miss Velma Smedley, assistant chief clerk, and Mr. 
Cyril F. Brickfield, committee counsel. 

Mr. Friguan. The committee will come to order. It is my under- 
standing, Mr. Burrus, that you have some witnesses here who will 
testify with reference to transportation. 

Mr. Burrus. Yes, we have, Mr. Feighan. The first item we will 
take up is item 401. It is page 21 of the House Document 368, and it 
is section 1 (a) (27) of our bill. It is the provision that empowers the 
President in time of war, through the Secretary of War, to take posses- 
sion of and control any transportation system, and to utilize it to the 
exclusion, as far as necessary, of all other traflic for the movement. of 
troops, war material, and equipment, and for such other purposes con- 
nected with the emergency as may be needful or desirable. 

It will be noted that he is empowered to act through the Secretary of 
War, and our bill gives the President the power to act through such 
officers or agencies as he may designate. 

We were concerned that in reenacting the provisions in the same 
language, namely through the Secretary of War, that there might be 
doubt as to whether the Secretary of the Air Force would have the 
authority to take over an air-transportation system if it became neces- 
sary. Of course, it is even more doubtful whether the Secretary of 
the Navy would have authority to take‘over a transportation system, 
unless the language were changed. We also thought it would be de- 
sirable to give the power to the President to act “through a civilian 
agency. The administrative burden of managing a transportation 
system might not be desirable. The burden might be too great for the 
Army or the military and there might be other circumstances that 
would make it more desirable to have it done through a civilian 
agency. 

So to that extent this language was ¢ ch: anged, and as we pointed out, 
I think at the beginning, this is the only amendment that we have in 
the bill. 

Mr. Kar] Bendetsen, Assistant Secretary of the Army, will testify 
on this section. 

317 
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STATEMENT OF HON. KARL R. BENDETSEN, ASSISTANT SECRETARY 
OF THE ARMY 


1 (a) (27), 10 U.S. C. 1361 

Control of transportation systems in time of war. The President, in time of 
war, is empowered, through the Secretary of War, to take possession and assuny 
control of any system or systems of transportation, or any part thereof, and to 
utilize the same, to the exclusion as far as may be necessary of all other trattic 
thereon, for the transfer or transportation of troops, war material and equip 
ment, or for such other purposes connected with the emergency as may be needfi) 
or desirable. (Aug. 29, 1916, ch. 418, S. 1, 30 Stat. 645.) 

Mr. Benpetsen. Mr. Chairman and gentlemen, on August 25, 1950, 
the President, and through Executive Order 10155, then directed the 
Secretary of the Army as the successor to the Secretary of War to 
take possession of, and to assume the operation and control of, the 
major rail transportation systems of the United States. 

At that time the Secretary of the Army in turn made a delegatio: 
of responsibility to act for him, or to the Assistant Secretary of the 
Army, which is the office L hold, and it is in that capacity that T appea: 
before you as a spokesman for the Department of Defense, as well a 
the Department of the Army, in connection with these responsibilities. 

Mr. Freignuan. May I interrupt you right there? You stated the 
major transportation systems were taken over. It was my impression 
that it was all-inclusive. 

Mr. Benpersen. That is not quite correct, sir. I could respond to 
that, I think, in a general way by saying that in the United States 
there are approximately 660 short-line railroads. Under the Exec 
tive order we seized the physical transportation systems owned by the 
various corporate entities in the rail transportation business of all the 
so-called class I carriers, of which there are 37, and in all we have 
under our possession and in our control and under our operation 109. 

So 162 short lines, so-called, of the 660, are in our operation, po- 
session, and control, and the balance are not. That perhaps would 
give you in a brief way the picture. 

In representing the Department of Defense in that capacity, m) 
appearance therefore is with relation to the item 27 of section 1 (a) 
of House Joint Resolution 386. It is referred to on page 21 of House 
Document 368, Eighty-second Congress, and proposes that the autho: 
ity granted the President under the act of August 29, 1916, to take 
possession and assume operation and control of any system, or systems, 
of transportation, and that does not refer exclusively to rail but to 
any type, and it shall remain in full force and effect until 6 months 
after the termination of a national emergency. And in this case, unt! 
6 months beyond the termination of the national emergency which the 
President declared on December 16, 1950. 

The 1916 statute by its terms refers to a period which would expire 
6 months after the termination of a state of war. In that connection, 
and before proceeding any further, the Executive order to which | 
have referred, being No. 10155 of August 25, 1950, does not by its 
terms rest exclusively in a recitation of the power of the 1916 statute. 
I am sure the committee will in due course study the Executive order 
itself, but I should point out that in general terms it refers to the 
broad powers of the Executive, the Commander in Chief and the Pres 
ident, as well as the 1916 statute. 
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However, with respect to the 1916 statute itself, there is this, as 
the committee knows, interesting situation. The treaty with Japan 
has just been ratified by the Senate. It contemplates that the treaty 
becomes effective when a majority of the signatory powers have rat ified 
it. A ratification by the United States will become complete when 
the President, based on the action of the Senate, completes that proe- 
ess for the United States. 

The treaty, however, does not become complete until four more of 
the signatory powers have taken like action. When am: jority of the 
powers, which would involve four more beyond the action of the 
United States, have deposited their ratification, then the treaty goes 
nto full force and effect. At that moment the state of war between 
the United States and Japan is at an end. 

Therefore, with respect to the language of the 1916 act itself, and if 
that is the only authority to take action in an emergency, which I am 
not speaking to at the moment, that power would be at an end because 
it expressly refers to a state of war. 

However, I should like to lay emphasis on the fact that our re 
sponsibilities under the Executive order are quite clear. They are 
to assure a continued and uninterrupted operation of the transporta- 
tion system. Therefore, we as an agency are not in the policy-making 
sphere as to the conditions and so forth. However, we do have in the 
Department of Defense in our responsibilities with respect to the na- 
tional defense, a very clear and very cogent interest in the transporta- 
tion facilities of the United States. I know of no single element or in- 
gredient of our national fabric which can so quickly telegraph a 
paralyzing effect upon the capacity of the United States to provide 
for its own defense, to maintain its Armed Forces, and to carry for- 
ward our preparedness program than the transportation systems of 
the United States. 

Though many other parts of the warp and woof of our over-all ca- 
pacity are extremely important, their immediate paralyzing effect in 
no way parallels the impact of a transportation stoppage on our capa- 
bilities. 

We therefore feel that, particularly in view of the current condi- 
tions which call for the continuous support of major combat forces 
in the Far East, in Korea, the maintenance of our United States 
\rmed Forces in many parts of the world, including Europe, and the 
essential defense activities of the United States, that there must be 
some means in this time of stress and peril to assure that the transpor- 
tation facilities of the country can under all conditions be kept in 
continuous operation. 

These responsibilities clearly call for expeditious and dependable 
transportation by 2p by sea and by air of troops, their equipment, 
supphes and m: itériel, and, more than that, we would not be able to re- 
ceive anything in the way of replenishment from the factory docks of 
our industrial plants unless, of course, the component assemblies and 
ihe raw materials moved in commerce to those plants. 

Therefore the maintenance of the Armed Forces and provision of 
‘heir capabilities and readiness depends, as it depends on almost 
0 other single continuing support, on the transportation system of 


our great Nation. 





320 EMERGENCY POWERS CONTINUATION ACT 


Mr. Freignan. Mr. Bendetsen, may I interrupt’ It is my under 
standing that only railroads were taken over under the statute. Is 
that correct ? 

Mr. Benversen. That is correct, Mr. Chairman. 

Mr. Freiguan. | think for the purposes of the record it would be 
advisable for you to state why certain railroads were taken over and 
the necessity for taking certain railroads, whereas some of the short 
lines and others were not taken over. I would like to get into the 
record the real reason for your asking for the continuation of this 
power. 

Mr. Brenvetsen. Yes, sir. In the summer of 1950 two of the four 
operating brotherhoods, the Order of Railway Conductors and the 
Brotherhood of Railroad Trainmen, having gone through the pro 
cedures contemplated by the Railway Labor Act, to and including 
the appointment of an emergency fact-finding board under that act 
by the President, gave notice of strike action on the major railroad 
systems of the United States, which I have in a general way already 
described to you. 

And to avert a complete and paralyzing tie-up through a stoppage 
of those rail transportation systems, the President then issued Execu- 
tive Order 10155 directing the Secretary of the Army to take pos- 
session, control, and operation not only of the systems on which a 
notice of strike action had been given, but as necessary in the future, 
to take such further action in the way of seizure of systems as may 
be necessary in the light of further developments which might spread 
the intention to take strike action to other systems. 

It was by reason of that condition that the President then issued 
the Executive order I have described. Strike action was averted. 
The Army having received that directive, took the necessary steps 
to take possession and assume operation and control of the systems 
concerned, and the employees on the systems and who were repre- 
sented by the brotherhoods concerned were at that time queried. 

I asked the heads of the brotherhoods whether, in view of the fact 
that the systems were being taken over by the Government, their strike 
action of which they had given notice would be dissolved and whether 
they in concert would provide their members as operating employees 
on the systems throughout the period of Government operation, pos- 
session, and control. 

The heads of the brotherhoods then answered in the affirmative in 
response to my direct inquiry of them. 

Mr. Freiauan. Would you explain what would have been the legal 
situation, assuming—which did not happen—that the brotherhood 
leaders refused to withdraw the strike notice. 

Mr. Benpersen. If I understand the chairman’s question— 

Mr. Feicuan. What I want to know is, in view of the powers in 
the statute, if the railroad workers continued in their efforts as they 
had set forth to strike, if the violation continued or a strike really 
happened, what powers would you have under this statute / 

Mr. Benprrsen. Well, in the first place, Mr. Chairman, at the 
moment of seizure of the systems the Government became or stepped 
into the position of an employer. It has physical possession of the 
systems and it asked all those in operating and management positions 
to continue on under our orders. If there had been a refusal, then 
if the refusal had been on the basis of concerted action on the part 
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of the brotherhoods, then we would have at that moment, as we have 
in the past, due to subsequent developments requested the Department 
of Justice to seek a restraining order and an injunction requiring 
such concerted action to cease and desist. 

That course of action has been followed in the past in other seizures, 
and has been taken in the course of the current seizure. It rests upon, 
as I understand it, the inherent. power of the Government to protect 
itself against a paralyzing peril, and in all instances the courts have 
granted on application of the Department of Justice, on behalf of 
the Government, a restraining order. And in the case of certain 
work stoppages that occurred a year ago in the winter of 1951, those 
restraining orders were made permanent. 

There were certain evidences which were introduced into the court 
indicating that there had been a contempt of the injunction, and 
those concerned were found to be in contempt of the order, and a 
criminal contempt fine was levied, and those concerned were then 
placed on probation before any action was taken in connection with 
civil contempt. 

That. then, would be, T think, a general description of the legal 
situation based upon what has happened since and what happened 
in other cases before. Prior to the issuance of Executive Order 10155, 
there had been a strike on the Rock Island, a major system out of 
Chicago, hub of our national rail transportation systems, involving 
the Switechmen’s Union of North America, who represent, as I under- 
stand it. some of the same categories of employees as are represented 
to a large measure by the Brotherhood of Railroad Trainmen. 

That strike did close down the system. As time went on, it became 
increasingly apparent that it was having a direct and substantial 
effect of a prejudicial nature on our capacities to move equipment, 
support the Armed Forces, and get on with the preparedness program. 
Therefore an Executive order of the President was issued in July 
of 1950 directing the Secretary of the Army, as successor to the Sec- 
retary of War, to take over the Rock Island system 

We did take it over. I then established the organization required 
so ta do, and I sent word to the head of the switchmen’s union and 
asked whether he would direct his membership to support the action 
and return to their stations as employees under Government super- 
vision of the seized system. 

He declined, and at that moment we requested the Justice Depart- 
ment to apply for a restraining order and an injunction. We took 
over on Saturday morning, on July 8, and through cooperative efforts 
in the branches of the Government, we were able to provide the neces- 
sary supporting documentation for the Department of Justice to 
proceed that night, and a restraining order was issued about 11 o'clock 
that Saturday night, and on the issuance of the restraining order, we 
were then able to proceed with the operation of that system. 

So we had really both legal situations the chairman has alluded to: 
First, in the case of the Rock Island, it was down and there was a 
refusal, and we applied, through the Justice Department, for a re- 
straining order. In the case of the major action under Executive 
Order 10155, there was no stoppage, the strike action was averted, but 
in the winter of 1951 there were work stoppages in concert on the part 
of the Brotherhood of Railroad Trainmen. 
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We then applied for a restraining order, and as a result of that anc 
certain other courses of action we took, we were able to resume our 
normal operations. Then again in the last 3 weeks there was a stop 
page on the New York Central on the system west of Buffalo on thei: 
through line to the West, and we again requested parallel action and 
the Department of Justice did apply in the Federal District Court fo: 
the Northern District of Ohio and obtained a restraining order and 
that is to come on for hearing on the show-cause date, I think on the 
27th of this month. 

Does that then answer the chairman’s question / 

Mr. Fuianan. Yes. 

Mr. Forrester. Do you recall briefly what the prayers were in that 
petition for the injunction? Did it ask for a negative or a mandatory 
injunction ¢ 

Mr. Benpersen. I do not believe that it was a mandatory injunc- 
tion prayed for. I will place in the record, in response to your ques 
tion, if the committee wishes, a copy of the prayer and of the restrain 
ing order. [| Note: This information appears at the conclusion of Mr. 
Bendetsen’s testimony.] But as I recall it, and although I am a 
lawyer—— 

Mr. Forrester. Did I understand you correctly on that, that it was 
a cease-and-desist order ? 

Mr. Benpetsen. To cease and desist from concerted action involy 
ing work stoppages. 

Mr. Forrester. I had construed that as being purely negative in its 
nature. 

Mr. Benpersen. I know of no mandatory injunction, Mr. Forrester. 

Mr. Forrester. What are the injunctive powers? Would the court 
have a right to grant a mandatory injunction under the law? In 
other words, suppose they ceased and desisted, but that they did not 
go back to work. That is what I am figuring on. 

Mr. Benpetsen. I would be glad to undertake to express my genera! 
personal opinion, though TI should like to have it understood that in 
my present capacity in the Government, that is out of my bailiwick. 
T suppose at the moment I am an ex-lawyer, but I would be inclined, 
if I may tread now on thin ice or in the realm of opinion— 

Mr. Forrester. If you do not want to answer the question now. 
that is all right. 

Mr. Benpetsen. 1 would be inclined to think that inherently the 
general powers of the equity side would, T think, traditionally not be 
exercised to issue a mandatory injunction because of the feeling that 
a court would have that it would tend to stultify its powers. I remem- 
ber the old case where there was a contract to require an opera star 
to appear and sing at a certain time and in the first instance there 
was an application fer a mandatory injunction to require him to 
perform the contract and appear in accordance with its terms. 

Mr. Forrester. I assume that would deny—— 

Mr. Benpetsen. The equity court said “We will issue an order 
telling him that he cannot sing any other place, but of course we 
cannot make him.” 

Mr. Forrester. There would, of course, be a wide distinction in a 
case of that kind and the matter we are now addressing ourselves to. 

Mr. Benpetsen. There would, of course, be a very clear distinction 
in degree, but so far as I know the applications have always been to 
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cease and desist from concerted action. And neither the application 
nor the decrees, so far as I am aware in this instance, have contained 
mandatory action requiring the individual employee to pursue his 
employment. Why that has been the case, I perhaps am not qualified 
at the moment to say. 

Mr. Ferouan. You may proceed. 

Mr. Benversen. So that going back to the clear and vital nature of 
our transportation systems to the maintenance of our national defense, 
and the support of our Armed Forces and the creation of the necessary 
weapons and ammunition and material and equipment, they must, if 
they are to be effective, either in the land, sea, or air forces, our trans- 
portation systems are the most vital and immediate part and link of 
the chain of our national defense. Therefore the Defense Depart- 
ment, authorizing me to speak for it as well as in my capacity already 
described in connection with the operation of the systems, does strongly 
believe that whatever doubts there may be as to the power of the 
Government in a case of necessity to avert a stoppage of our system, 
and to step in and assure their operation must, in our own safety, be 
assured that any doubt that exists must be resolved. That is the first 
point which I would like to lay our emphasis upon. 

We are not addressing ourselves to the policy question as to which 
agency isthe proper one. Those are clearly questions which lie beyond 
the point I have just made. We feel most strongly that there must 
be an assurance of the capacity of the Government to protect itself 
against the paralyzing effect of a transportation stoppage. And it is 
on that ground that our first point rests. 

It seems to us that it is almost impossible to anticipate the circum- 
stances under which it might be necessary to exercise such a power, 
and again we urge upon the committee the necessity in this instance 
to remove and resolve any uncertainties which might exist. 

Mr. FeigHan. I would like te ask this question: When you take 
over the railroads, or when you have taken them over, if I am correct 
there usually has been some disagreement between management and 
the brotherhoods with reference to wages or rules or working condi- 
tions. Is that not correct ? 

Mr. Benvetsen. That is right, sir. 

Mr. FereHan. After you have taken over the railroads, what obli- 
gation do you feel that you have with reference to the problems that 
have been presented prior to your exercising your authority to take 
over the railroads? In other words. do you sit back there and say, 
“Well, now, you, management, and the labor brotherhoods have had 
a dispute, but we do not care what you do. We do not care whether 
management sits down with vou. and we do not care whether the 
brotherhoods do anything. We have got the railroads,” and that 
is all? 

What obligation do you feel you have? And if you feel that you 
have any, how do you exercise it? What have you done to bring 
about a settlement, if you have felt that you have had any obligation 
to do so? 

Mr. Benpersen. The Department of the Army is required under 
the Executive order, on behalf of the Government, to assure continued 
operation. So at our level, ours is purely an operating responsibility. 
We not only have no authority, but no responsibility to enter into the 
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area in the dispute between the owning companies and the brother- 
hoods. 

However, the Government as a whole, as the executive branch’ under 
the Railway Labor Act, does have a responsibility ; and agencies of the 
Government are provided expressly for the purpose of attempting to 
bring about a resolution of the disputes between the owning companies 
and the union or ganizations. The Railway Mediation Board is estab- 
lished under the Railway Labor Act expressly for that purpose; and 
has, to my knowledge, although I am not either with respect to author- 
ity or responsibility a party or participant to that—I have naturally 
kept in close touch with it—I know that the Board has exercised a 
continuing effort to bring about a resolution of that dispute. 

So much—if I have answered the first point—for our role with re- 
spect as to a dispute on a contract between two parties. We have no 
jurisdiction over the brotherhoods as entities, either incorporated or 
unincorporated entities; nor over the owning companies as entities 
to in any way force them into an agreement or to bring them together 
or to step in in the role of mediator, because agencies in the executive 
branch provided by law do have that responsibility for mediation and 
conciliation. 

Now as to the problems, therefore, which underlie the dispute which 
were precedent to our assumption by direction of the President of this 
responsibility for operation, we, therefore, are not either in the sense 
of responsibility or authority involved. Once, however, the systems 
are seized, we do become concerned with problems that arise thereafter. 

The Executive order provides, for example, that the operating con- 
ditions and rules and conditions of employment and all the rest of it 
shall remain in full force and effect until further order. Under the 
Executive order all those conditions in force on August 20, 1950, 5 
days before the date of the order, were crystallized by the terms of 
the order. But the order contemplates that they can be from time to 
time changed during the period of operation and control as may be 
required. 

Mr. Forrester. Through the courts, or where ? 

Mr. Benpetsen. No, by order of the Executive through the De- 
partment of the Army. Any such change in the operating conditions 
of employment, compensation, rules, what not, would have no bind 
ing effect after the period of Government control or operation or 
the like is over, because that is a matter of contract between the dis- 
puting parties. 

Once, if conditions arose where seizure itself terminated—and I 
earnestly hope that is soon: I have been hoping so every day since 
I first had this responsibility in addition to my other duties, of 
course, because IT do not feel comfortable about Government contro] 
and operation of such an industry, nor any industry. 

We therefore have had under consideration and have taken action in 
a number of cases, both affirmatively on the affirmative side, and nega- 
tively on the negative side. Let me speak to the first point. For ex- 
ample, there are two ways in which the Government can step into 
this role under this law through the Army. The first way would be to 
establish a large administrative body on the payroll of the Govern- 
ment to administer the d: ay-to-day affairs of each of these systems. 
As a matter of fact. that was done in World War T under, T believe, 
McAdoo. 
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The other way is to do only so much as is absolutely essential, keep- 
ing down the number of administrative staff, to assure operations and 
to use the people in the operating positions and in the management 
positions under the orders of the Government to carry out the day-to- 
day operations of the roads. e 

We, have chosen, as far as possible, the latter course. That does 
not mean we have not got the power to do otherwise, but in this time 
of stress, in this time of increasing build-up of the armed services and 
the complex and pressing problems with which we have to deal, we 
undertook—and I sincerely and honestly tried to reduce the number 
of people on the Government rolls who would be involved in day- 
to-day administration. 

In the first place, we have no intention nor any directive or respon 
sibility to change operating schedules. The Capitol Limited which 
runs between here and Chicago on the B. & O. system, we just wanted 
to keep going on that line on its regular schedule. So we have used 
the existing organization of the systems. We requested the owning 
carriers to agree that the people in management positions would be 
under our orders and directions, just as we asked in the initial in- 
stance that the heads af the brotherhoods ask their people to pledge 
themselves to do likewise; and both sides agreed. 

On the other hand, in these many systems. I have had a great many 
problems in which a given transportation system wanted to make a 
change in its operating situation. For instanée, the Hudson & Man- 
hattan had in mind a revision in its car-door operation. That is a 
commuter train, and it has had in mind the operation of car doors 
not unlike that which you find on the New York subway system. 

In order to make that change, it would have materially changed the 
conditions of employment and rules of quite a substantial number 
of their employees. So I directed that they must defer that change. 
In other words, I did not want at that time to get into the detailed 
operations or administration; and yet if I did not, I had to tell them 
to freeze it. If I had stepped into the matter, I would have needed 
in administrative organization in that kind of instance to deal with 
the problem in equity on both sides. 

In other instances we have very quietly had to supersede momentar 
ily the operating head of a unit. I had an extreme problem on a short 
line road which connected a number of steel plants: and if the road 
lias gone down, the steel plants would have gone down. And pos 
sibly—and this was a real emergency; they were going down without 
notice—not only would the steel production have been lost, but their 
blast furnaces would have been destroyed because there was not time 
to bank and to do the other things that would have prevented destruc- 
tion. 

I found on the best examination I could make that there was some- 
thing wrong with the operating head of the organization. He was 
not as we saw it in our best judgment taking the proper steps to deal 
with his operation, And that was why there was a threatened stop 
page without notice. 

I superseded him with one of my own people, and we straightened 
the situation out and assured operations; and then I withdrew the 
man. So the line of demarcation is not clear. It depends on the 
circumstances. 
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On the affirmative side, first of all, for example, as you gentlemen 
know, the wage structure of the operating employees of our railroads 
is extremely complex. It takes an army of accountants to compute it, 
and there are constant disagreements over whether the amount earned 
in a given day is or is not in accordance with the underlying agree 
ments. To administer such a wage structure requires a tremendous 
staff of experts; and therefore, in the beginning—and this was not a 
decision on my own part, because we have an operating responsibility ; 
we are below the level of the policy considerations on a major scale 
in this instance—from the standpoint of the Government I am re- 
quired to conduct my operations in accordance with the policy of 
the Government. I am not ina position to make policy. 

It has been the policy of the Government, clearly founded on the 
hope that the inducement to the disputing parties to settle not be 
removed by a change which would in effect eliminate the area of dis- 
pute, not to take steps which would remove the inducement of the 
disputing parties to make a settlement. 

Under that policy, therefore, we have used the agreements reached 
between corporate entities whose systems we have seized and the oper- 
ating unions or nonoperating unions as indicative of the proper com- 
pensation level. They through their collective-bargaining process 
are in a far better position than I to know what that should be, unless 
I had a large staff to do it myself. 

Therefore, for instance, last spring the 14 cooperating brotherhoods 
in the nonoperating unions, the people not in the yards and on the 
roads, but in the offices, and so forth, arrived at an agreement between 
the corporate entities and themselves which covered about 60 percent 
of the systems of the employees on the systems in our hands at that 
time—not 100 percent, but 60 percent. That agreement had no force 
and effect. In other words, the corporate entities and the brother- 
hoods having come to an agreement, what they agreed would not 
be applicable during the period of Government operation and control 
unless the Government placed it in effect. 

We did so. We used that as a criterion for what should be paid. 
In addition, as to the roads which had not been a party to this agree- 
ment, we placed that in effect by order, so we did exercise aflirma- 
tively our authority to get into that area. 

Last winter, in connection with the same problem, I issued General 
Order No. 2, which granted an interim wage increase to certain op- 
erating employees without reference to any agreement or any pattern 
at all. We gave them a retroactive increase. 

There are certain other instances where there have been a number 
of problems involving operations of the roads. We have dealt with 
them as we could in the best manner we could, both affirmatively, tell- 
ing them what they must do; or, as you put it a few moments ago in 
connection with the restraining order, telling them what they must 
not do. 

Does that answer in general your question ? 

Mr. Freteuan. Would you elaborate a little more to define just who 
are the beneficiaries of that interim wage increase that you author 
ized ¢ 

Mr. Benpersen. The interim wage increase of last year under Gen- 
eral Order No. 2 applied to all employees in operating positions, all 
of the road men and yard men, represented in most instances by the 
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four operating brotherhoods, the Brotherhood of Railway Trainmen ; 
the Brotherhood of Railway Conductors; the Brotherhood of Engine- 
men and Firemen; and the Switchmen’s Union of North America. All 
of them received an interim wage increase under General Order No, 2 
last year. 

Mr. Ferenan. At that time had there been a dispute between man- 
agement and the brotherhoods? 

Mr. Benpetsen. There had not; no, sir. The dispute between the 
operating unions and the owning carriers had been going on for a 
long time. There was no change in that. We had no application 
before us of any application for a specific amount of any kind. Very 
naturally the dispute between the brotherhoods and the owning com- 
panies was all about that subject, but we had nothing specific before us. 

Mr. Pickxerr. Mr. Bendetsen, is the effect of this interim agreement 
which has been placed into operation to make it a permanent part of 
the rail transportation systems’ agreement in those phases’ Or is it 
just going to last until you turn the railroads back to private manage- 
ment ? 

Mr. Benprersen. It was not an agreement at all. There were no 
negotiations. There was no agreement; it was an order which changed 
the level of wages. It would have no force and effect beyond the 
period of Government operation and control. 

It would, however, be inconceivable in the ultimate settlement of 
the dispute that it would not go way above that amount. So it would 
naturally be wrapped up in the final disposition. But it was not 
based on negotiation or agreement. 

Mr. Forrester. Mr. Witness, I want to ask you this: After you have 
a cease-and-desist order, or the Government takes over the transpor- 
tation lines, how do these laborers or these railroad people who feel 
that they do have a just cause for complaint approach that? Where 
you have that cease-and-desist order with the brotherhoods and so 
forth, how do they approach it and to whom do they appeal to show 
you that they are entitled to an increase ? 

Mr. Benpersen. In that connection, thus far the primary prob- 
lems have been bound up in the negotiations between the disputing 
parties for the settlement of their own dispute. We have not made 
any rules changes in our operations, and it has been the policy of the 
Government and within the framework of that policy, which we do 
not make in our own level, to avoid as far as practicable any action 
which would remove the incentive to the disputing parties to settle 
their dispute. 

At some point along the road at a future time, if this were long 
protracted beyond this, protracted already, a condition might arise 
in Which it might be necessary. However, I should point out to you— 
though this is not within my bailiwick—that there is no dispute 
between the disputing parties from the standpoint of the brotherhoods 
on rules changes. They have not asked for rules changes. What they 
have asked for is to leave the rules in status quo; whereas, as I under- 
stand it, the corporate entities who are represented in the negotiations 
have asked for certain agreements from the unions to change the rules, 
and therefore there has been no impulse or desire on the part of the 
operating employees who are manning the systems under our control 
to ask us to change any rules. 

Do I make my answer clear, sir? 
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Mr. Forrester. Maybe I have not made my question clear. Very 
frankly I do not know much about this subject, and I am trying to get 
some light on it. In other words, now, say this cease-and-desist order 
comes into operation. Does that impede the brotherhoods who are 
representing these workmen other than just to cease and desist so far as 
a strike is concerned ¢ 

Mr. Benpersen. Not other than that, no, sir. 

Mr. Forrester. They are still permitted to go ahead and to nego- 
tiate and to seek raises and try to justify them ? 

Mr. Benpetsen. Not only permitted to, but encouraged to. 

Mr. Feigoan. Assuming that the disputing parties arrive at a par- 
ticular settlement, then it comes within your discretion to approve or 
disapprove that settlement does it? 

Mr. Benpersen. That is right, sir. I have always in the past. and 
so long as I have the responsibility I would always in the future, with 
out hesitation, placed in effect any wage agreement arrived at by col- 
lective bargaining. 

I know of no better way to arrive at the proper level. In fact, if 
ought to be the only way, if it could be. I have never hesitated one 
moment. Of course, any action that I take would be subject to wage 
stabilization, which is wholly beyond my sphere; and in every case 
where there was such a question, I immediately, acting in this role, 
appealed to the wage stabilization authorities to permit me at once 
to place in effect any such change in wages as had been agreed to by 
collective bargaining between the disputing parties. 

Mr. Frrenan. While these negotiations are going on between the 
disputing parties, are either you personally or in your official capacity 
represented at the negotiations between the two parties / 

Mr. Benpetsen. No, sir, not in any way whatsoever. And clearly 
within the authority and responsibility delegated to me, it is beyond 
our role or mission. In fact, I do not deal in any way with the repre- 
sentatives who have power of attorney from the owning corporate 
entities for this negotiation. 

I do have communications with the heads of the brotherhoods to 
the extent I have described them to you; and IT have always told them, 
as they understand, that I have no responsibility or authority to enter 
in any way, shape or form into the negotiations. But beyond that, 
my door is always open, and I have talked to them on occasion over 
a period of time. 

At the start of this I saw their representatives in my office to make 
that clear to them, and they have understood and respected it. And 
so have the negotiating committees of the carriers. 

Mr. Fetanan. If I am not mistaken, many of these disputes have 
been going on for three or more years. Is that not correct ¢ 

Mr. benpyersen. That is right, sir. 

Mr. Weienan. Does that seem unduly long? 

Mr. Beypersen. I surely agree that it is unduly long. T hove felt 
so from the beginning. To give you a résumé of that aspect of it. I 
believe that the disputes began well over 314 years ago. During the 
course of those negotiations, the procedures of the Railway Labor 
Act were invoked by the Order of Railway Conductors, by the 
Brotherhood of Railroad Trainmen; and as to the Rock Island and 
such other roads as they were involved in, by the Switchmen’s Union. 

As to the first “wo mentioned, they certified their dispute under the 
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law, the Railway Labor Act, to the Mediation Board. No settlement 
was reached after a year and a half or so, and they therefore then cir- 
culated among their members—and I cannot give you precisely the 
date, but it was well before the summer of 1950—a ballot to poll their 
members as to whether they would authorize or not authorize strike 
action. 

As to the two brotherhoods I have described to you, the Order of 
Railway Conductors and the Brotherhood of Railroad Trainmen, 
their members did vote to authorize strike action. When that hap- 
pened, under the Sapper of the Railway Labor Act, then the Medi- 
ation Board made a certification in turn to the President that an 
emergency impended; and under the procedures of the act the Presi 
dent then appointed an emergency fact-finding board, the findings of 
which are not binding on either party. 

The emergency fact-finding board heard the issues and in the early 
summer of 1950 made their findings. Their findings were not ac 
cepted by the brotherhoods, and therefore a notice within 30 days 
afterward—the law, the Railway Labor Act, provides for a 50-day 
period after the board makes its findings before strike action may be 
taken—a notice of strike action was given by those two unions, having 
declined to accept the findings of the board. 

lt was at that point, but prior to the effective date of the notice of 
strike action, that Executive Order 10155 was issued. In the mean 
time the other two operating brotherhoods, the Brotherhood of Loco- 
motive Firemen and Enginemen and the engineers, had not gone 
through the emergency fact-finding-board procedure. They had not 
certified their dispute to the Mediation Board in accordance with the 
procedures of the Railway Labor Act. 

However, they then asked that they be included in the negotiations. 
Even though ordinarily it requires under that act that they make a 
certification by agreement of the parties, they need not do it. And so 
the other two operating unions joined with the first two IT have men 
tioned in the negotiations with the carriers’ conference committees. 
That is, the corporate entities have created three conference commit 
tees who represent them with power of attorney and power to act. 

So the four parties on the one hand, the four operating unions, and 
the three conference committees on the other, undertook to reach a 
settlement after we invoked our directive to take possession in August. 

That action culminated in its first significant phase on December 21, 
1950, when a memorandum of agreement was reached between the 
carriers’ conference group on the one hand and the four brotherhoods 
on the other, regarding the matter of wages and rules and the 40-hour- 
week issue. 

However, although the carriers’ conference group were bound to the 
agreement, it later appeared that it was apparently subject to ratifica- 
tion on the part of the brotherhoods. The parties themselves dispute 
that question back and forth, but I have no part in that one way or 
another, At any rate, I judge by the facts, and the facts were that 
it Was not ratified; and therefore the memorandum of agreement hay 
ing been signed and we having been informed that it was an agree- 
ment, we initiated steps tlie Boe to return the systems to private 
ownership. 

However, before we completed that action, it appeared that the 
brotherhoods were not going to ratify that memorandum of agree- 
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ment. At a later moment, in the spring of 1951, rather late in the 
spring, the Brotherhood of Railroad Trainmen broke off from the 
four- party negotiation and entered into an agreement with the car- 
riers’ conference committees who represented the owning corporate 
entities and arrived at a settlement of their dispute. 

I immediately placed in effect the wage changes which that con- 
templated after receiving approval from the Wage Stabilization 
Board. So three of the four still are carrying forw ard the dispute. 

Last fall, to bring it further up to date, Mr. Robertson, the head of 
the local Brotherhood of Locomotive Firemen and E nginemen, did 
certify his dispute because he circulated a strike ballot to his people 
early last fall. They voted, not having heretofore voted to authorize 
a strike, to authorize one. A certification was made. 

I requested at that time, because under the law I had to join with 
the Mediation Board—that is the only extent to which I have been 
any party to this—to request a fact- finding board. That was ap- 
pointed. "I believe the members of the panel - were not satisfactory to 
the brotherhood, and they so stated, and did not argue the case, but 
did appear, as I am told, merely to say that they did not regard the 
members of the panel as satisfac tory to them. 

When the findings were made, they did not accept the findings, and 
the 30-day cooling- off period expired February 28 of 1952. So ina 
measure that gives you a general history of the disputes and where 
they now stand. 

Mr. Frieguan. I am very much interested in your statement, if I 
understood correctly, that when it appeared, which subsequently 
proved not to be true, that there had been complete agreement, you 
stated that you were considering returning the operation to the rail- 
roads and stepping out under the provisions of the statute. 

Mr. Benpvetrsen. I immediately initiated the steps required. It is 
quite a process, but on the basis of the representation to me, I did 
not participate at all in the negotiations or the so-called agreement, 
I was then informed it was considered as an agreement. 

It appeared later that it was not. It appeared that it was not be- 
fore I had completed the necessary steps. What I had done was to 
take only internal steps; but there was a complete, clear-cut and imme- 
diate intention as soon as possible to get them back into private 
operation. 

We not only have no wish to continue this; we are most strongly 
and sincerely and continually hopeful that they will go back to pri- 

vate operation, I assure you. 

Mr. Friauan. You felt then at that time, based upon the premises 
which did not turn out, that it would be safe to return the management 
to the private operations ? 

Mr. Benpvetsen.. There was nothing to indicate that it would not 
be completely safe on the premises we have mentioned. 

Mr. Ferenan. Of course at that time the action in Korea was pretty 
much at its height. Is that not correct ? 

Mr. Benpetsen. That is right, sir. But if there had been an 
ugreement between the disputing parties, there would have been no 
reason to continue Government operation, because there was no 
threat. There would have been no threat to a suspension or curtail- 
ment of operations by work stoppage. 
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Assuming that the disputing parties had agreed, we would assume 
then that continued operations would be the case. That, however, did 
not prove to be the case. 

Mr. Fetanan. The situation as you view it now, of course, is such 
that you feel that it would not at all be safe to give up this power? 

Mr. Benversen. If they were returned to private possession and 
operation, I feel without ‘question there would be an immediate and 
com dete stoppage; without question. 

Mr. Forrester. Would we have any right to anticipate that these 
alagasse are going to be settled ? 

Mr. Benversen. I beg your pardon, Mr. Forrester, I did not hear 
you. 

Mr. Forrester. Is there anything to authorize us or to cause us to 
imagine that these disputes will be settled between the railroads and 
the brotherhoods ¢ 

Mr. Benpersen. I can only give you my personal opinion, Mr. 
Forrester; and my personal opinion is I see nothing at this moment, 
being by nature neither an optimist nor a pessimist. 

Mr. Forrester. In other words, it appears now rather hopeless. Is 
that might ¢ 

Mr. Brenversen. I see nothing to indicate any change in the situ- 
ation at this moment, sir. There is still a lively dispute between the 
three brotherhoods. 

Mr. Forrester. You have answered our questions directly, and I 
appreciate it. 

Mr. Benpersen. Thank you, sir. I think in my initial comments I 
did refer to the treaty situation, and in referring to that I did state 
that the recitations of Executive Order 10155 are not such as to rest 
exclusively on the 1916 statute. There would be, I assume, in the 
opinion of those responsible for such opinions at this time, on both 
sides, some disagreement as to the situation which would ensue if a 
state of war in accordance with the recitations of the 1916 law were 
to terminate. 

We feel that such a doubt must urgently be resolved, in view of 
the vital importance of transportation to our economy and its ability 
to produce the requirements for military preparedness, and because 
of our absolute dependence upon them for the support of our military 
force deployed as they are across the world. 

The request before the committee for consideration is, as I under- 
stand it, to carry forward the authority in somewhat different form 
than it now exists. First, to rest the statute not alone on a state of 
war but on a state of emergency declared by the President, and for 
6 months thereafter. 

May I address myself in a moment and come back to the 6 months 
thereafter part of it. 

And second, to vest in the President the discretion to select the 
agency in the executive branch of the Government which he might 
under a situation in the future, which might be different from the 
present, choose to carry out the directive to seize the systems for 
operating and control. 

From our point of view, in the Defense Department and in the 
Army, may I make perfectly clear that we are not before you in con- 
nection with what agency. We have never wanted this. We are 
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willing always to do our utmost to do the best we can with what we 
are required to do, and we are pretty busy. That is a matter of policy 
with regard to which I think very properly we are not either desirous 
of expressing an opinion or should we properly do so. Which agency 
is clearly, I think, outside the province of the military. ’ 

It would seem to me, speaking from my personal opinion only, that 
there might be situations in which the military departments were so 
pressed and absorbed with complex problems involv ing the defense of 
the country that it could be unwise to place the burden on us. We 
have always done it in the Army; we have always found a way to do it 
when asked. We have never wanted to and never asked for it, but 
so much for that, sir. 

As to the first point I mentioned, the continuance during a state 
of emergency rather than during a state of war, it would be within 
our own official know ledge w ithin the De partment of Defense that we 
could not carry forward our responsibilities as devolving upon us 
through acts of Congress and the directives of the Commander in 
Chief and discharge them if the systems were not in operation. 

Therefore, if the legal authority to continue this as nec essary were 
in turn dependent solely upon the continuation of what is a technical 
state of war anyway with Japan, it would make no difference in our 

capacity. The ratification of the treaty, its deposit by a majority of 
the powers as contemplated by the treaty to make it effective, would 
not in one iota of a degree make us any more able to do our job as 
directed to do it in the absence of continuous transportation after that 
event than before it in this time of emergency in the international 
situation. ' 

As to the 6 months thereafter, I could say to you gentlemen that 
it is a pretty complicated process to take possession of private prop- 
erty and then return it, so I would think that the 6 months thereafter 
from that standpoint, alone would, if I may venture an opinion into a 
field which is clearly one of congressional policy, be a prudent thing 
to provide in any event. 

That, [ think, is all I have in a direct way to add; and I would be 
more than happy to answer whatever questions you have that T can 
answer. 

Mr. Friuan. Mr. Bendetsen, we have been privileged to hear you 
and I want vou to know we appreciate it. I would like to ask one or 
two questions. 

We have considered transportation affecting railroads. I think for 
the purposes of the record it might be well to make mention of trans- 
portation such as in the air or on the sea. I wonder if under the 1916 
act in the First World War that power had been exercised or utilized 
with reference to sea transportation? I doubt if it had for air, but 
I would like to have you bring us up to date with reference to both 
sea and air inasmuch as it is within the province of the statute. 

Mr. Benpersen. Yes, sir. First, Mr. Chairman and gentlemen, 
what I have said as to the vital relationship of transportation systems 
to our national capabilities to provide for the common defense of the 
country today in this age and time was intended to relate to air trans- 
port as well as to sea transport. 

We have not exercised either the authority of the 1916 statute or 
whatever may be the inherent powers of the chief executive and com- 
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mander in chief in this area with respect to air transportation. I 
might say to the committee that some months ago we were told that 
there was imminent a stoppage of air transportation; and we were 
undertaking to prepare purely to determine how and in what manner 
it could be dealt with if it occurred. 

The dependence of the Military Establishment on air transport is 
clear and strong, as it is on sea transport. What I have said before, 
gentlemen, would apply to both of those media as well as to rail. It 
would be necessary to do so if there were a stoppage of consequence, 
either imminent, threatened, or in existence. 

We have not exercised, in answer to the second half of the chair- 
man’s question, as I understood it, this authority over either air 
transport or sea transport. 

Mr. Feruan. Do you care to comment with reference to transpor- 
tation by busses and trucks ¢ 

Mr. Benpetsen. We would consider that all forms of bulk convey- 
ance of substantial transport, including highway and inland water- 
way. to fall in the same category. We in the military are to an ever- 
increasing degree dependent upon highway transport to supplement 
the other forms of transport. We could not move large quantities of 
essential and vital military supplies from our depot complexes to rail- 
heads: or, without choking up a major port which is the end of a land 
line of transportation, move heavy amounts of equipment, supplies, 
and cargo through a port funnel for transport to sea witheut the em- 
ployment of substantial truck transportation. 

If vou bring vour rail cargo right up to the water's edge and at- 
tempt to unload, what happens is you congest a port: and a port 
should not be congested. It just impairs our entire capabilities, and 
also wastes a lot of time and money, if it is. 

The turn-around time of rail cars and the demurrage costs, the 
turn-around time of our sea transport coming to the shore line to pick 
it up, is a very vital element in a time when we must find every means 
to cut down the cost of doing the vital things we have to do. So high- 
way transport would be vital to us. 

I cite those only as illustrations. 

Mr. Forrester. In other words, it covers all public carriers. 

Mr. Benpetsen. Yes, sir. 

Mr. Feiauan. No public carriers other than the railroads have 
ever been taken over. Is that correct ? 

Mr. Benpersen. That is correct, sir, to the best of my knowledge. 
[ beg your pardon: may I correct my statement? I should have had 
In my mind a more accurate answer than I just gave. I was overseas 
at the time in the Army, but I have just been informed that during 
World War IT 104 truck lines were taken over. 

Mr. Pickxerr. Mr. Bendetsen, as I understand your statement, Ex- 
ecutive Order 10155, under which you now operate the rail transpor- 
tation systems, does not rest alone upon the language of the 1916 
statute. 

Mr. Benpetsen. I am not in a position to give a clear answer to 
your question. I, as a personal opinion, could say that the matter is 
in doubt: that there is a legal uncertainty as to whether or not there 
is inherent power aside from the statute in the Government to step in 
and protect itself against the real disaster that could ensue from a 
major transportation tie-up. 
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Mr. Picxerr. To say the least, there is in the language of that order 
certain phraseology that seeks to rest this seizure upon other bases than 
upon that 1916 statute. Is that not correct? 

Mr. Benversen. It is broad in its recitations; yes, sir. 

Mr. Picxerr. And that raises the question at least that the Execu- 
tive believes it has certain inherent powers above and beyond the 1916 
statute. 

Mr. BenvetseNn. I am not competent on that question, sir. 

Mr. Pickxerr. To say the least, it does raise the issue, does it not? 

Mr. Benversen. Certainly there is a real question of the legal 
vapabilities under our Constitution. 

{r. Pickerr. That question, then, is as to whether, aside from the 
statute, we have the right to exercise the Executive power of seizure 
and operate the transportation systems. 

Mr. Benversen. Yes, sir. 

Mr. Pickerr. Now, the 1916 statute itself grants the power to the 
Executive, and I believe I quote properly, “in time of war.” 

Mr. Benpersen. Yes, sir. 

Mr. Pickxerr. The argument is made that we have been resting our 
powers since. August 1950 upon the technical existence of a state of 
war with Japan, although there was no actual war with Japan. Now 
we apply these statutes technically—they have to be applied so— 
because the law is a pretty exact science in many regards, 

When this state of war with Japan ceases to exist by the implemen- 
tation of the Japanese Peace Treaty, do we not then cease to have the 
right under the terms of the 1916 statute to apply it / 

Mr. Benpersen. It would seem to me quite clear, although this is 
again an area on which in my official capacity I am not the man who 
has the responsibility for such opinions—but on the language of the 
statute, if the authority rests exclusively on the statute, I would assume 
it meant what it said. And in the absence of anything else, if there 
were no state of war, technical or otherwise, the statute itself would 
no longer grant the authority it speaks of. 

Mr. Pickerr. Now then, because we have that area of doubt of the 
Executive power to exercise such seizure except on the 1916 statute, 
is it not necessary in order to implement what you seek here to amend 
the language of the 1916 statute to some extent ? 

Mr. Benpersen. It is absolutely essential; yes, sir; on that premise. 

Mr. Pickerr. Is there proposed before us such. amendatory lan- 
guage ¢ 

Mr. Benpersen. Yes, sir. 

Mr. Pickerr. Where is it ? 

Mr. Benvetsen. It is found, sir, in item 27 of section 1 (a) of House 
Joint Resolution 386, on page 2, and beginning with line 1. The 
language appears : 

That, notwithstanding the termination hereafter of the war with Japan 
declared December 8, 1941 (55 Stat. 795), and of the national emergencies 
proclaimed by the President on September 8, 1939 (Proc. 2352, 54 Stat. 2643), 
and on May 27, 1941 (Proce, 2487, 55 Stat. 1647), and notwithstanding any procla- 
mation of peace with respect to such war— 

(a) The following statutory provisions shall remain in full force and effect 
until six months after the termination of the national emergency proclaimed by 
the President on December 16, 1950 (C. F. R., 1950 Supp. to title 3, p. 71), or 
until such earlier date or dates as the Congress by concurrent resolution either 
generally or for a particular statutory provision or the President either gen- 
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erally by proclamation or for a particular statutory provision may provide, any 
other terminal date or provision of law with respect thereto to the contrary 
notwithstanding. 

What I have just read, then, refers to what appears on page 5 begin- 
ning With line 20 and concluding with line 23 on that page: 

(27) Act of August 29, 1916 (ch. 418, sec. 1, 39 Stat. 645; 10 U. S. C. 1361) ; and 
the President may exercise his authority thereunder through such officers or 
agencies as he may designate. 

The net effect of that language would be to continue, as indicated on 
page 2, the time and modify the conditions under which the 1916 
statute may be exercised ; and as it appears on page 5, provide in addi- 
tion that the President may designate an agency other than the Secre- 
tary of War or his successor, the Secretary of the Army. 

Mr. Pickxerr. Mr. Bendetsen, assuming that this committee declines 
to include within the bill as it finally acts this section 27 on page 5 that 
you have just referred to, what happens? 

Mr. Benversen. First, there would be a controversy as to the con- 
tinued eflicacy of the present seizure, and that controversy would un- 
doubtedly be immediately before the Federal district court at Cleve- 
land, where there is now pending an application for a permanent 
injunction which has to be litigated. 

As a matter of fact, I believe that as of Saturday, the three operat- 
ing brotherhoods who are parties defendant in that action have filed 
a cross petition; and I would assume that because of the importance 
of the question and the differing opinions as to the inherent power of 
the Government to protect itself against such a peril in the absence 
of specific statutory language, that that cross petition would probably 
be amended. 

At least that would be a forum in which it could be immediately 
brought up; and thus we would be in a position of there being a doubt 
of uncertainty as to whether the continued operation of these vital 
rail systems could or could not be assured, a condition which, from the 
standpoint of our national defense—and again I am speaking for the 
Defense Department and not in the realm of broader policy—would 
be one of extreme gravity. 

Mr. Pickerr. In the beginning, then, we have run into a question of 
legal uncertainty. 

Mr. Benpetsen. Yes, sir. 

Mr. Pickerr. And it could only be decided based upon the Gov- 
ernment making an effort to continue through its proper agencies 
the operation of the transportation systems without the existence of 
this statute. 

Mr. Benversen. Yes, sir. 

Mr. Pickerr. Then that would, of course require several months 
to determine ultimately, presumably by the Supreme Court. 

Mr. Benpersen. That is right, sir. And I might add that there 
would be a question of whether there would or would not be a stay 
pending appeal if the decision of the district court, the trial court, 
were unfavorable from the standpoint of continuing the present 
seizure, 

That would be, I think, a matter clearly within the discretion of 
the trial judge. 

Mr. Picxerr. I think we must recognize that as a practical situa- 
tion this committee and the entire Congress is confronted with a 
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serious problem in the resolution before us, the Senate having taken 
its action concerning the Japanese Treaty last week. The remaining 
ucts are to be taken by four other powers who are signatory to the 
Japanese Treaty, I believe. 

Mr. Benpetsen. Yes, sir. 

Mr. Picxerr. Assuming that for practical considerations we are 
not able to arrive at a conclusion of this legislative process in the 
Congress prior to the ratification and implementation of the treaty 
by the necessary terms of its agreement, then we face this same 
dilemma, do we not ¢ 

Mr. Benpersen. Yes, sir; very clearly. As a matter of fact, I 
have here before me an opinion on the timing, which is only an 
opinion, but which I requested in order to prepare myself as best 
I could to appear before you as a helpful witness. 

Mr. Pickxerr. Mr. Bendetsen, may I interrupt you briefly now / 
Would you identify the writer of the opinion: and is it permitted, 
in view of its status with you, to insert that in the record of this 
transcript 

Mr. Benprrsen. I only asked in an informal way from the State 
Department their estimate of the time within which the remaining 
ratifications could be deposited; and IT am perfectly happy to state 
that estimate for the record, which could be as early as 3 weeks from 
now, and probably as a conservative estimate, 2 months. 

Mr. Pickerr. Then again adverting to the practical situation, this 
committee has not yet completed its hearings on the various subjects, 
some 60 items. We will not, in my judgment, be able to complete 
them earlier than the end of this week. Necessarily we are con- 
fronted with the practical resolution of our own conclusion. It is 
then reported to the full committee for its action. Some time will 
elapse necessarily after that before it can be checked into the floor 
for action. 

I would say that is at the very earliest a matter of 2 weeks before 
we could get this to the floor of the House for action. The Senate 
has as vet taken no step, as I understand it, to undertake a decision 
on this same question. So we are confronted within the Congress 
with the practical matter as well as you folks in your department. 

Mr. Benpersen. Indeed, sir. 

Mr. Picxerr. If we run into a situation here where we conclude 
as a committee that this statute is paramount in its importance above 
all the others, and it is going to expire with the resulting chaos that 
we can foresee, and we do want to extend and continue this power in 
the Executive, then what should we do about it? 

Mr. Benpetsen. I stand before you in all humility in undertaking 
to respond to that kind of a question and presuming to give advice 

Mr. Prcexerr. I asked for it: so if I do not like it, I do not have to 
take it. If I do, I may follow it. 

Mr. Benpetsen. That is fait enough, sir. I would think it would 
be of paramount importance if, as a practical matter, this could not be 
resolved in time, that the Congress undertake to act on this particular 
question. I am not a competent witness on the other parts of it, but 
1 do know as a real and a practical matter what the consequences 
would be if this situation were to collapse. 

Mr. Pickerr. Practically speaking, I will say there would probably 
be a cessation of rail transport. 
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Mr. Benpersen. Yes, sir. 

Mr. Pickxerr. And then it would be very difficult to imagine all 
of the adverse consequences that would follow, but any of us can 
imagine a great many of them. So much for that. 

Mr. Bendetsen, is it the view of those who present this to us that we 
can properly continue to base the authority to seize the transportation 
systems of the country under the 1916 act upon a declared emergency ¢ 
That is what we are being called on to do here, an emergency declared 
in December 1950. 

To point up the question a little better perhaps, let us assume that 
the cause for the declaration in December 1950 is removed. Primarily 
it was the Korean episode. General world conditions, of course, con- 
tributed largely to it, but let us assume we reach an agreement in 
Korea that eliminates that part of the cause and that that is done in 6 
months. 

About the time that is concluded we have some action in some other 
part of the world which gives rise to another declaration of emer- 
gency, we will say, as of September 1952. Should we continue on and 
on and on to base our legislative action for such transportation seizure 
upon declarations of emergency by the Executive? Or should we 
not give some thought that the Congress itself ought to take action in 
these matters? 

Mr. Benpersen. I think, sir, again that is an area on which I do 
not consider myself qualified in this role in my service to my country 
as Assistant Secretary to advise. I would, however, be inclined to 
think that the provision which is in the bill and which we in Defense 
have not drafted or presented, but it is before the committee, provides 


for action by the Congress by concurrent resolution to terminate the 
further grant of that authority. 

I think that that is found on page 2, and I will read it, if I may: 
line 12 and those that follow: 


The following statutory provisions 
which would, if this were adopted, authorize seizure and the continn- 
ance of seizure on the continuance of a national emergency pro 
claimed by the President— 
as the Congress by concurrent resolution either generally or for a particular 
Statutory provision * * *, 

It would seem to me on the question which you have raised, which 
is clearly one of congressional policy, that there is a protective clause 
which would not require the enactment of substantive legislation to 
amend the law. 

Mr. Pickerr. Mr. Bendetsen, we will leave that part of the subject 
for a moment. I want to ask this question. Your seizure powers and 
your action under those powers have resulted in your taking over the 
rolling stock, the motive power, the roundhouses, the shops, and all 
the physical properties of certain systems necessary to and incident 
to the actual operation of a railroad, including the personnel. 

Mr. Benpetsen. Yes, sir. 

Mr. Pickerr. As a necessary part of the operation of any railroad 
train, you must have fuel, coal or oil or the common fuels used. Elec- 
tricity is used in a good many of them. 

Mr. Benpetsen. Yes, sir. 
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Mr. Pickerr. Does this power that you have and that you exercise 
permit you to go into that field of motive power or the source of fuel 
for motive power in the event there is a threatened cessation of the 
availability of it? For instance, suppose we have a coal strike or an 
oil strike, or there is a strike in the electric-power field. How far 
can you go under your authority here? 

Mr. Benpersen. Under this particular Executive Order 10155, un- 
der which I am trying my best, I do not think there would be any 
authority. 

Mr. Pickerr. In other words, by limitation of the order you are 
estopped from getting any further than the actual railroad facilities 
themselves ? 

Mr. Benpersen. That is right, sir. I understand, however, that 
under the Defense Production Act there is a provision not unlike 
the provision which was adopted by the Congress during World War 
IT under the Selective Service Act and carried forward, which would 
authorize the seizure of facilities and commodities, which would have 
to be a separate line of action. I could not do it under order, but 
I understand there is statutory power to do so. 

Mr. Pickerr. It would then be done by some other agency to whom 
that statutory power would be delegated. Is that right? 

Mr. Benpersen. I think the President may select the agency. 

Mr. Piexert. It might be your agency or it might be some other. 

Mr. Benvetsen. I hope it would not be mine, but it could be. 

Mr. Forrester. Offhand, it looks as if it should be your power, if 
you have to exercise it. It would be bad for you to be doing one thing 
and another agency saying “No.” 

Mr. Picxerr. Of course I can see this, if there is such a threatened 
loss of productive capacity in coal and oil that we are talking about, 
it would have to apply to a whole lot more things than to the railroads 
themselves; and it might be a major operation that far transcends the 
set-up you have. But you had better answer Mr. Forrester instead 
of me, 

Let me ask you one more question. You have made it clear, I think, 
Mr. Bendetsen, that your field of operation here is that as an operator 
only and not as a policy maker. 

Mr. Benversen. That is right, sir. 

Mr. Pickxerr. I am going to ask you a question with reference to 
that policy field. What effort is now being made to settle the dispute 
that gave rise to the necessity for this transportation seizure ? 

Mr. Benprrsen. I am informed, as I understand to the extent of 
iny ability to keep informed, that the National Railway Mediation 
Board had both parties to the dispute before it again during the past 
7 days. I think there were conferences with the carriers on Monday 
last, and conferences with the brotherhoods on Tuesday last; and so 
on for the remainder of the week. 

As I understand it, there were conferences until late Saturday night ; 
and it was intended that there be another as of yesterday afternoon, 
but I believe it was continued until this morning. 

Those efforts, as I am informed, are being carried out by that agency. 

Mr. Picxerr. One further question, Mr. Bendetsen. Up to this 
point, the facts being as they are, your testimony has largely laid 
emphasis upon the seizures of the transportation system, the railroads, 
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because of the action and threatened action by the operating personnel, 
the employees. 

Mr. Benpevsen. Yes, sir. 

Mr. Pickerr. Let us assume the reverse were true, that the occasion 
for action was caused by the refusal of railroad management to carry 
out some obligation or responsibilities. Then your power to act would 
apply as w ell to them and the course of action that would follow would 
be in principle the same, would it not ? 

Mr. Benpersen. Yes, sir. The power would clearly rest, and with- 
out in any way being understood as implying any lack of capability, 
either on the fine operating employees, who for the most part during 
all of this time have stood by their posts of duty and done their part; 
or on the part of the management, who also has in their operating 
positions as management. 

It would be far easier if we had to step in and displace the top oper- 
ating positions, of course, on the management side than if the other 
were true. But the power is there; and, as I indicated, we have in a 
quiet way exercised it ina couple of instances. 

My policy when I started this last August—that is, a year ago An- 
gust—was that so far as practicable there would be no indication 
whatever by way of inconvenience or concern to the public interest 
that this was being operated in the hands of the Army. 

I have seldom had the satisfaction of seeing anything achieved in 
any enterprise to what might be called near perfection; but I did have 
the satisfaction of coming close to it when, after 8 months of such 
operation, we were having some stoppages and an acquaintance of 
mine who otherwise is well informed said, “Bendetsen, why does the 
Army not take these systems over?” 

Mr. Pickerr. This observation, and then I am through, Mr. Ben- 
detsen. Without wanting to cast any reflection or imply any adverse 
criticism on yourself as the operator or any of the parties to the dis- 
pute which gave rise to the necessity for the condition we find, or upon 
any persons who are charged with any responsibility toward resolv- 
ing the disputes, I do not like this situation. 

It smacks too much of nationalization in one of the basic industries 
of this country. There is no minimum of effort that ought to be made 
to resolve these disputes under the procedures that have been pre- 
scribed for voluntary agreement through collective bargaining and 
otherwise. 

I sincerely hope that the executive who is charged at the policy- 
making level and the agencies directed by law and otherwise to dis- 
charge those responsibilities will renew the efforts with added em 
phasis toward an early resolution so that we can get away from what 
looks to me like a tendency to nationalization of too many of our 
economic resources in this country. Thank you, Mr. Chairman. 

Mr. Benpetsen. If I may, Mr. Chairman, I certainly share very 
strongly. as I think all of those associated with me share, the concern 
over protracted seizure. And if I may refer at this a to my testi- 
mony before another committee on the Senate side a year ago, for 
the record, I did comment at length on that point and our views as 
operators: that we profoundly hoped that this would not be protracted 
and we were not comfortable in it. 

Mr. Forrester. I think Mr. Pickett should understand your posi- 
tion, because I think in this record here you have two or three times 
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made the statement that you hope you could be relieved as early as 
possible. I think that what Mr. Pickett was trying to say was, it 
looks like every effort should be made—in other words, I believe he 
said that there should be no minimum on it; that they should do 
everything they could to bring this matter to a conclusion, with the 
clear understanding that I know the position that you have taken. 
Tjoininthat. In fact, I think all of us join in that. 

Mr. BenpetseNn. Surely. I have no doubt of that. 

Mr. Feiauan. Are you going to read that statement ? 

Mr. Benpetsen. I refer to the hearings before the Committee on 
Labor and Public Welfare, United States Senate, Eighty-second Con- 
gress, first session, on the labor dispute between the railroad carriers 
and the four operating railroad brotherhoods, and to my testimony 
at that time commencing on page 571 of the document, and to such 
specific parts of it which do relate to the point we were just discussing. 

Mr. Bricxrretp. Mr. Bendetsen, in a period where there is Govern- 
ment seizure of the transportation systems, who becomes liable for any 
claims that may be made for the negligent operation of the transpor- 
tation systems during that period when the Government has control 
of the transportation systems? 

Mr. Benpersen. Following the time of seizure, and based on a 
previous precedent, and with the concurrence of the Attorney General 
and the staff of the Justice Department, I undertook to execute with 
the corporate entities an indemnification agreement which would hold 
the Government harmless in all cases involving claims for liability due 
to negligence, unless it involved an instance where the carrier in 
advance had protested—that is, had protested with respect to the 
indemnification agreement—that an order issued to our operating 
head might cause such an accident. 

Now we have that indemnification agreement with a view to, on 
return of possession, if possible, an ultimate exchange of releases. If 
it were not for that, there would be a real question and a question which 
might involve a liability on the part of the Government. 

Mr. Brickrretp. In this agreement that you promulgated or that 
you sought to enter into, who would be the indemnifier? Who would 
indemnify the Government, the railroad agencies, the railroad cor- 
porations? Who would be the surety ? 

Mr. Benpersen. The only surety we would have would be their 
assets. We would look to whatever their assets were to recoup for 
the Government. 

Mr. Bricxrrevp. In other words, it was an arrangement between 
the Government and the corporate entities whereby the corporate 
entities agreed to indemnify the Government against any losses they 
might suffer by reason of claims made against the Government. 

Mr. Benpetsen. That is right, sir. 

Mr. Bricxrretp. To digress a moment, under the present law as it 
now reads, the President, through the Secretary of Defense, I 
believe—— 

Mr. Benpetsen. Secretary of Army. 

Mr. Brickrietp. Secretary of Army—is empowered to take over the 
possession and control of the transportation facilities. How far has 
this delegation extended by way of a standing order wherein yourself 
as Assistant Secretary of the Army, in your own discretion, can take 
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whatever action you deem advisable without having to consult with 
either the President or the Secretary of the Army ? 

Mr. Benvetsen. From the standpoint of the operation within the 
Army, from the standpoint again of the Secretary of the Army, I am 
Secretary of the Army for this operation. He has given me a full 
delegation. I do , because I am accustomed both inside and outside 
of Government to working in large organizations, keep him informed 
of developments and do consult with him. But I have complete 
authority. 

As to the next echelon from the standpoint of the Government and 
the head of the Government, the President and his staff, I undertake 
to conduct my operation in accordance with their general policies. 
So I do consult before I act in any area where I might feel there 
would be a question involving policy. 1 have power and I try to use 
it in that framework. 

Mr. Brickrievp. In other words, as I understand it, this Executive 
order reads in, by way of implication, many conditions which are 
not expressly provided for in the present statutes. 

Mr. Benpetsen. | think that is right, sir. The statute does not 
go into any recitations as to the details of how to carry out such a 
seizure; and therefore the Executive order does recite within itself 
a great many of the details for carrying it out that do not appear in 
the statute. 

Mr. Brickrteitp. In your opinion which is of the greater impor- 
tance: The power which is given to the President to operate the 
transportation systems today for the prime purpose of promoting 
the war effort, or the continuation of this power under some Govern- 
ment agency incidental to controlling the railroads in order to control 
industry ? 

As I understand it, the national emergency will continue on after 
the war with Japan is terminated to provide for our defense effort ; 
and in doing so, primarily to control industry. 

Mr. Benpersen. I do not know that I am competent to respond 
to your question. I think that such controls over the economy as 
have been provided since Korea relate to the control more espe- 
cially of economic factors and influences such as prices and wages 
and the allocation of materials, rather than to control industrial 
plants, industrial entities themselves. 

So the question of what agency of the Executive branch should 
be used when necessary to take possession of these physical systems 
and control and operate them is not in my mind so clearly related 
to the areas you mentioned. I can see an affinity, of course. I would 
in my view feel that circumstances properly could and properly should 
govern the agency to be used, 

Mr. Feiguan. Mr. Burrus, how many other witnesses do you have 
with reference to this transportation problem 4 

Mr. Burrus. We have two other items dealing with transportation 
that are closely related to this. 

Mr. Forrester. I think he meant how many witnesses do you have? 

Mr. Burrus. Two witnesses; I am sorry. 

Mr. Ferenan. Are there any witnesses present who desire to testify 
in opposition to the continuation of this particular transportation 
statute, or at least with reference to it? 

( There was no response. ) 
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I am quite confident, however, that there will be some testimony by 
some members of the brotherhoods with reference to this particular 


statute. 

We appreciate your appearing before us and your testimony, Mr. 
Bendetsen. 

Mr. Benpetrsen. May I express my appreciation, Mr. Chairman, to 
you and the members of your committee for the courtesy extended 


me. 
Mr. Feiguan. We will adjourn until Wednesday morning at 10 
o'clock. 
DEPARTMENT OF THE ARMY, 
OFFICE OF THE ASSISTANT SECRETARY, 
Washington 25, D. C., March 26, 1932. 
Hon. MicHAEL A. FEIGHAN, 
Chairman, Subcommittee No. 4, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. FEIGHAN: In the course of ny appearance before your subcommittee 
on Monday, March 24, 1952, in connection with the Emergency Powers Continua- 
tion Act, I stated that I would supply for the record a copy of the prayer for 
relief and of the restraining order in connection with the current proceedings 
involving the United States of America and the Brotherhood of Locomotive 
Firemen and Enginemen, the Order of Railway Conductors, and the Brotherhood 
of Locomotive Engineers, in the United States District Court of the Northern 
District of Ohio. Accordingly, I am forwarding to you herewith a copy of the 
complaint for injunctive relief filed in that proceedings, together with a copy 
of the temporary restraining order which was issued by the district judge. 

I would like to thank you and the other members of the committee for the 
courtesy I received throughout my recent appearance before your committee. I 
appreciated the opportunity to give you what assistance I could and to discuss 
with you an extension of the act of August 29, 1916, in the manner contemplated 
by the Emergency Powers Continuation Act. ) 

Sincerely yours, 
Karu R. BENDETSEN, 
Assistant Secretary of the Army. 


Enclosures. 


IN THE UNITED STATES LDisTRICT COURT FOR THE NORTHERN Disrrict OF OT0, 
EASTERN DIVISION 


Civil No. — 


United States of America, plaintiff, v. Brotherhood of Locomotive Firemen and 
Enginemen, Order of Railway Conductors, and Brotherhood of Locomotive 


Engineers, defendants 


TEMPORARY RESTRAINING ORDER 


This action came on to be heard on the — day of March 1952, on the verified 
complaint of the United States and on the Exhibits annexed thereto and made 
a part thereof, including Executive Order No. 10141 and Executive Order No. 
10155, and the affidavits of Eugene C. Thompson, Executive Secretary of the 
National Mediation Board; J. M. Donaldsen, Postmaster General of the United 
States; Homer C. King, Acting Administrator of Defense Transportation Ad- 
ministration; Charles E. Wilson, Director, Office of Defense Mobilization; John 
D. Small, Chairman, Munitions Board, Department of Defense; Karl R. Bendet- 
sen, Assistant Secretary of the Army; Major General Frank A. Heileman, Chief 
of Transportation, Department of the Army; and of Major General C. D. Eddle- 
man, Deputy Assistant Chief of Staff for Operations, Department of the Army, 
and upon plaintiff's application for a temporary restraining order against the 
defendants; and it appearing to the Court that there now exists on the part of 
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the defendants, Brotherhood of Locomotive Firemen and Enginemen, Order of 
Railway Conductors, and Brotherhood of Locomotive Engineers, a strike against 
railroad systems of transportation in the possession, operation, and control of 
the United States: and that such strike, if permitted to continue, will deprive 
the Nation of essential transportation service, will greatly obstruct the flow of 
inerstate commerce and the transmission of the mails of the United States, will 
interfere with and obstruct the effective performance and discharge of vital and 
necessary Governmental functions and will frustrate the powers conferred by 
the Constitution and by acts of Congress upon the BPxecutive Branch of the 
Government, will imperil the National security, health, and safety, and will cause 
the United States of America to suffer immediate and irreparable injury for 
which it has no adequate remedy at law: and it further clearly appearing to the 
Court from the verified complaint and the affidavits annexed thereto that such 
immediate and irreparable injury would result to the United States of America 
before notice could be served to the adverse parties and a hearing had on the 
application of plaintiff for a temporary restraining order : 

Now, therefore, it is by the Court this — day of March 1952, ordered : 

1. That the defendants, Brotherhood of Locomotive Firemen and Enginemen, 
Order of Railway Conductors, and Brotherhood of Locomotive Engineers, their 
respective lodges or other subunits and each of them and their respective officers, 
agents, servants and employees and all persons in active concert or participation 
with them and each of them, be and they hereby are restrained pending further 
order of the Court from in any manner encouraging, ordering, engaging in, or 
taking any part in a strike in the railroad systems of transportation of the 
United States, which said systems are in the possession, control and operation of 
the United States of America under Executive Order No. 10141 and Executive 
Order No. 10155, or from in any manner interfering with or affecting the orderly 
continuance of work in the said railroad systems, and from taking any action 
which would interfere with this Court’s jurisdiction in the premises. 

2. That the respective members of the Brotherhood of Locomotive Firemen and 
Enginemen, Order of Railway Conductors, and Brotherhood of Locomotive En 
gineers, acting in concert, be and they hereby are restrained pending further 
order of the Court from (a) in any manner encouraging, ordering, engaging in, 
or taking any part in a strike in the railroad systems of transportation of the 
United States, which said systems are in the possession, control and operation 
of the United States of America under Executive Order No. 10141 and Executive 
Order No, 10155, (b) in any manner interfering with or affecting the orderly 
continuance of work in the said railroad systems, and (c) taking any action 
which would interfere with this Court's jurisdiction in the premises: and the 
said members, acting in concert, be and they hereby are directed to continue or 
resume their normal employment under Executive Order No. 10141 and Executive 
Order No. 10155; provided, however, that nothing in this paragraph shall be 
construed to require an individual employee to render labor or service without 
his consent nor to make the quitting of his labor or service by an individual 
employee an illegal act. 

3. That the Brotherhood of Locomotive Firemen and Enginemen, Order of 
Railway Conductors, and Brotherhood of Locomotive Engineers, their respec- 
tive lodges or other subunits,.and each of them and their appropriate respec- 
tive officers, agents, servants and employees and each of them, be and they here- 
by are directed forthwith to instruct—and to take all action as may be necessary) 
to insure that such instructions are carried out—all their respective members 
to continue or resume their normal employment under Executive Order No. 
10141 and Executive Order No. 10155. 

4. That this restraining order shall expire on March —, 1952, — M. o'clock, 
unless before such time the order for good cause shown is extended, or unless 
the defendants consent that it may be extended for a longer period. 

5. That plaintiff's motion for a preliminary injunction be set down for hear- 
ing on March —, 1952, at the hour of o'clock — M. 

District Judge. 
Issued March —, 1952, — M. o'clock. 
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IN THE UNITED States District Court FOR THE NORTHERN District or Onto 
EASTERN DIVISION 


Civil No. — 


United States of America, plaintiff, v. Brotherhood of Locomotive Firemen and 
Enginemen, Order of Railway Conductors, and Brotherhood of Locomotive 
Engineers, defendants 


COMPLAINT FOR INJUNCTIVE RELIEF 


The United States of America, by the Attorney General of the United States, 
brings this action against the defendants named above and alleges: 


I 


This is a suit to enjoin a strike by the defendants, Brotherhood of Locomotive 
Firemen and Enginemen, Order of Railway Conductors, and Brotherhood of 
Locomotive Engineers, and is brought to obtain a permanent injunction herein, 
to obtain temporary injunctive relief, and such further relief as may be necessary 
or proper. This Court has jurisdiction of this suit by virue of Title 28, United 
States Code, Section 1345, and Section 301 (c) of the Labor Management Rela- 
tions Act, 1947 (29 U. 8. C. 185 (¢)). 


II 


A. On information and belief, defendant, Brotherhood of Locomotive Firemen 
and Enginemen, is an unincorporated labor organization and represents em- 
ployees in the railway industry. Defendant maintains its principal office in the 
City of Cleveland, State of Ohio, which is within the territorial limits of this 
Court. 

B. On information and belief, defendant, Order of Railway Conductors, is an 
unincorporated labor organization and represents employees in the railway in- 
dustry. Duly authorized agents of the said defendant are engaged, in the City 
of Cleveland, State of Ohio, which is within the territorial limits of this court, 
in representing and acting for employee members of said defendant. 

©. On information and belief, defendant, Brotherhood of Locomotive Engineers, 
is an unincorporated labor organization and represents employees in the railway 
industry. Defendant maintains its principal office in the City of Cleveland, State 
of Ohio, which is within the territorial limits of this Court. 


III 


A, On July 8, 1950, the President of the United States, acting under the Con- 
stitution and laws of the United States, including the Act of August 29, 1916 
(39 Stat. 645; 10 U. S. C. 1861), issued Executive Order 10141 (15 F. R. 4363), 
a copy of which is annexed hereto as Exhibit A, and expressly made a part hereof. 
By the terms of said Executive Order, possession, control and operation of the 
system of transportation of Chicago, Rock Island and L’acific Railroad Company 
were taken over, as of July 8, 1950, by the United States of America, through 
the Secretary of the Army, all as is more fully set forth in the text of the said 
Executive Order. 

B, On August 25, 1950, the President of the United States, acting under the 
Constitution and laws of the United States, including the Act of August 29, 
1916 (3 Stat. 645; 10 U. 8S. C. 1361), issued Executive Order No. 10155 (15 
F. R. 5785), a copy of which is annexed hereto as Exhibit B and expressly made 
a part hereof. By the terms of said Executive order, possession, control and 
operation of the enumerated carriers by railroad were taken over by the United 
States of America, through the Secretary of the Army, all as is more fully set 
forth in the text of the said Executive order, as of August 27, 1951; and posses- 
sion, operation and control of certain other railroad transportation systems have 
been assumed by the United States since that date in accordance with said 
Executive Order 10155. 

IV 


A. As appears from the affidavits attached to and made a part of this com- 
plaint, a large proportion of emloyee members of the defendants serving various 
railroad systems of transportation in and about the vicinity of St. Louis, Mis- 
souri, including the Terminal Railroad Association of St. Louis, and on that 
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portion of the system of transportation of the New York Central Railroad Com- 
pany which is west of Buffalo, New York, have ceased their normal employment. 
All the said systems of transportation are in the possession and control of the 
United States pursuant to the aforesaid statute and Executive orders. 

B. On information and belief, there exists a substantial threat that the strike 
by defendants will be extended to affect other systems of transportation by 
railroads now in the possession, control, and operation of the United States. 

Cc. The nature of the work of the said employees and their relationship to the 
operation of the transportation systems in the possession, control, and operation 
of the United States are such that a work stoppage on their part necessarily 
results in the inability to perform their jobs of the remaining railway employees 
serving these and other railroad systems and the cessation or serious curtailment 
of normal and essential railway operations. 

D. The aforesaid work stoppages constitute a strike by the defendants against 
the United States of America in its operation of the affected railroad systems. 

BE. Such strike will deprive the Nation of essential transportation service and 
will obstruct the flow of interstate commerce and the transmission of the mails 
of the United States over the affected railway systems. 

F. Such strike will interfere with and obstruct the effective performance and 
discharge of vital and necessary governmental functions and will frustrate the 
powers conferred by the Constitution and by Acts of Congress upon the Executive 
branch of the Government. 

G. Sueh strike, if permitted to continue or occur, will imperil the National 
security, health, and safety. 

Vv 


Unless the said strike by the defendants is enjoined, the United States of 
America, plaintiff herein, will suffer immediate and irreparable injury for which 
it has no ndequate remedy at law. 

Wherefore, plaintiff, United States of America, prays: 

1. That this Court enter its order enjoining the defendants, and their respective 
officers, agents, servants, aud employees, and all persons in active concert or 
participation with them, and each of them, from in any manner encouraging, 
ordering, engaging in, or taking any part in a strike in the transportation by 
railroad systems in the possession, control, and operation of the United States, 
or from in any manner interfering with or affecting the orderly continuance of 
work in the said railroad systems, and from taking any action which would inter- 
fere with this Court’s jurisdiction in the premises. 

2. That this Court enter its order enjoining the respective members of the 
defendants, Bretherhood of Locomotive Firemen and Enginemen, Order of Rail- 
way Conductors, and Brotherhood of Locomtive Engineers, acting in concert, 
from in any manner encouraging, ordering, engaging in or taking any 
part in a strike in the transportation by railroad systems in the possession, con- 
trol and operation of the United States, or from in any manner interfering with 
or affecting the orderly continuance of work in the said railroad systems, and 
from taking any action which would interfere with this Court’s jurisdiction on 
the premises: Provided, however, that nothing in this paragraph shall be con- 
strued to require an individual employee to render labor or service without his 
consent nor to make the quitting of his labor or service by an individual em- 
ployee an illegal act. 

3. That this Court enter its order directing the said defendants and their 
appropriate respective officers, agents, servants, and employees, and each of 
them, to instruct forthwith—and to take all action as may be necessary to insure 
that such instructions are carried out—all their respective members to continue 
or to resume their normal employment. : 

4. That this Court, pending the final determination of this cause, issue a pre- 
liminary injunction restraining and enjoining the defendants, their respective 
members, officers, agents, servants, and employees, and all persons in active 
concert or participation with them, and each of them, in the manner and form 
aforesaid. 

5. That, pending the issuance of the aforesaid injunction, the Court issue 
forthwith a temporary restraining order restraining and enjoining the defend- 
ants, their respective members, officers, agents, servants, and employees, and all 
persons in active concert or participation with them, and each of them, in the 
manner and form aforesaid. 
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6. That the Court grant plaintiff such other and further relief as may be jus! 
and proper. 
J. Howarp McGraru, 
Attorney General of the United States. 
By HotmMes BALDRIDGE, 
Assistant Attorney General. 
Joun J. KANgE, Jr. 
United States Attorney. 
Epwarp H. Hickey, 
Special Assistant to the Attorney General. 
Jess H. Rosenswere, 
JoHN G. ROBERTS, 
Attorneys, Department of Fustiec. 


VERIFICATION 
Criry OF WASHINGTON, 
District of Columbia, 3s: 

Holmes Baldridge, Assistant Attorney General, United States of America, 
being first duly sworn, says that he has read the foregoing complaint of the 
United States and knows the contents thereof and that the same is true of his 
own knowledge except as to the matters which are therein stated to be on 
information and belief and as to those matters he believes them to be true 


Subscribed and sworn to before me this — day of March, 1952. 
Votary Public in and for the District of Columbin 
My Commission expires——. 


Jury 8, 1950. 
EXECUTIVE ORDER No. 10141 


POSSESSION, CONTROL, AND OPERATION OF THE TRANSPORTATION SYSTEM OF THE 
Cricaco, Rock IsLANnp & Pacrric RAtLroAp CoMPANY 


Whereas I find that as a result of labor disturbance there are interruptions, 
and threatened interruptions, of the operations of the transportation system 
owned or operated by the Chicago, Rock Island & Pacific Railroad Company :; 
that it has become necessary to take possession and assume control of the said 
transportation system for purposes that are needful or desirable in connection 
with the present emergency; and that the exercise, as hereinafter specified, of 
the powers vested in me is necessary to insure in the national interest the opera 
tion of the said transportation system. 

Now, therefore, by virtue of the power and authority vested in me by the Con 
stitution and the laws of the United States, including the act of August 29. 
1916, 39 Stat. 619, 645, as President of the United States and Commander in 
Chief of the armed forces of the United States, it is hereby ordered as follows: 

1. Possession, control, and operation of the transportation system owned or 
operated by the Chicago, Rock Island & Pacific Railroad Company (hereinafter 
referred to as the company) are hereby taken and assumed, through the Secre- 
tary of the Army (hereinafter referred to as the the Secretary) as of four 
o'clock, Eastern Standard Time, July 8, 1950; but such possession and contro! 
shall be limited to real and personal property and other assets used or useful 
in connection with the operation of the said transportation system. 

2. The Secretary is directed to operate or to arrange for the operation of, the 
transportation system taken pursuant to this order in such manner as he 
deems necessary to assure to the fullest possible extent continuous and uninter 
rupted transportation service. 

3. In carrying out the provisions of this order the Secretary may act through 
or with the aid of such public or private instrumentalities or persons as he 
may designate, and may delegate such of his authority as he may deem necessary 
or desirable. The Secretary may issue such general and special orders, rules, 
and regulations as may be necessary or appropriate for carrying out the 
provisions, and to accomplish the purposes, of this order. All Federal agencies 
shall comply with the orders of the Secretary issued pursuant to this order 
and shall cooperate to the fullest extent of their authority with the Secre- 
tary in carrying out the provisions of this order. 
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4. The Secretary shall permit the management of the company to continue 
its managerial functions to the maximum degree possible consistent with the 
purposes of this order. Except so fur as the Secretary shall from time to time 
otherwise provide by appropriate order or regulation, the board of directors, 
officers, and employees of the company shall continue the operation of the said 
transportation system, including the collection and disbursement of funds 
thereof, in the usual and ordinary course of the business of the company, in the 
name of the company, and by means of any agencies, associations, or other 
instrumentalities now utilized by the company. 

5. Except so far as the Secretary shall trom time to time otherwise determine 
and provide by appropriate order or regulation, existing contracts and agree- 
ments to which the company is a party shall remain in full force and effect. 
Nothing in this order shall have the effect of suspending or releasing any obli- 
gation owed to the company, and all payments of such obligations shall be made 
to the company by the persons obligated to the company. Except as the Secre- 
tary may otherwise direct, there may be made, in due course, payments of divi- 
dends on stock and of principal, interest, sinking funds, and all other distribu- 
tions upon honds, debentures, and other obligations; and expenditures may be 
made for other ordinary corporate purposes. 

6. Until further order of the President or the Secretary, the said transporta 
tion system shall be managed and operated under the terms and conditions of 
employment in effect on June 24, 1950, without prejudice to existing equities or 
to the effectiveness of such retroactive provisions as may be included in the 
final settlement of the dispute between the company and the workers. The 
Secretary shall recognize the right of the workers to continue their membership 
in labor organizations, to bargain collectively through representatives of their 
own choosing with the representatives of the company, subject to the provisions 
of applicable law, as to disputes between the company and the workers; and 
to engage in concerted activities for the purpose of such collective bargaining or 
for ether mutual aid or protection, provided that in bis oninion such concerted 
activ ties do not interfere with the o, eration of the transportati nm syscem tein 
hereunder. 

7. Except as this order otherwise provides and except as the Secretary ma) 
otherwise direct, the operation of the transportation system taken hereunder 
shall be in conformity with the Interstate Commerce Act, as amended, the 
Railway Labor Act, as amended, the Safety Appliance Acts, the Employers’ 
Liability Acts, and other applicable Federal and State laws, Executive orders, 
local ordinances, and rules and regulations issued pursuant to such laws, Execu 
tive orders, and ordinances. 

8. Exeept with the prior written consent of the Secretary, no receivership, 
reorganization, or similar proceeding affecting the company shal! be instituted : 
and no attachment by mesne process, garnishment, execution, or otherwise shall 
be levied on or against any of the real or personal property or other assets of 
the company. 

9 The Secretary is authorized to furnish protection for persons employed or 
seeking employment in or with the transportation system of which possession 
is taken hereunder; to furnish protection for such transportation system; and 
to furnish equipment, manpower, and other facilities or services deemed neces- 
sary to carry out the provisions, and to accomplish the purposes, of this order 

10. From and after four o'clock, Eastern Standard Time, on the eighth day 
of July, 1950, all properties taken under this order shall be conclusively deemed 
to be within the possession and control of the United States without further 
act or notice. 

11. Possession, control, and operation of the transportation system, or any 
part thereof, or of any real or personal property taken under this order shall 
be terminated by the Secretary when he determines that such possession, control, 
and operation are no longer necessary to carry out the provisions, and te aecom- 
plish the purpose, of this order. 

Harry 8S. TRUMAN, 

THE Wuire House, July 8, 1950. 





EXkCUTIVE OrpEeR No. 10155 
POSSESSION, CONTROL, AND OPERATION OF CERTAIN RAILROADS 


Whereas, I find that as a result of labor disturbances there are interruptions, 
and threatened interruptions, of the operations of the transportation systems 
owned or operated by the carriers by railroad named in the list attached hereto 
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and made a part hereof; that it has become necessary to take possession and 
assume control of the said transportation systems for purposes that are needful 
or desirable in connection with the present emergency; and that the exercise, 
as hereinafter specified, of the powers vested in me is necessary to insure in the 
national interest the operation of the said transportation systeurs : 

Now, therefore, by virtue of the power and authority vested in me by the 
Constitution and the laws of the United States, including the act of August 
29, 1916 (39 Stat. 619, 645), as President of the United States and as Commander 
in Chief of the armed forces of the United States, it is hereby ordered as fol- 
lows: : 

1. Possession, control, and operation of the transportation systems owned 
or operated by the carriers by railroad named in the list attached hereto and 
hereby made a part hereof are hereby taken and assumed, through the Secre- 
tary of the Army (hereinafter referred to as the Secretary), as of 4 o’clock 
P. M. Eastern Standard Time, August 27, 1950; but such possession and control 
shall be limited to real and personal property and other assets used or useful 
in connection with the operation of the transportation systems of the said car- 
riers. If and when the Secretary finds it necessary or appropriate for carrying 
out the purposes of this order, he may, by appropriate order, take possession 
and assume control of all or any part of any transportation system of any other 
carrier by railroad located in the continental United States. 

2. The Secretary is directed to operate, or to arrange for the operation of, 
the transportation systems taken under, or which may be taken pursuant to, 
this order in such manner as he deems necessary to assure to the fullest possible 
extent continuous and uninterrupted transportation service. 

3. In carrying out the provisions of this order the Secretary may act through 
or with the aid of such public or private instrumentalities or persons as he may 
designate, and may delegate such of his authority as he may deem necessary 
or desirable. The Secretary may issue such general and special orders, rules, 
and regulations as may be necessary or appropriate for carrying out the pro- 
visions, and to accomplish the purposes, of this order. All Federal agencies 
shall comply with the orders of the Secretary issued pursuant to this order and 
shall cooperate to the fullest extent of their authority with the Secretary in 
carrying out the provisions of this order. 

4. The Secretary shall permit the management of carriers whose transporta- 
tion systems have been taken under, or which may be taken pursuant to, the 
provisions of this order to continue their respective managerial functions to the 
maximum degree possible consistent with the purposes of this order. Except so 
fur as the Secretary shall from time to time otherwise provide by appropriate 
order or regulation, the boards of directors, trustees, receivers, officers, and em- 
ployees of such carriers shall continue the operation of the said transportation 
systems, including the collection and disbursement of funds thereof, in the usual 
and ordinary course of the business of the carriers, in the names of their respec- 
time companies, and by means of any agencies, associations, or other instru- 
mentalities now utilized by the carriers. 

5. Except so far as the Secretary shall from time to time otherwise determine 
and provide by appropriate orders or regulations, existing contracts and agree- 
ments to which carriers whose transportation systems have been taken under, 
or which may be taken pursuant to, the provisions of this order are parties, 
shall remain in full force and effect. Nothing in this order shall have the effect 
of suspending or releasing any obligation owed to any carrier affected hereby, 
and all payments shall be made by the persons obligated to the carrier to which 
they are or may become due. Except as the Secretary may otherwise direct, 
there may be made, in dune course, payments of dividends on stock, and of 
principal, interest, sinking funds, and all other distributions upon bonds, de- 
bentures, and other obligations; and expenditures may be made for other ordi- 
nary corporate purposes. 

6. Until further order of the President or the Secretary, the said transporta- 
tion systems shall be managed and operated under the terms and conditions of 
employment in effect on August 20, 1950, without prejudice to existing equities 
or to the effectiveness of such retroactive provisions as may be included in the 
final settlement of the disputes between the carriers and the workers. The 
Secretary shall recognize the right of the workers to continue their membership 
in labor organizations, to bargain collectively through representatives of their 
own choosing with the representatives of the owners of the carriers, subject to 
the provisions of applicable law, as to disputes between the carriers and the 
workers: and to engage in concerted activities for the purpose of such collec- 
tive bargaining or for other mutual aid or protection, provided that in his opinion 
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such concerted activities do not interfere with the operation of the transporta- 
tion systems taken hereunder, or which may be taken pursuant hereto. 

7. Except as this order otherwise provides and except as the Secretary may 
otherwise direct, the operation of the transportation systems taken hereunder, 
or which may be taken pursuant hereto, shall be in conformity with the Inter- 
state Commerce Act, as amended, the Railway Labor Act, as amended, the 
Safety Appliance Acts, the Employers’ Liability Acts, and other applicable Fed- 
eral and tSate laws, Exec utive orders, local ordinances, and rules and regula- 
tions issued pursuant to such laws, Executive orders, and ordinances. 

8. Except with the prior written consent of the Secretary, no receivership, 
reorganization, or similar proceeding affecting any carrier whose transportation 
system is taken hereunder, or which may be taken pursuant hereto, shall be insti- 
tuted ; and no attachment by mesne process, garnishment, execution, or otherwise 
shall be levied on or against any of the real or personal property or other assets 
of any such carrier: provided that nothing herein shall prevent or require ap 
proval by the Sec retary of any action authorized or required by any interlocutory 
or final decree of any United States court in reorganization proceedings now pend- 
ing under the Bankruptc y Act or in any equity receivership cases how pending. 

9. The Secretary is authorized to furnish protection for persons employed or 
seeking employment in or with the transportation systems of which possession 
is taken hereunder, or which may be taken pursuant hereto; to furnish protection 
for such transportation systems; and to furnish equipment, manpower, and other 
facilities or services deemed necessary to carry out the provisions and to accom- 
plish the purposes of this order. 

10. From and after 4 o’clock p. m. Eastern Standard Time on the said 27th day 
of August 1950, all properties taken under, or which may be taken pursuant to, 
this order shall be conclusively deemed to be within the possession and control of 
the United States without further act or notice. 

11. Possession, control, and operation of any transportation system, or any 
part thereof, or of any real or personal property taken under, or which may be 
taken pursuant to, this order shall be terminated by the Secretary when he deter- 
mines that such possession, control, and operation are no longer necessary to 
carry out the provisions and to accomplish the purposes of this order. 

[s]} Harry S. Truman 
Tue Wuite Howser, August 25, 1950. 


EASTERN REGION 


230 Park Avenue, New York 17, 


(Col. Gustav Metzman, Regional Director, N. Y.) 





Location of operating 


Army 
headquarters } 


Corporate name of railroad 
area 





Owosso, Mich 
New York, N. Y 


The Ann Arbor Railroad Company 
Boston and Albany Railroad (The 
pany, Lessee). 


New York Centra) Railroad Com- 


Boston and Maine Railroad 

The Buffalo Creek Railroad Company (Erie Railroad Company 
Lehigh Valley Railroad Company, Lessces). 

Canadian National Railway Company Lines in New England 

Canadian Pacific Railway Company Lines in New England__- 

Central Vermont Railway, Ine 

The Champlain and St. Lawrence Railroad Company (C anadian Na- 
tional Railway Company, Lessee). 


and 


The Chesapeake and Ohio Railway Company Pere Marquette District_- 


Chicago, Indianapolis and Louisville Railway Company 
The Chicago River and Indiana Railroad Company... ----- 
The Cincinnati Union Terminal Company 

The Cleveland Union Terminals Company 

The Delaware and Hudson Railroad Corporation_. 

The Delaware, Lackawanna and Western Railroad C omps ny. 
The Detroit and Toledo Shore Line Railroad Company - - 
Detreit Terminal Railroad Company 

Detreit, Tolede and Ironton Railroad C ompany 

Erie Railroad C ompany 

The Federal Valley Railroad Company 

The Fort Street Union Depot Company 

Grand Trunk Western Railroad Company. - 

Indiana Harbor Belt Railroad Company 

The Lake Terminal Railroad Company 

Lehigh and New England Railroad Company 

Jehigh Valley Railroad Company EP 


Boston, Mass_. 
Buffalo N. Y 


Montreal, Quebec 
Montreal, Quebec 
St. Albans, Vt__- 
Montreal, Quebec 


Detroit, Mich 
Lafayette, Ind 
Chicago, 1] 
Cincinnati, Ohio- 
Cleveland, Ohio 
Albany, N. Y 
New York, N. Y 
Detroit, Mich 
Detroit, Mich 
Dearborn, Mich 
Cleveland, Ohio 


do 
Detroit, Mich 
: do 
Chicago, I] 
Lorain, Ohio 
Bethlehem, Pa 
New York, N. Y 


Se et ot 


a] 


FAN ooo Nh ow 


—hto 
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EASTERN ReGION—Continued 


Corporate name of railroad 





The Lorain and West Virginia Railway Company 
Louisville & Jeffersonville Bridge and Railroad C Sompany 
Maine Central Railroad Company RES ‘ 
The Monongahela Railway Company ea 
Montour Railroad Company 
The New York Central Railroad Company 
NYC RR—Buffalo and East 
NYC RR—West of Buffalo 
Michigan Central Railroad. 
1. C.C. & St. L. Railway 
Peoria & Eastern Railway 
Ohio Central 
The New York, Chicago and St. Louis Railroad Company 
The New York, New Haven and Hartford Railroad Company 
New York, Ontario & Western Railway 
Northampton and Bath Railroad Company 
The Pittsburgh and Lake Erie Railroad Company 
The Pittsburgh & West Virginia Railway C ompany 
Pittsburgh, Chartiers & Youghiogheny Railw: 1y Company 
Portland Terminal Company 
Toledo, Peoria & Western Railroad 
The River Terminal Railway Company 
Union Freight Railroad Company (Boston, Mass.) 
The United States and Canada Railroad Company (Canadian National 
Railway Company, Lessee) 
Wabash Railroad Companys 
The Newburgh and South Shore Railway Company ! 


2RS CONTINUATION ACT 


Location of operating | Army 
headquarters / area 


/ 


Cleveland, a: 
New York, 
Portland, Mn aine 
Pittsburgh, Pa 


do 
New York, N. Y 


Cleveland, Ohio 
New Haven, Conn 
Middletown, N. Y 
Northampton, Pa 
Pittsburgh, Pa 
do 
do 
Portland, 
Peoria, I] 
Cleveland, Ohio 
foston, Mass 
Montreal, Quebec 


Maine 


St. Louis, Mo 


Pittsburgh, Pa 
| 


1 In addition to the above, this railroad was seized pursuant to Executive Order No. 10155, as of 1909 hours 
January 22, 1951, because of threat of work stoppage on the part of employees of the railroad represented by 
the Brotherhood of Railroad Trainmen and the Brotherhood of Locomotive Firemen & Enginemen. 


ALLEGHENY REGION 


B. White, 
and 


(Col. Roy 


Charles Street, Baltimore 1, 


Corporate name of railroad 


The Akron, Canton & Youngstown Railroad Company 

The Baltimore and Ohio Chicago Terminal Railroad Company 

The Baltimore and Ohio Railroad Company : 

Bessemer and Lake Erie Railroad Company 

Brooklyn Eastern District Terminal 

Bush Terminal Railroad Company 

Chicago Union Station Co 

The Central Railroad Company of New “Jerse y 

Central Railroad C ompany of Pennsylvania 

Curtis Bay Railroad Company 

Hudson & Manhattan [Railroad Company 

The Huntingdon and Broad Top Mountain Railroad and Coal Company 
(C. Stevenson Newhall, Trustee). 

The Indianapolis Union Railway Company 

The Jay Street Connecting Railroad 

The Long Island Railroad Company (David E. 
L. Delatour, Trustees). 

McKeesport Connecting Railroad Company 

New York Dock Railway 

The Pennsylvania Railroad Company 

Baltimore and Eastern Railroad C om pany 

Pennsylvania-Reading Seashore Line 

Reading Company 

The Staten Island Rapid Transit Railway Company. 

The Washington Terminal Company 

The Monongahela Connecting Railroad ? 

The Aliquippa & Southern Railroad Company ? 

The Cuyahoga Valley Railway Company ? 


Smucker and Hunter 


' Military District of W stained: 


regional director, Baltimore & Ohio Building, 


Baltimore 
Ma.) 


Army 
area 


Location of operating 
headquarters 


Akron, Ohio 
Chicago, 11 
Baltimore, Md 
Pittsburgh, Pa 
Brooklyn, N. Y 
do 
Chicago, I] 
Jersey City, N.J 
do 
Baltimore, Md 
New York, N.Y 
Huntingdon, Pa 


vie — to to ote 


bell. Bleed 


Indianapolis, Ind 
Brooklyn, N. Y- 
Jamaica, N. Y 


Pittsburgh, Pa 

Brooklyn, N. Y 

Philadelphia, Pa 
do 

Camden, N. J 

Philadel hi Pa.. 

New York, y 

Ww windy D.C 

Pittsburgh, Pa 
do 

Cleveland, Ohio 


2 In addition to the above, these railroads were seized pursuant to Executive Order 10155 as of 0330 hours 
January 21, 1951, because of work stoppages C: aused by employees represented by The Brotherhood of Rail- 


road Trainmen on the Monongahela Connecting R:z iilro « The other 
against future labor disturbances. All 3 


and were included in the Executive order. 


2 roads were included as insurance 
roads are subsidiaries of the Tones & Laughlin Steel Corporation 
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POCAHONTAS REGTON 


(Col. R. AH. Smith, Regional Director, Roanoke 17, Va.) 


Corporate name of railroad 


(he Chesapeake and Ohio Railway Company, Chesapeake District 
Norfolk and Portsmouth Belt Line Railroad Company 

Norfolk and Western Ra‘lway Company 

The Virginian Railway Company 


SOUTHEASTERN REGION 
(Col. Ernest E. 
ington, D.C.) 


Corporate name of railroad 


The Alabama Great Southern Railroad Company 

Atlantic Coast Line Railroad Company 

Atlanta and West Point Railroad Company 

Central of Georgia Railway Company 

Charleston & Western Carolina Railway Company 

Cincinnati, Burnside & Cumberland River Railway Company 

he Cincinnati, New Orleans and Texas Pacific Railway Company 
Clinehfield Railroad Company 


Florida East Coast Railway Company (Scott M. Lostin and John W 


Martin, Trustees) 
Georgia Railroad 
Georgia Southern and Florida Railway Company 
Gulf, Mobile and Ohio Railroad Company 
Harriman and Northeastern Railrozd Company 
Illinois Central Railroad Company 
Chieago and Iinois Western Railroad 
Jacksonville Terminal Company 
Kentucky & Indiana Terminal Railroed Company 
Louisville and Nashville Railroed Company 
lhe Nashville, Chattanooga & St. Louis Railway 
New Orleans and Northeastern Railroad Company 
Norfolk Southern Railway Company 
Richmond, Fredericksburg and Potomac Railroad Company 
Seaboard Air Line Railroad Company 
Southern Railway Company 
rennessee Central Railway Company 
Che Western Railway of Alabama 
New Orleans Terminal Company 
St. Johns River Terminal Company 
Atlanta Terminal Company 


Military District of Washington 


Location of operating = Army 
headquarters rea 


Richmond, Va 
Norfolk, Va 
Roanoke, Va 
Norfolk, Va 


to to te be 


Norris, Regional Director, Southern Railway Building, Wash 


Location of operating 
headquarters 


Washington, D.C 
Wilmington, N.C 
Atlanta, Ga 
Savannah, Ga 
Wilmington, N.C 
Washington, D C 


, 
Erwin, Tenn 
St. Augustine, Fla 


Atlanta, Ga 
Washington, D. C 
Mobile, Ala 
Washington, D.C 
Chicago, Il 

do 
Jacksonville, Fla 
Louisville, Ky 


Nashville, Tenn 
Washington, D.C 
Norfolk, Va 
Richmond, Va 
Norfolk, Va 
Washington, D. ¢ 
Nashville, Tenn 
Atlanta, Ga 
Washington, D.C 
do 
Atlanta, Ga 
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CENTRAL WESTERN REGION 


(Col. J. D. Farrington, regional director, La Salle Street Station, 
Chicago 6, Il.) 


Location of operating 
headquarters 


Corporate name of railroad 





The Atchison, Topeka and Santa Fe Railway Company 

The Belt Railway Company of Chicago 

Chicago & Eastern Illinois Railroad Company sanndcee do SSE 

Chicago & Illinois Midland Railway Company . Sanaa | Springfield, Il 

Chicago, Burlington & Quincy Railroad C ompany __ nF Patel ob Chicago, Ml 

The Colorado and Southern Railway Company : | Denver, Colo. __..-- 

Davenport, Rock Island and North Western Railway ‘Company aks | Davenport, lowa 

The Denver and Rio Grande Western Railroad Company | Denver, Colo 

Noithwestern Pacific Railroad Company ---------------} San Rafael, Calif 

Los Angeles Junction Railway Company a 5 Los Angeles, Calif_- 

Chicago and Western Indiana Railroad Company. - sd Para Chicago, Il. __-- 

The Ogden Union Railway and Depot Company ES | Ogden, Utah 

Oregon, California & Eastern Railway Company . (oath Falke, c ai 

Peoria and Pekin Union Railway Company == 2 

San Diego & Arizona Eastern Railway Company ..| San Diego, Calif 

St. Joseph Terminal Railroad Company ‘ .| St. Joseph, Mo 

Union Pacific Railroad Company , : oka ....-.-| Omaha, Nebr 

The Western Pacific Railroad Company. ___-- ne | 526 Mission St., San 
Franeiseo, Calif. .... 

The Colorado & Wyoming Railway Company : = Sbhiche tinsel | Denver, Colo 

Southern Pacific Company - -- exhabbdcae | San Francisco, Calif__. 

Chicago, Rock Island & Pacific Railroad oe Te | ; Chicago, Ill... ........ 








SOUTHWESTERN REGION 


(Col. Clark Hungerford, Regional Director, Frisco Building, St. Louis, Mo.) 





| Location of operating | Army 


Corporate name of railroad head quarters area 





Abilene & Southern Railway Company due | Dallas, Tex aa 
Alton and Southern Railroad__-- ; East St. Louis, Tl___-- 
Asherton and Gulf Railway Company a Houston, Tex neue 
Asphalt Belt Railway Company Pole ee pare ‘ 

The Beaumont, Sour Lake & W estern Railway Company. _ he eA 
Fast St. Louis junction Railroad Company ERI a pi sae em Stock Yds., 


Fort Worth and Denver City Railway Company nomae ..... Fort Worth, Tex 
Galveston, Houston and Henderson Railroad Company ; ....| Galveston, Tex 
Gulf, Colorado and Santa Fe Railway Company 2 do__. 
Houston and Brazos Valley Railway Company __- ; ...| Houston, Tex 
Houston Belt & Terminal Railway Company do Meh 
International-Great Northern Railroad Company --- saa cieedicbadie Palestine, Tex , 
The Kansas City Southern Railway Company panama Kansas City, Mo__.. 
Kansas City Terminal Railway Co pany ; do ; 
Kansas, Oklahoma & Gulf Railway Company __- ae eS Muskogee, Okla 
Louisiana & Arkansas Railway Company ------ Kansas City, Mo-- 
Manufacturers Railway Company : St. Louis, Mo 
Midland Valley Railroad Company .--. . we : .. Muskogee, Okla 
Missouri-Kansas-Texas Railroad C ompany_ . wae: SO 
Missouri-Kansas-Texas Railroad Company of Texas _. Dallas, Tex 
Missouri Pacific Railroad Company. saad ; wee ..| St. Louis, Mo 
New Iberia & Northern Railroad Company ; Houston, Tex 
New Orleans, Texas & Mexico Railway ated iGinin acetone do ” 
Oklahoma City-Ada-Atoka Ry. Co____-...---- ne AS Muskogee, Okla_. 
The Orange & Northwestern R. R. C hp Te ahi SLE LO EE Houston, Tex 
Panhandle and Santa Fe Ry. Co_.---._.----- : ‘ ...-.-----' Amarillo, Tex 

Rio Grande City Ry. Co-- Se ae é peuigniweke F Houston, Tex 

San Antonio Southern Ry. ”: iS cilssinesardiecredtilp totes ini do 

San Antonio, Uvalde & Gulf R. R. Co_ iat sth iclctioia ...do 

San Benito & Rio Grande Valley Ry. Co___.--.-----.--.-.-- do 

The St. Louis, Brownsville « Mexico Ry. do 

8t. Louis-San Francisco Ry. Co-_-__-- bibkieieires St. Louis, Mo 

St. Louis-San Francisco & eens Ry. ines ; Gs 

St. Louis Southwestern Ry. Co bani _.do 

St. Louis Southwestern Ry. Co. of Texas.____- . es | ; 
Sugar Land Ry. Co ened ; Houston, Tex 
Terminal Railroad Association = Oe. Set... . St. Louis, Mo 
Texas & New Orleans R. R. fia aide dpdlesbiceriocasens - Houston, Tex. 
The Texas & Pacific Ry. Co . Dallas, Tex 

The Texas Mexican Ry. Co i ee = 








Army 
ares 


oe es 


— hh 
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SoUTHWESTERN ReEGIOoN—Continued 


, | Location of operating | Army 
. . 
Corporate name of railroad headquarters area 


i 


rexas-New Mexico Ry. Co ...-.----| Dallas, Tex 
Texas Pacific-Missouri Pacific Terminal R. R. of New Orle ans New Orleans, La 
rexas Short Line Ry. Co : ..| Dallas, Tex 
Union Ry. Co. (Memphis, Tenn.) Memphis, Tenn 
he Union Terminal Co awe PK 

Che Weatherford, Mineral Wells & Northwestern Ry. Co do 

‘he Wichita Valley Ry. Co : Fort Worth, Tex 
Fort Worth Belt Ry. Co Dallas, Tex 


ee Oe ee 


} 
; 


NORTHWESTERN REGION 


(Col. Robert S. MacFarlane, Regional Director, Fifth and Jackson Streets, 
St. Paul 1, Minn.) 


‘ Location of operating Army 
Cc ate name ailro: z ’ J 3 
orporate name of railroad headquarters area 


Camas Prairie R. R. Co Lewiston, Idaho 


Chicage & North Western Ry. Co Chicago, Ill 5 
Chieago Great Western Ry. Co eel do 5 
Chicago, Milwaukee, St. Paul & Pacific R. R. Co do 5 
Chicago, St. Paul, Minneapolis & Omaha Ry. Co do 5 
Duluth, Missabe and Iron Range Ry. Co ale Duluth, Minn... --- 5 


Iron Range Division. 
Missabe Division. 
Duluth, South Shore & Atlantic R. R. Co_. Marquette, Mich ___-_; 
Duluth, Winnipeg & Pacific Ry. Co Montreal, Quebec | 
Elgin, Joliet & Eastern Ry. Co Chicago, Il | 
Great Northern Ry. Co St: Paul, Minn | 
Green Bay & Western R. R. Co Green Bay, Wis_-..-.-- | 
Che Minneapolis & St. Louis Ry. Co Minneapolis, Minn 


Minneapolis, St. Paul & Sault Ste. Marie R. R. Co | do 
The Minnesota Transfer Ry. Co ae Ae St. Paul, Minn 
do a 


Northern Pacific Ry. Co ; ’ 
Che Northern Pacific Terminal Co. of Oregon. - : <= Portland, Oreg 
Oregon Electric Ry. Co do 


Oregon Trunk Co wid sbicebcdee Tee es A rae 
Sioux City Terminal Ry. Co Oe eee Se nangileie cere sin «ixnied MS Gans: EUs 
Spoks ine, Portland & Seattle Ry. Co s —— Oreg. 

The Saint Paul Union Depot Co | St. Paul, Minn. 


AAMAaAartAarnmurwrgnuauqre a 


ES ON ES ee OE pe eek oa eee Des Moines, lowa_..-- 
Green Bay, Wis. 


The Railway Transfer Co. of the C ity of Minneapolis dh citmpntohshis Bikeds > Minneapolis, Minn. -. 
Kewaunee Green Bay & Western R. R. Co... v . “ 


| 


AFFIDAVIT 
Crry oF WASHINGTON, 
District of Columbia, ss: 

Eugene C. Thompson, being first duly sworn, deposes and says: 

1. I am the Executive Secretary of the National Mediation Board, and, as a 
part of my official duties, have custody of the Board’s files and records. I have 
exumined the Board's files and records relative to the labor dispute between the 
New York Central Railroad Company, Lines West of Buffalo, New York, includ- 
ing the Toledo and Ohio Central Railway Company, the Terminal Railroad 
Association of St. Louis, and other carriers, and certain of their employees rep- 
resented by the Brotherhood of Locomotive Engineers, the Brotherhood of Loco- 
motive Firemen and Enginemen, and the Order of Railway Conductors of Amer- 
ica, labor organizations, and find that such files and records contain the fol- 
lowing information relative to the dispute. 

2. On March 15, 1949, the Order of Railway Conductors and the Brotherhood 
of Railroad Trainmen jointly served notice under the provisions of the Railway 
Labor Act upon all carriers whose employees in train and yard service (road 
conductors, road brakemen, flagmen and train baggagemen, and yard foremen, 
yard helpers, switchtenders, car retarder operators, and certain yardmasters) 
ure represented by the two organizations, of their desire to negotiate a 40-hour 
week with 48 hours pay, and time and one-half rates for Sundays and holidays 
for all classes or crafts of yard service employees, including affiliated crafts or 
classes; the establishment of graduated rate of pay tables based on weight on 
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drivers of engines used, in all classes of road and yard service; the restoration 
of standard wage rates in the Western Territory; and modification of certain 
other rules, including reducing the basic passenger day for trainmen from 150 
to 100 miles. These proposals of the two organizations were met by counter 
proposals from the carriers of their desire to change various existing pay pro 
visions, rules, regulations, interpretations, or practices. After meetings of loca! 
representatives on the various carriers, conference Committees were authorized 
by the trunk line carriers in the Eastern, Western, and Southeastern territories 
to continue negotiations on the National level. 

3. Negotiations opened between representatives of the three Carriers’ Confer 
ence Committees and the Order of Railway Conductors and Brotherhood of 
Railroad Trainmen in Chicago, Illinois, on September 22, 1949. These confer- 
ences terminated on December 14, 1949, without an agreement being reached. 
The Chairmen of the three Carriers’ Conference Committees made application 
for the mediation services of the National Mediation Board on December 15, 
1949. This application was docketed as NMB Case A-3290 on December 19, 
1949. 

4. Mediation proceedings commenced in Chicago, Illinois, the full Board par 
ticipating, on January 16, 1950, and continued until February 14, 1950. On that 
date, the mediation conferences having failed to produce a settlement, the Na 
tional Mediation Board proffered arbitration of the controversy under the pro 
visions of Sections 7 and 9 of the Railway Labor Act. On the same date, Febru- 
ary 14, 1950, the carriers, acting through their regional conference committees, 
agreed to arbitration, but the two organizations, the Order of Railway Con- 
ductors and the Brotherhood of Railroad Trainmen, rejected arbitration under 
the Act. 

5. The Order of Railway Conductors and Brotherhood of Railroad Trainmen 
set a strike date for February 27, 1950. The threatened traffic interruption was 
reported to the President of the United States by the National Mediation Board, 
as provided in Section 10 of the Railway Labor Act, and on February 24, 1950, 
the President issued an Executive Order creating an emergency board. This 
action had the effect of maintaining the status quo pending consideration of the 
issues in the dispute, and the rendition of its report to the President. This 
emergency board commenced its hearings in Chicago, Illinois, on March 2, 1950, 
and these hearings were concluded on May 9, 1950. The report of emergency 
board to the President was filed on June 15, 1950. 

6. On June 20, 1950, the Order of Railway Conductors and Brotherhood of 
Railroad Trainmen advised the carriers in conference that the recommenda- 
tions of the Emergency Board were not acceptable to them. The National Media- 
tion Board then proffered its further services in mediation on June 25, 1950, this 
proffer being docketed as NMB Case A-3437, and further conferences were re- 
sumed by the Board Members with representatives of the parties in Chicago, 
Illinois, on June 27, 1950. On July 11, 1950, the Conductors and Trainmen or- 
canizations telegraphed the President that they had rejected the recommenda- 
tions of the Emergency Board. Mediation conferences being held in Chicago 
were transferred to Washington on July 17, 1950. 

7. On August 4, 1950, the Presidents of the Order of Railway Conductors and 
Brotherhood of Railroad Trainmen telegraphed the President of the United 
States requesting that he take over the railroads, and giving assurance that 
their membership would remain at work if this were done. Conferences at the 
White House commenced on August 7, 1950. The White House conferences were 
recessed on August 23, 1950, at the suggestion of these two organizations. On 
that date the two organizations set a Nation-wide strike to commence on August 
28, 1950. 

8. The President, on August 25, 1950, issued an Executive Order placing con- 
trol and operation of certain of the rail carriers, including all important trunk 
line and switching railroads, under the Secretary of the Army. Following this 
action, conferences between the Order of Railway Conductors and Brotherhood 
of Railroad Trainmen, the White House, and the members of the National Media- 
tion Board continued until the latter part of September, when they were recessed 
due to the Convention of the Brotherhood of Railroad Trainmen, which met in 
Miami, Florida, from September 20 to November 1, 1950. 

9. While the events recorded above were transpiring the Brotherhood of Loco- 
motive Engineers and the Brotherhood. of Locomotive Firemen and Enginemen 
had also served wage and rules demands on carriers whose employees in engine 
service are represented by these two organizations, and the carriers had in turn 
served counter proposals for rules changes upon them. 
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10. Under date of November 1, 1949, the Brotherhood of Locomotive Firemen 
and Enginemen requested that all firemen and helpers, hostlers and hostler 
helpers be granted a 5-day work week in yard, transfer and belt-line service, 
effective December 1, 1949, with 48 hours pay; further, that all above assign- 
ments be for not less than 5 consecutive days per week; all service in excess of 
5 days per week and 8 hours per day be paid for at rate of time and one-half, 
the overtime rate to apply also to work on all legal holidays. 

11. On or about January 5, 1950, the Brotherhood of Locomotive Engineers 
presented proposals to all carriers on which they represented locomotive engineers 
as follows: 

For men in yard service 

A. Basie rates, arbitraries and special allowances of engineers in yard service 
to be increased 20 percent. 

B. All service by yard engineers, except extra engine shifts and filling of 
vacancies in assigned service, be incorporated into workweek assiguments and 
bulletined, no assignment to be for less than 5 consecutive days in a week with 
guarantee of work on each day assignment is bulletined to operate. 

(, Yard engineers to be paid at time and one-half for service performed on 
5 specified holidays. 

D. Yard engineers assigned to extra board to be guaranteed one basic day's 
pay for each day assigned to extra list. 

For men in road service 

A. Engineers assigned in all classes of freight service to be guaranteed monthly 
earnings of not less than 3,200 miles at rates applicable to engines or other power 
used exclusive of arbitraries or special allowances. 

B. Engineers assigned to freight extra board to be guaranteed not less than 
one basic day’s pay for each day assigned to extra list, exclusive of arbitraries, 

(. Engineers in assigned passenger service and those assigned to extra pas- 
senger lists to be guaranteed not less than 4,000 miles per month, exclusive of 
arbitraries or special allowances, 

D. All road engineers to be paid an allowance of 25 cents per hour for away 
from home expenses, to be paid from time of going on duty at home terminal on 
outbound trip until finally relieved from duty at home terminal on return trip; 
this hourly rate in addition to all other allowances. 

12. The requests of the Brotherhood of Locomotive Engineers and Brotherhood 
of Locomotive Firemen and Enginemen were handled by the representatives of 
those organizations with the appropriate officers on the various railroads with- 
out adjustment. These requeqsts were not progressed beyond the conferences on 
the individual railroads until October 5, 1950, on which date conferences com 
menced in Washington, D. C., between representatives of the Eastern, Western, 
and Southeastern Carriers’ Conference Committees and those of the Brotherhood 
of Locomotive Engineers and the Brotherhood of Locomotive Firemen and Engine 
men. 

13. The services of the National Mediation Board were invoked jointly by the 
three Carriers’ Conference Committees and the Brotherhood of Locomotive En 
gineers on October 24, 1950. This invocation was docketed as National Mediation 
Board Case A-3546, and mediation conferences were commenced in Washington. 
DD. C., on October 30, 1950. No applieation for mediation was made by the repre 
sentatives of the carriers or the Brotherhood of Locomotive Firemen and En 
ginemen covering that Brotherhood’s proposal to the carriers dated November 
1, 1949. 

14. On November 3, 1950, the Brotherhood of Locomotive Engineers served an 
additional notice on the carriers for a 200> wage increase for road engineers. 
Also during November 1950 the Brotherhood of Locomotive Firemen and Engine- 
men, the Order of Railroad Conductors and the Brotherhood of Railroad Train- 
men inaugurated movements for a wage increase of 35¢ per hour, or $2.60 per 
day, and discussions concerning these movements were held with the carrier 
representatives. 

15. Conferences were held at the White House commencing November 21, 1950 
betaveen representatives of the Eastern, Western, and Southeastern Carriers’ 
Conference Committees, the National Mediation Board, and the Brotherhood of 
Locomotive Engineers, Brotherhood of Lecomotive Firemen and Enginemen, 
Order of Railway Conductors, and Brotherhood of Railroad Trainmen concern- 
ing the various wage and rules requests which had been made upon the carriers 
by these four organizations. These conferences continued until December 21, 
1950, on which date a Memorandum of Agreement was signed at the White House 
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by representatives of the three carriers’ Conference committees and the four 
organizations named. 

16. This Memorandum of Agreement, which provided for an increase in rates 
of pay for men in yard service of 23¢ per hour, effective October 1, 1950, with an 
additional wage increase of 2¢ per hour, effective January 1, 1951, and also wage 
increases for men in road service as well as disposition of disputes on several 
rules governing working conditions, was referred to the Committee of General 
Chairmen of the Brotherhood of Locomotive Firemen and Enginemen for ap- 
proval. On December 29, 1950, the Brotherhood of Locomotive Engineers an- 
nounced that their general committee had instructed their Negotiating Commit- 
tee to return to Washington to negotiate a more favorable settlement. The 
Memorandum of Agreement was rejected by the Committees of the Brotherhood 
of Locomotive Firemen and Enginemen and Brotherhood of Railroad Trainmen 
on January 5, 1951, and by the Committee of the Order of Railway Conductors 
on January 7, 1951. 

17. Representatives of the four organizations, including the Brotherhood of 
Locomotive Firemen and Enginemen, returned to Washington, DPD. C., on January 
17,1951. After a conference with Dr. Steelman and the members of the National 
Mediation Board at the White House on January 18, 1951, the dispute was 
returned to the National Mediation Board on January 19, 1951 for further 
handling with the parties. 

18. Separate and joint meetings were conducted almost daily with represent- 
atives of the carriers’ conference committees and the four organizations by mem- 
bers of the National Mediation Board from January 19, 1951, through February 
20, 1951, on which date recess was taken to permit representatives of the carriers 
and the organizations to appear and testify at hearings conducted by the Senate 
Committee on Labor and Public Welfare which commenced on February 22, 
1951 and concluded on April 5, 1951. 

19, Following conclusion of the hearings before the Senate Committee, con- 
ferences were resumed by members of the National Mediation Board with repre- 
sentatives of the carriers’ conference committees and all four train and engine 
service organizations. A proposal for settlement of the dispute was made by the 
Brotherhood of Locomotive Engineers, Brotherhood of Locomotive Firemen and 
Enginemen and Order of Railway Conductors to the carrier representatives 
through the National Mediation Board on April 28, 1951. Copy of this proposal 
is attached marked exhibit “A.” 

20. On May 10, 1951, the carrier representatives advised this Board that the 
proposal of April 28, 1951, did not afford a basis for settlement of the dispute. 
Copy of carriers’ letter is attached marked exhibit “B.” 

21. After separate negotiations between representatives of the three carriers’ 
conference committees and those of the Brotherhood of Railroad Trainmen, an 
agreement was signed by them on May 25, 1951, disposing of the dispute so far 
as it concerned this Brotherhood, 

22. Meetings were resumed between members of the National Mediation Board, 
representatives of the carriers’ conference committees and those of the Brother-’ 
hood of Locomotive Engineers, Brotherhood of Locomotive Firemen and Engine- 
men and Order of Railway Conductors on June 6, 1951. At the request of the 
National Mediation Board the carriers presented, on June 14, 1951, proposed com- 
plete agreements drawn for the purpose of implementing the provisions of the 
Memorandum of Agreement of December 21, 1950, mentioned above. These 
proposals were considered by the General Chairmen’s Associations of the three 
organizations and on June 28, 1951, the chief executive of the three organizations 
advised the Board that the carriers’ proposals of June 14, 1951, were not 
acceptable. 

23. No further handling was given this dispute until July 24, 1951, on which 
date an exchange of correspondence was resumed between the members of the 
National Mediation Board and the representatives of both the carriers and the 

Brotherhood of Locomotive Engineers, Brotherhood of Locomotive Firemen and 
Enginemen, and Order of Railway Conductors, which resulted in an offer of the 
organizations to submit “the controversy” to arbitration. 

24. On August 9, 1951, the chairmen of the three carriers’ conference com- 
mittees addressed a letter to the Board containing a summary of the proposals 
made by the carriers for settlement of the controversy with the Brotherhood of 
Locomotive Engineers, Brotherhood of Locomotive Firemen and Enginemen, and 
Order of Railway Conductors. They also stated specifically the subjects which 
the carriers were willing to arbitrate. A résumé of these proposals is attached, 
marked exhibit “C.” 
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25. On August 21, 1951, the Board was informed by representatives of the 
organizations that the carriers’ proposals submitted in their letter of August 9, 
1951, were unacceptable to them as a basis for settling this dispute. 

26. On November 6, 1951, the Brotherhood of Locomotive Firemen and Engine- 
men set a time of 3:00 P. M., Thursday, November 8, 1951, for the withdrawal 
from service of employees represented by the Brotherhood on the following 
carriers : Baltimore and Ohio Railroad Company ; the Chicago and North Western 
Railway Company including the Chicago, St. Paul, Minneapolis and Omaha 
Railway Company; the Louisville & Nashville Railroad Company and the Ter- 
minal Railroad Association of St. Louis. 

27. On November 6, 1951, the Chairman of the National Mediation Board 
notified the President of the United States, in accordance with the provision: 
of Section 10 of the Railway Labor Act, that in the judgment of the Board this 
dispute threatened substantially to interrupt interstate commerce to a degree 
such as to deprive certain sections of the country of essential transportation 
service. 

28. On November 6, 1951, the President issued Executive Order 10303 creating 
an emergency board te consider and report on the issues in dispute between the 
carriers and the Brotherhood of Locomotive Firemen and Enginemen. This 
Emergency Board commenced its hearings in Washington, D. C., on November 27, 
1951, the hearings being concluded on December 17, 1951. The report of this 
Emergency Board to the President was filed on January 25, 1952. Shortly 
thereafter, the President of the Brotherhood of Locomotive Firemen and Engine 
men notified the President that the report and recommendations of the emergency 
board were unacceptable. 

29. On November 29, 1951, the Brotherhood of Locomotive Engineers requested 
the National Mediation Board to take the necessary steps to obtain the appoint- 
ment of an emergency board to investigate and report on the issues in dispute 
between that Brotherhood and the carriers. This request was withdrawn on 
January 15. 1952. 

30. Furher conferences were held between representutives of the carri. rs, 
the Brotherhood of Locomotive Engineers, the Brotherhood of Locomotive Fire- 
men and Enginemen, and the Order of Railway Conductors, and the members of 
the National Mediation Board, commencing on January 11, 1952, and continuing 
in February 1952, but these conferences proved fruitless. 

31. On January 30, 1952, the Brotherhood of Locomotive Engineers submitted 
a report on the issues involved to all Engineers represented by the organization, 
individually, together with a ballot on which the engineers were requested to 
indicate whether or not the Chief Executive of the organization would be em 
powered to call a strike. The result of this strike ballot has not been publicly 
announced. 

32. At 9:00 A. M., Eastern Standard Time, March 9, 1952, employees in road 
and yard service represented by the Brotherhood of Locomotive Engineers, the 
Lrotherhood of Locomotive Firemen and Enginemen, and the Order of Railway 
Conductors of the New York Central Railroad Company, Lines West, including 
the Toledo and Ohio Central Railway Company, and the Terminal Railroad 
Association of St. Louis withdrew from the service of those carriers. 

EUGENE (. THOMPSON, 
Secretary, National Mediation Board. 
Subscribed and sworn to before me this 10th day of March 1952. 


Notary Public. 


Exurnitr A 


BAsis oF AGREEMENT PROPOSED BY BROTHERHOOD OF LocoMOoTIVE ENGINEERS. 
BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, AND ORDER OF RATLWAY 
CONDUCTORS, APRIL 28, 1951 

ROAD SERVICE 


Increase all basic rates of pay as follows: 
Cents per 


Effective Oct. 1, 1950 
NE Rh ane seers area yey ere ae 
Effective Apr. 1, 197 


Total 
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YARD, TRANFER, BELT LINE AND HOSTLER SERVICE 


Increase all basic rates of pay as follows (Pre-Conversion Rates) : 
Centa per 
hour 
Effective Oct. 1, 1950 ‘ : 23 
Effective Jan. 1, 1951 
effective Apr. 1, 1951 


Total__- 
YARD, TRANSFER, BELT LINE AND HOSTLER SERVICE 


5 Day, 40-Hour Week: Establish 5 day, 40-hour week in yard, transfer, belt 
line, and hostler service, using same formula as used in applying the 5 day, 
40-hour week to the nonoperating group, contingent upon reaching an agreement 
on the necessary implementing rules, conversion to be at the option of commit- 
tees on the individual carriers, such option to be exercised any time after .m« 
1, 1951, upon sixty days notice. 


Engineers and motormen * 


Base rate—Average straight time hourly rate, not including the 10¢ per 
hour granted in 

Conversion rate—20% of basic rate 

In lieu of 10¢ per hour granted in 1948_ 

Increase to nonoperating employees, Feb. ry “1951- 

Increase to nonoperating employees, Apr. 1, 1951 


Total 
Firemen and helpers 


Base rate—Average straight time hourly rate, not including the 10¢ per 
hour granted in 1948 SEPA cae 
Conversion rate—20% of basic rate 
In lieu of 10¢ per hour granted in 1948- 
Increase to nonoperating employees, Feb. 
Increase to nonoperating employees, Apr. 1, 1951 


Total 
1Same formula to be applied in establishing 5-day, 40-hour week for outside hostlers, 
inside hostlers, and outside hostler helpers ; also car retarders, yard foremen, yard helpers, 
and switch tenders. 


ORC (ONLY) 


Agreement embodying principles applicable to yardmasters to be entered into 
for benefit of yardmasters, 

Dining car stewards, chefs and cooks to be granted wage increases equal to 
those granted other employees, 

Grant yard conductors and brakemen other rules such as daily earnings 
minimum, car retarder operators and footboard yardmasters as recommended 
by Emergency Board No. 51. (sic.) 

The increases herein provided for will be applied to the basic daily rates of 
pay for all classes and gr ides of road train service employees shown in tables 
on Pages 52, 53, 54, and 55 of Emergency Board No. 81's Report dated June 15, 
1950, Existing differential between Asst. Conductors-Ticket Collectors and pas- 
senger conductors will be maintained. Existing differential between baggage- 
men and passenger brakemen will be maintained 


SAVINGS CLAUSE 


The usual protections for arbitraries, miscellaneous rates, special allowances, 
existing money differentials above existing standard daily rates, mountain and 
desert differentials will be included in the agreements. 
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MORATORIUM (BLF&E AND ORC ONLY) 


If a moratorium rule is to be included in the agreement, it should contain a 
provision for an annual increase, as an improvement factor, of 4¢ per hour or 32¢ 
per day to be added to all basic rates of pay in each class of service during the 
time the moratorium is in effect. 


COST OF LIVING ADJUSTMENT 


Include an escalator clause providing for quarterly adjustment of wages on 
basis of cost of living index issued by the Bureau of Labor Statistics (1 point to 
equal 1¢ per hour) with arbitrary base fixed at 184.0. First adjustment to be 
made July 1, 1951, based on the Price Index as of May 15, 1951. 


INTERDIVISIONAL RUNS 


This question to be referred back to the individual properties for further 
handling on the following basis: 

Where a carrier desires to establish interdivisional, interseniority, intra- 
divisional, or intraseniority runs in passenger or freight service, the carrier shall 
give notice to the general chairmen of the organizations involved of its desire to 
establish such runs, giving detailed information with respect to the manner in 
which the crews will be assigned, including the specific trains on which the crews 
will operate in both directions, the length of lay-over at the away from home 
terminal, ete., the purpose being to furnish the employes with all necessary 
information to the end that the employes will be able to determine the extent to 
which their wages and working conditions will be changed and the added expense 
that will be imposed upon them as result of the adoption of the changes proposed 
by the carrier. 

At least six months’ time from the date of this agreement will be allowed, 
within which to permit the carriers and the employe representatives on the 
individual properties to handle any changes proposed by the carriers under this 
rule and within the procedures provided in the Railway Labor Act, all unsettled 
questions to be handled on a national basis between duly authorized representa- 
tives of the carriers and of the employe organizations involved at a time to be 
mutually agreed upon. With respect to specific cases not finally settled on the 
national conference basis, the conferees will in good faith undertake to agree 
upon a method for ultimate and final disposition thereof. 


MORE THAN CNE CLASS OF ROAD SERVICE 


Road crews performing more than one class of road service in a day or trip 
will be paid for the entire service at the highest rate applicable to any class of 
service performed with a minimum of one hundred (100) miles for the com- 
bined service. The overtime basis for the rate paid will apply for the entire trip. 

(a) This rule will not permit the combining of road service with either yard 
or helper service. 

(b) This rule will not affect existing agreements covering lap backs or side 
trips, nor miscellaneous rules or agreements which provide for arbitrary or 
special allowances for time consumed or service performed not incidental to the 
principal trip except as provided in the following paragraph: 

(ec) When crews in assigned or unassigned freight service are required to per- 
form service not incidental to their principal trip enroute on their regular trip 
or assignment, they will be compensated for all time consumed in such addi- 
tional service up to four hours, on the minute basis, at the highest rate appli- 
cable to any class of service performed on the day or trip with a minimum of 
one hour in addition to and without deduction from the regular allowance for 
the day or trip. If used in excess of four hours they will be paid not less than 
100 miles in addition to and without deduction from the regular allowance for 
the day or trip. 

In no case will the earnings of crews so used be less than a basic day or the 
earnings of the trip or assignment exclusive of the payments above referred to. 


REPORTING FOR DUTY 
(a) In assigned road service where employees have a regular time for report 


ing for duty without being called and the train to which they are assigned is 
running more than one hour late, management may make one set back, not te 
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exceed two hours, in the reporting time and compute compensation of the em 
ployees accordingly ; provided, advance notice and a specified time to report is 
given at least two hours before the regular reporting time. Length of advance 
notice may be extended by mutual agreement between representatives of carrier 
and employees on individual railroads. 

(b) Failure to comply with the provisions of paragraph (a), employees wil! 
be considered on duty as of the regular reporting time. 

(c) Carriers will assume all expense incurred in giving advance notice under 
paragraph (a). 

(d) Calling rules on individual railroads are not affected in any manner. 


YARD SWITCHING LIMITS 


Where an individual carrier, after the effective date of this rule, finds it neces 
sary to provide adequate switching service for new industries locating on the 
property, it will be permissible to use switching crews for this purpose outside 
of existing switching limits for a distance of five (5) miles. However, when 
such switching crews have accumulated the equivalent of thirty (30) 8-hour 
days’ time, a road crew will then be assigned and used to perform such switch 
ing service until the time accumulated by the switching crews has been equalized, 
the purpose being to equally divide all such switching service between the road 
service employes and the yard service employes until such time as there is suffi- 
cient switching available to require the full time of one crew for eight (8) hours 
a day, when a road crew will be assigned thereto. For the purpose of applying 
this rule the carrier will keep an accurate account of the engine hours con- 
sumed in the switching service involved. 

Where a carrier desires to expand present yard facilities or construct new 
yards outside of switching limits, the duly authorized representatives of the 
earrier and the employes will meet and handle the matter under the provisions 
of the Railway Labor Act as amended. 


ExuHrsir B 


At Wasurneron, D. C., May 10, 1951. 
NATIONAL MEDIATION BOarp, 
Washington, D. C. 

GENTLEMEN: The carriers have considered the proposals of the Brotherhood of 
Locomotive Engineers, Brotherhood of Locomotive Firemen and Enginemen, and 
Order of Railway Conductors, dated April 28, 1951, and entitled “Basis of Agree- 
ment.” These proposals do not afford a basis for settlement of the current 
dispute. 

The carriers are still willing at this date to carry out the agreement of De- 
cember 21, 1950. 

Under the agreement roadmen would now be receiving an increase of 18 cents 
un hour or $1.44 per basic day over rates in effect September 30, 1950, and yard- 
men would be receiving an increase of 33 cents an hour or $2.64 per basic day 
over rates in effect September 30, 1950. 

The carriers have made proposals with respect to the rules specified in the 
agreement of December 21, 1950, and have repeatedly stated if the parties cannot 
agree on the rules changes the carriers are willing to submit them to arbitration 
as provided by the agreement. 

Yours very truly, 
L. W. Horn1ine, 


Chairman, Eastern Carriers’ Conference Committee. 
D. P. Loomis, 

Chairman, Western Carriers’ Conference Committee. 
W. S. Baker, 

Chairman, Southeastern Carriers’ Conference Committee. 
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ExHinitT C 
(1) WAGE INCREASES 


Fer Roadmen.—The carriers are willing to grant the following increases: 

Five cents per hour or 40 cents per basic day effective October 1, 1950; 

An additional five cents per hour or 40 cents per basic day effective January 
1, 1951; 

An additional 24% cents per hour or 20 cents per basic day effective March 1, 
1951; 

Amounts paid under Department of the Army General Order No. 2 to be 
credited against the above increases ; 

A cost of living escalator clause based on a Consumers Price Index of 178, 
with adjustments to be made on a basis of one cent per hour or 8 cents per basic 
day for each one point change in the index, the first adjus‘ment to be made on 
April 1, 1951, and adjustments to be made each three months thereafter. Under 
this clause rates could not be reduced below those in effect March 1, 1951: 

Under this proposal the current wage increase would amount to 1914 cents per 
hour or $1.56 per basic day. 

For Yardmen.—The carriers are willing to grant the following increases : 

Twenty-three cents per hour or $1.84 per basic day effective October 1, 1950; 

An additional two cents per hour or 16 cents per basic day effective January 
1, 1951; 

An addtional two cents per hour or 16 cents per basic day effective March 
1, 1951; 

Amounts paid under Department of the Army General Order No. 2 to be 
credited against the above increases ; 

A cost-of-living escalator clause based on a Consumers Price Index of 178, 
with adjustments to be made on a basis of one cent per hour or 8 cents per basic 
day for each one point change in the index, the first adjustment to be made on 
April 1, 1951, and adjustments to be made each three months thereafter. Under 
this clause rates could not be reduced below those in effect March 1, 1951; 

Under this proposal the current wage increase would be 34 cents per hour or 
$2.72 per basic day; 

An additional 4 cents per hour of 32 cents per basic day on railroads or railroad 
systems where the organizations elected to adopt the five day week for yard 
service employees, such increase to be effective if and when the five day week 
is made effective. 

General,—The carriers also stand ready to make effective for employees repre- 
sented by the Order of Railway Conductors the report of Presidential Emer- 
gency Board No. 81 and the Memorandum of Agreement of December 21, 1950, 
with respect to (1) the Daily Earnings Minima for yard service employees, 
(2) Car Retarder Operators, (3) Footboard Yardmasters and (4) United States 
Mail Handling Allowance. 

(2) SIX DAY WORKWEEK 


The carriers are willing to grant the organizations the option to establish a 
six day workweek for yard service employees on 90 days’ notice. If the parties 
cannot agree on the details of rules covering a six day workweek the carriers 
are willing to submit them to arbitration as hereinafter provided. 


(3) FIVE DAY WORKWEEK 


The carriers are willing to grant the organizations the option to establish a five 
day workweek for yard service employees on or after January 1, 1952, on three 
months’ notice, provided that if it is Claimed the manpower situation will not 
permit the performance of six and seven day service at straight time rates with 
reasonable regularity the question of whether there is sufficient manpower 
available to permit the adoption of the five day workweek shall be submitted 
for final decision to the nominee of the President of the United States. If the 
parties cannot agree on the detail of rules covering a five day workweek, the 
earriers are willing to submit them to arbitration as hereinafter provided. 


98207—h2 -24 
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(4) MORATORIUM 


The Agreement shall provide for a8 moratorium as suggested by the White 
House on changes in rates of pay, rules, or working conditions until October 1, 
1953, provided, however, if government wage stabilization policy permits so-called 
annual improvement wage increases the parties may meet with the President 
or his nominee, on or afier July 1, 1952, to discuss whether or not further wage 
adjustments are justified in addition to wage increases received under the cost- 
of-living formula. If the parties are unable to agree the question shall be 
submitted for final decision to a referee to be appointed by the President. 


(5) RULES 


The carriers propose to settle the following rules and have made definite 
proposals to that end: 

Initial Terminal Delay—employees represented by the Order of Railway 
Conductors ; 

Interdivisional Runs—employees represented by all three organizations ; 

Pooling of Cabooses—employees represented by the Order of Railway Con- 
ductors ; 

Coupling and Uncoupling Air, Signal, and Steam Hose—employees represented 
by the Order of Railway Conductors ; 

More Than One Class of Road Service—employees represented by all three 
organizations ; 

Switching Limits—employees represented by all three organizations; 

Reporting for Duty—employees represented by all three organizations; 


and if the parties cannot agree on the foregoing rules, the ecarriers are willing 
to submit them to arbitration as hereinafter provided. 

The carriers are also willing to apply the report of Presidential Emergency 
Board No. 81 with respect to Restoration of Standard Wage Rates Between the 
Territories if the Order of Railway Conductors desires. 

All other rules proposed by the parties are to be withdrawn. 

The carriers are not willing to submit to arbitration the requests of the Order 
of Railway Conductors with respect to the 100-mile day in passenger service and 
graduated rates of pay based on the weight of the locomotive pulling the train. 


AFFIDAVIT OF J. M. DONALDSON, POSTMASTER GENERAL OF THE UNrrep STATES 


UNITED STATES OF AMERICA, 
District of Columbia, es: 

J. M. Donaldson, being first duly sworn upon oath deposes and says: 

He is Postmaster General of the United States, and is charged by law with 
superintending generally the business of the Post Office Department and exe- 
cuting all laws relative to the Postal Service. In his official capacity he knows 
the functions of the railroads of the Nation in the carriage of the mails. 

The New York Central Railroad Company and its subsidiaries, constituting 
the New York Central System, are post roads of the United States. The System 
operations extend over 10,755 miles of railroad within and between the States 
of New York, Pennsylvania, Ohio, Indiana, Illinois, Michigan, Massachusetts, 
Kentucky, Missouri, New Jersey, and West Virginia. The operations west of 
Buffalo, New York, constituting a major portion of the system, directly or 
indirectiy physically connect and interchanges, among other traffics, United 
States mail with thirty (30) large or important railroads. 

The New York Central System is strategically located in the heart of the 
industrial area of the United States, serving particularly in the movement 
of United States mail important local and transcontinental traffic. At the 
present time it handles the largest volume of mail of any railroad in the 
United States. 

Terminal Railroad Association of St. Louis is a switching and belt-line rail- 
road, serving all railroads entering St. Louis from the East, West, North, and 
South. It is strategically located in the heart of the United States, serving 
particularly in the movement of United States mail in transcontinental traffic. 
Failure of this switching and belt-line facility to function would virtually paralyze 
the movement of mail through St. Louis. 

The business and commercial life of the Nation depends upon daily mail 
service, which in turn is dependent upon rail transportation. Many remote 
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communities look to mail service not only for communication in social and 
financial affairs but for food and other necessities. The defense of the United 
States is dependent upon uninterrupted transportation of the mails. 

The strike on the New York Central System west of Buffalo, New York, and 
on the Terminal Railroad Association of St. Louis, has seriously disrupted the 
movement of mail. The stoppage of mail traffic over the railroads and facilities 
described herein has compelled the Post Office Department to suspend pre- 
arranged dispatches and to utilize circuitous routes, which in turn has over- 
loaded postal facilities and caused serious delays to the mails, domestic and 
foreign. Continued stoppage of the movement of mail over the railroads and 
facilities described herein will result in incalcuable hardships and in damage 
to the interests of the Postal Service and the safety of the United States, 

J. M. DONALDSON. 
Postmaster General. 


Subscribed and sworu to before: me this 10th day of March 1952. 
CHARLOTTE B, STILLWELL, 
[SEAL] Notary Public, Washington, D. C. 


My commission expires February 1, 1953. 


EXHIBIT 


AFFIDAVIT OF HoMeR C. KING, ACTING ADMINISTRATOR, DEFENSE TRANSPORT 
ADMINISTRATION 


UNITED STATES OF AMERICA, 
District of Columbia, ss: 

Homer C. King being first duly sworn on oath deposes and says: 

He is the Acting Administrator of the Defense Transport Administration, and, 
as such, maintains his office in the City of Washington, District of Columbia. In 
his official capacity he is familiar with the domestic transportation facilities and 
services of the Nation and the Nation's needs therefor, and, in particular the 
needs of the Nation for railroad common carrier service. In his official capacity 
he is also familiar with the effects of cessations and inadequacies in rail trans- 
port services. 

He is intimately connected and familiar with the national railroad transpor- 
tation system and the supply of cars and equipment thereon, as well as the 
needs of the various sections of the country for railroad transportation. He 
also knows the absolute dependence of those sections on such transportation, 
including also the needs of the military services during defense mobilization 
and the present need of the military forces and civilian population in that 
respect. 

A strike of conductors, locomotive engineers, and firemen on certain lines of 
the New York Central System and of the Terminal Railroad Association of 
St. Louis has been called by the Brotherhood of Locomotive Firemen and En- 
ginemen, the Brotherhood of Locomotive Engineers, and the Order of Railway 
Conductors, Such strike is now in effect and rail service has been interrupted on 
the lines of the New York Central System west of Buffalo, New York, including 
the New York Central Railroad and certain lines of its subsidiaries, to wit: 
Michigan Central west of Detroit River, the Big Four, and the Toledo and Ohio 
Central. Rail service has been interrupted as a result of said strike on the 
lines of the Terminal Railroad Association of St. Louis and will result in the 
immediate and virtually complete stoppage of rail movements into, out of, and 
through St. Louis, Missouri. Service on railroads other than those mentioned 
having trackage rights over their lines is also affected. 

The railroads directly affected by the strike constitute an important segment 
of the principal railroads which now provide common carrier freight and 
passenger service, including express and United States mail, within the 
United States, and it is apprehended that the strike will be extended to 
additional railroads. For continued operation all railroads are dependent 
upon the services of qualified and experienced conductors, locomotive engineers, 
and firemen, With the exception of a relatively few supervisory employees, 
railroads do not have in their employ, outside of the members of their labor 
unions, personnel qualified to operate their trains, nor can they during the 
period of any strike called by the said labor unions obtain the services of 
qualified conductors, locomotive engineers, and firemen, or have assurance 
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that members of other unions would perform the service. The volume of rai)! 
transportation service that can be provided by these railroads through the use 
of supervisory employees, as compared with the volume of rail transportation 
service they normally provide with the use of the members of the aforesaid 
and other labor unions, is estimated at less than one-half of one per cent. 

The transportation activities of the railroads of the United States which 
are not directly subject to said strike are so correlated with, and dependent 
for traffic interchange and equipment upon, the rail transportation provided 
by those railroads directly subject to the strike that cessation of rail service 
on the lines of the latter will result in a partial stoppage of rail service on 
the railroads not subject to the strike. 

The railroads of the United States constitute the most important segment 
of the Nation’s transport system. They handle approximately 60 percent of 
the intercity commercial freight and about 50 percent of all commercial intercity 
passenger traffic handled by all agencies of transport in the United States. 
Moreover, other forms of public transportation—air, highway, and water- 
are largely dependent upon railroad transportation for the fuel used in perform- 
ing their services. 

At the present time the rail carriers of the United States are engaged in trans- 
porting daily over their lines an average of approximately 1,286,772 passengers 
The current average daily carloadings of revenue freight (based on a five-day 
loading week) total 151,125 carloads of all types of freight. Distributed among 
the various classes of freight handled, the average daily carloadings are as 
follows: 

Grain and grain products 10,608, livestock 1,614, coal 29,173, coke 3,202, forest 
products 8,833, ore 4,330, less-than-carioad (merchandise) 15,395, and miscel 
jlaneous (including petroleum and petroleum products) 77,970. 

The effect of the strike of the above-mentioned labor unions is and will be 
immediate, far-reaching and catastrophic. It will paralyze a substantial portion 
of the Nation’s economy and will inflict upon the people of this country and its 
industries irreparable damage and injury. The situation will become increas- 
ingly difficult because of shortages of equipment, military activity, and the ever- 
growing expansion of the defense effort to meet the requirements of the present 
emergency. 

We have faced many difficult transportation situations, but with the exception 
of such times as railroad operations have been interfered with by crippling 
strikes, they have met the demands for military and civilian transportation. The 
Nation has an insufficient supply of cars to meet the present national needs and 
has been experiencing difficulties with respect to the supply of cars. Under such 
conditions a railroad strike immediately interferes with the orderly flow of goods 
and commodities vital to the national economy and the manufacture and produc 
tion of articles necessary in the procurement of military needs. 

The entire economy of the United States is geared to transportation. Without 
means of transportation raw materials cannot move to mills, refineries, or manu 
facturing and processing plants, and without means of transportation the products 
of the mills, refineries, and manufacturing and processing plants cannot move to 
consumers. In other words, this Nation can only produce and only consume 
that which its transport system is capable of moving. 

It will not be possible for forms of transport, other than rail, to adequately 
serve the public need and welfare during the period of the rail strike in the 
area directly involved. 
Homer C. KINng. 
Subscribed and sworn to before me this 10th day of March 1952. 

[SEAL] (Signed) LILiian L. Cooiey, 
Notary Public. 


My commission expires January 31, 1955. 


AFFIDAVIT 
CITY OF WASHINGTON, 
_ District of Columbia, ss: 
Charles E. Wilson, being duly sworn, deposes and says as follows: 
1. I am Director of Defense Mobilization, at the head of the Office of Defense 
Mobilization, established by Executive Order 10193 of December 16, 1950. Para- 
graph 2 of Executive Order 10193 provides as follows: 





EMERGENCY POWERS CONTINUATION ACT 365 


“2 The Director shall on behalf of the President direct, control, and coordinate 
all mobilization activities of the Executive Branch of the Government, including 
but not limited to production, procurement, manpower, stabilization, and transport 
activities.” 

[ am making this affidavit on the basis of information obtained by the Office 
of Defense Mobilization and the agencies of the Executive Branch of the Govern- 
ment engaged in mobilization activities under my direction and control. 

2. A strike of locomotive engineers, firemen, and conductors has been called 
and is now in effect on certain lines of the New York Central System and of 
the Terminal Railroad Association of St. Louis. Rail service has been inter- 
rupted on the lines of the New York Central System west of Buffalo and on 
the lines of the Terminal Railroad Association of St. Louis. The areas affected 
by this strike include portions of the States of Lllinois, Indiana, Kentucky, 
Michigan, Missouri, New York, Ohio, Pennsylvania, and West Virginia. Inter- 
ruption of service on the lines of the Terminal Railroad Association of St. Louis 
will result in a stoppage of rail movements into, out of, and through St. Louis, 
Missouri. Service on other railroads using trackoge rights over these lines has 
ise been curtailed. I am informed and believe that there is a grave possibility 
that the strike may be extended to other lines and to other railroads. 

3. The Government has been using the powers granted by the Defense Pro- 
duction Act of 1950, as amended, and other statutes to increase production of 
military equipment for our Armed Forces in Korea and elsewhere overseas and 
n the United States and for aid to our allies and friendly nations having 
community of interest with the United States; to expand the basic resources 
and productive capacity of the United States; and otherwise to increase the mili- 
tary and economic strength of the Nation in order to promote peace and oppose 
acts of aggression. Between 10 and 15 percent of the annual total goods and 
services of the United States is being devoted to defense mobilization. The rail 
transportation system of the United States is vital to the execution of the 
mobilization program for increasing military production and expanding basic 
resources and industrial capacity, and to the national economy in general. 
Without rail transportation movement of raw materials to points of manufacture 
and processing and the movement of products to military, industrial, and other 
users cannot be maintained. Domestic railroads are the most important single 
form of transportation in the United States, handling approximately one-half 
of all intercity commercial freight and passenger traffic in the country. 

4. The railroads affected by the strike are an important segment of the na- 
tional rail transportation system of the United States. The operation of rail- 
roads not directly subject to the strike is so dependent upon the service of the 
railroads whose employees have struck that the stoppage of rail service on the 
lines of the latter is resulting and will result in impairment of service of other 
railroads, 

5. Qualified and experienced employees of the types now engaged in the strike 
are essential to continued operation of the railroads involved. I am informed 
and believe that it will not be possible for substitute means of transportation 
to meet adequately the transportation requirements of the defense mobiliza- 
tion program and the national economy in the areas affected during this strike. 

6. The strike is having and wil! have detrimental effects upon manufacturing 
and processing plants and other business enterprises engaged in defense and 
essential civilian production and service in the States served by the railroads 
involved in and affected by the strike. 

7. On the basis of the above facts it is my opinion that the work ‘stoppage 
now existing in the domestic rail transportation system is, because of its effect 
upon defense and civilian production, causing serious damage to the national 
economy. Continuation of the stoppage will do irreparable damage to the mo- 
hilization effort of the United States in that it will impair many programs 
which are vital to the national defense and security. 

CHARLES FE. WILSON. 


- 


Subscribed and sworn to before me this 10th day of March 1952. 
MartTua BE. Heiwece, Votary Public. 
My commission expires June 14, 1953. 





366 EMERGENCY POWERS CONTINUATION ACT 


AFFIDAVIT! 


STATE OF VIRGINIA, 
County of Arlington, ss: 

John D. Small, Chairman of the Munitions Board, Department of Defense, 
being duly sworn, deposes and says: 

I am Chairman of the Munitions Board, Department of Defense. Under the 
National Security Act of 1947, Public Law 253, 80th Congress, as amended, the 
Munitions Board is charged with the responsibility on behalf of the Secretary 
of Defense with respect to industrial matters including the procurement, produc 
tion, and distribution plans of the Department of Defense. 

Pursuant to these statutory duties, the Munitions Board has information relat 
ing to procurement, production, distribution plans of the Army, Navy and Air 
Force, and has information relating to the requirements of these three Depart 
ments in the fields of production, supply, and transportation. Im my capacity 
as Chairman of the Munitions Board, I am familiar with the plans and programs 
of the Department of Defense insofar as the military aspects of industrial mobi 
lization are concerned, including the vital necessity of assuring the continuous 
flow of raw materials, fabrics, and component parts to the factories, mills, as 
sembly plants, and other installations, both civilian and military, which are turn 
ing out the military equipment urgently needed in the present national emer- 
geney. The uninterrupted movement of these raw materials, fabrics and com 
ponent parts, to these factories, mills, assembly plants and other installations is 
Vital to the national defense effort. 

Any interference with the movement by rail of the aforesaid raw materials, 
fabries and component parts because of the unavailability or material ecurtail- 
ment of rail services for any cause of any of the railroad systems heretofore 
seized pursuant to Executive Order 10141 dated 8 July 1950, or Executive Order 
10155 dated 25 August 1950, will immediately and seriously jeopardize the efforts 
of the Department of Defense in the present situation and imperil the national! 
safety. 

JoHn D. SMALL, 
Chairman of the Munitions Board, Department of Defense. 


Subscribed and sworn to before me this 10th day of March 1952. 
[SEAL] A. F. Spapa, Notary Public. 


My commission expires 14 September 1952. 


AFFIDAVIT 


STATE OF VIRGINIA, 
County of Arlington, ss: 

Karl R. Bendetsen, being first duly sworn according to law, deposes and states 
as follows: 

Iam Mr. Karl R. Bendetsen, Assistant Secretary of the Army (General Man 
agement), and in such capacity have been directed by Mr. Frank Pace, Jr., Secre 
tary of the Army, to assume the direction, control, and responsibility for the 
operation of the rail transportation systems as specified in Executive Order 
Number 10141 dated July 8, 1950, and Executive Order Number 10155 dated 
August 25, 1950, which include the railroads listed in Exhibit “A” hereto and 
made a part hereof. In this capacity I am eminently familiar with the militar) 
transportation requirements for the Department of Defense. 

The international situation calling for accelerated and continuous support of 
the United States Forces in Korea and the Far East, and of essential plans for 
the defense of the United States including plans for the mutual defense of the 
United States and certain friendly powers having community of interest with 
the United States, requires expeditious and dependable transportation by railroad 
of troops and their equipment, supplies and matériel, including ammunition, from 
posts and depots throughout the United States. The essentiality of continuous 
and uninterrupted movement of troops by railroad to and from home stations, 
reception centers, training areas, and ports of embarkation cannot be doubted 
as being vital to the prosecution of operations in Korea, to the maintenance of 
our Armed Forces in the Far East, Europe, and elsewhere, to our national! 
defense effort, and to the security of the nation. The nonavailability or the 
material curtailment of rail services for any cause of any railroad system owned 
by any one or more of the railroads listed in Exhibit “A’’ hereto, as a mode of 
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transportation serving the Armed Forces, will so hinder the military effort as 
to affect adversely and irreparably the national security. 
Further the deponent saith not. 
Kak. R. BENDETSEN, 
Assistant Secretary of the Army. 


Sworn to and subscribed before me this 10th day of March, A. D. 1952. 
[SBAL} A. F. Spapa, Notary Public. 
My commission expires 14 September 1952. 


AFFIDAVII 
STATE OF VIRGINIA, 
County of Arlington, ss: 

Major General Frank A. Heileman, being first duly sworn according to law, 
deposes and states as follows: 

Iam Major General Frank A. Heileman, Chief of Transportation, Department 
of the Army, and Army Member of the Joint Military Transportation Committee, 
an agency of the Joint Chiefs of Staff. In these capacities I am eminently 
familiar with the military transportation requirements for the Department of 
Defense. Pursuant to Executive Orders Nos. 10141 and 10155 issued by the Presi- 
dent of the United States on 8 July 1950 and 25 August 1950, respectively, I was 
designated as Director of Operations of the railroad transportation systems, pos 
session, control, and operation of which were taken and assumed by the Govern- 
ment through the Secretary of the Army as directed in the aforesaid Executive 
Orders. 

Beginning at 8:00 a. m.. Eastern Standard Time, Mareh 9, 1952, a strike of 
employees represented by the Brotherhood of Locomotive Engineers, the Brother 
hood of Locomotive Firemen & Enginemen, and the Order of Railway Conductors 
was effective on the New York Central Railroad lines west of Buffalo, N. Y.. 
effectively stopping rail transportation on that part of the railroad. Beginning 
at 8:00 a. m., Central Standard Time, March 9, 1952, a strike of employees 
represented by the Brotherhood of Locomotive Engineers and the Brotherhood 
of Locomotive Firemen & Enginemen was effective on the Terminal Railroad 
Association of St. Louis, effeetively stopping rail transportation on this important 
belt and switching line serving all east- and west-bank railroads entering the 
area. The transportation systems of both the New York Central Railroad and 
the Terminal Railroad Association of St. Louis are in possession and under the 
control and operation of the Department of the Army, pursuant to Executive 
Order No. 10155 issued by the President of the United States on August 25, 1950, 
to avert a national transportation tie-up. The strikes on the New York Central 
Railroad lines west of Buffalo and on the Terminal Railroad Association of St. 
Louis began without advance intimation to the Department of the Army, and 
operating officials of the involved transportation systems were apprised of the 
intention of the strikers only a few hours before the strike began. Present 
indications point to a possibility of an extension of the strike to other transporta 
tion systems in possession of the Department of the Army. 

The international situation calling for accelerated and continuous support of 
the United States Fores in the European Theatre, and in Korea and the Far 
East, is requiring and will require expeditious and dependable transportation 
by railroad of troops and their equipment, supplies and matériel, including am- 
munition, from posts and depots throughout the United States. The essentiality 
of continuous and uninterrupted movement of troops by railroad to and from 
home stations, reception centers, training areas, and ports of embarkation can- 
not be doubted as being vital to the prosecution of operations in Korea and to the 
security of the Nation. The nonavailability or the material curtailment of rail 
services for any cause of any of the railroad systems of this country, a list of 
those under Army control being appended hereto, as a mode of transportation 
serving the Armed Forces will so hinder the military effort as to affect adversely 
and irreparably the national security. 

Further the deponent saith not. 

FRANK A. HEILEMAN, 
Major General, USA, Chief of Transportation. 


Sworn to and subscribed Vefore me this 10th day of March, A. D. 1952. 
[SRAL] A. F. Spana, Notary Public. 


My commission expires 14 September 1952. 
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AFFIDAVIT 
STATE OF VIRGINIA, 
County of Arlington, ss: 

Major General C. D. Eddleman, being first duly sworn according to law, deposes 
and states as follows: 

I am Major General C. D. Eddleman, Deputy Assistant Chief of Staff, G—5, 
Operations, Department of the Army. In this capacity, I am eminently familiar 
with the military requirements for the Department of the Army. 

The present international situation calling for immediate support of U. S. 
Combat Forces in Korea and the Far East, the maintenance of our Armed 
Forces in Europe and essential defense activities within the Continental United 
States, necessitates continuous movement of supplies, units, personnel, and 
equipment from all parts of the United States to various destinations within the 
United States as well as to overseas destinations. 

Military units, personnel, supplies and equipment are constantly being moved 
as rapidly as possible to ports of embarkation. In this transportation, primary 
reliance is and must be placed upon movement by rail. 

Any interference with the movement by rail of basic raw materials from the 
mines and subsidiary plants for eventual manufacture into items of military 
equipment for use in the present emergency will be a serious detriment to the 
efforts of the Department of Defense in the present situation. 

The unavailability for any cause of the railroad systems owned by any one or 
more of the railroads specified in Executive Order No. 10141, dated 8 July 1950, or 
loxecutive Order No. 10155, dated 25 August 1950, or any systems seized in con- 
formity with those orders, would impede the military effort so as to affect ad- 
versely the national security. 

Further. the deponent saith not. 

C. D. EppLEMAN, 
Major General, GS, Deputy ACofS, G-3 


Sworn to and subscribed before me this — day of ——, A. D. 1952. 
[SEAL] A. F. Spapa, Notary Public. 


My commission expires 14 September 1952. 


(Thereupon, at 12:16 p. m., the committee adjourned until Wednes- 
day morning, 10 a. m., March 26, 1952.) 
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WEDNESDAY, MARCH 26, 1952 


House or RepresENTATIVES, 
COMMITTEE ON THE JUDICIARY SUBCOMMITTEE No. 4, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in the 
caucus room, Old House Office Building, the Honorable Michael A. 
Feighan, presiding. 

Subcommittee members present : Representatives Feighan (presid- 
ing), Forrester, and Pickett. 

Also present: Cyril F. Brickfield, committee counsel; and Miss 
Velma Smedley, assistant chief clerk. 

Mr. Feiguan. The committee will come to order. Without objec- 
tion, at this point we will place in the record an opinion by Assistant 
Attorney General Joseph C. Duggan, dated March 19, 1952, relating 
to the constitutionality of the proposed House Joint Resolution 386. 

(The opinion is as follows :) 


DEPARTMENT OF JUSTICE, 
Washington, March 19, 7952. 
Hon. FRepERIcK J. LAWTON, 
Director, Bureau of the Budget, 
Washington, D. C. 


Dear Mr. LawrTon: This is in response to your transmittal of four questions, 
which have arisen in the course of the presentation and testimony by members of 
your staff upon House Joint Resolution 386, Eighty-second Congress, now pend- 
ing before Subcommittee No. 4 of the House of Representatives Committee 
on the Judiciary. 

House Joint Resolution 386 is entitled a “Joint resolution to continue in 
effect certain statutory provisions for the duration of the national emergency 
proclaimed December 16, 1950, and 6 months thereafter, notwithstandiazg the 
termination of the existing state of war.” It was proposed by the President 
to the Congress on February 19, 1952 (H. Doc. No. 368, 82d Cong.), in order to 
keep in operation a selected group of statutes in the interest of national defense 
and security, which statutes would otherwise terminate or become inoperative 
when the expected ratification of the Japanese Peace Treaty ends the state of 
war with Japan. 

The questions asked by members of the House subcommittee appear in the 
transcript of proceedings for February 29, 1952, at pages 139-159. Summarized 
they appear to be: 

1. What constitutional power has the Congress to extend the items of existing 
legislation covered by the joint resolution, particularly those relating to taking 
possession and control of any transportation system (sec. 1 (a) (27) of the 
joint resolution) and the requisitioning of idle foreign merchant ships lying 
within American jurisdiction (sec. 1 (a) (30) of the joint resolution), except in 
time of war declared by Congress? (Transcript, pp. 139, 148-150, 156.) 

2. By what constitutional authority can Congress pass legislation empowering 
the President to declare a state of emergency to exist when we are not in an 
actual war as declared by Congress, or if Congress does not have to pass legisla- 
tion to that effect, then by what constitutional authority can the President 
declare a state of emergency to exist when we are not engaged in a declared war? 
(Transcript, p, 144.) 

369 
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3. Are there any cases or precedents supporting the right of Congress to extend 
Wartime powers into a period of undeclared war (as distinguished from their 
original enactment during such a time) and if there are none, what authority is 
there for so doing? (Transcript pp. 148-149.) 

4. What is the effect of the United Nations Charter (or other treaties) in 
broadening the power of Congress and the President to deal with these matters 
and how does the fact that the action in Korea is a so-called United Nations 
action affect these powers? (Transcript, pp. 150-151.) 

You, of course, know that the Attorney General is not authorized by law to 
render opinions to the Congress or to its committees or members. This is a long- 
standing interpretation of the law that has been accepted by Congress for over 
130 years. The reasons were fully restated in a letter of Attorney General 
Murphy, in 1939, in connection with his declinine to answer a reqnest for an 
opinion to the Senate on an inquiry concerning emergency powers of the Presi- 
dent (39 Op. A. G. 348). Some of the precedents are recited in an earlier letter 
of Attorney General Mitchell (36 Op. A. G. 533). and others are listed in Eightieth 
Congressional Record 4870, March 26, 1936. 

However, to assist you in your further testimony on the pending resolution 
or in providing the subcommittee with any documentation in that regard, the 
following observations may be useful. 


THE FACTS 


It seems to me that the questions asked outrun by far the scope and imtend- 
ment of the pending joint resolution. House Joint Resolution 386 would simply 
take 60 provisions of law from among a niuch larger number that will become 
ineffective with the termination of the state of war (known and designated as 
World War ITI, Sept. 11, 1945, 10 F. R. 11881) upon ratification of the pence 
treaty with Japan, and would continue these 60 provisions in operation for a 
further period measured by the new and existing emergency proclaimed by the 
President on December 16, 1950 (Proclamation No. 2014, 15 TF. R. 9029, 3 C. FL R. 
1950 Supp. 71), or for such lesser period as the Congress or the President may 
determine. These 60 provisions of law are directly related to the measures this 
country is taking in a situation in which hundreds of thousands of American 
men and women are abroad in our fighting forces, some actively resisting ag- 
gression in Korea, others comprising forces of the North Atlantic Treaty 
Organization or occupation and garrison forces, and still others in the domestic 
“pipeline” of training, or subject to call; a situation in which we are mobilizing 
our industrial potential and physical resources, supplying arms and money and 
scientifie skills not only for our own forces but for our friends abroad, taking 
special pains and precautions in guarding our internal security against hostile 
and subversive elements—all in an effort to combat Communist aggression in a 
world that has scarcely healed from the wounds of World War II. 

To ask, is the Congress aware of the situation, is but to answer, witness the 
Defense Production Act of 1950 (Public Law 774, 81Ist Cong., approved Sept. 
8, 1950), the Universal Military Training and Service Act of 1951 (Public Law 
51, S2d Cong., approved June 19, 1951), the Mutual Security Act of 1951 (Public 
Law 165, 82d Cong., approved Oct. 10, 1951), the so-called Magnuson Act of 1950, 
amending the Espionage Act of 1917 and providing for port security (Public Law 
679, Sist Cong., approved Oct. 9, 1950), and the Internal Security Act of 1950 
(Public Law 851, 81st Cong., effective Sept. 25, 1950), to mention but a few of the 
recent efforts of Congress to meet this new and growing threat to world peace. 
In addition to its enactments of this magnitude, the Congress—more particularly 
the current Eighty-second Congress—has expressly recognized the national emer- 
gency proclaimed by the President on December 16, 1950, in such acts as Public 
Laws 257 and 258, approved February 11, 1952, suspending import duties on lead 
and zine until “March 31, 1953, or the termination of the national emergency 
proclaimed by the President on December 16, 1950, whichever is earlier: ete.” 

The ratification of the Japanese Peace Treaty will not materially alter the 
fearful state of world affairs, except as it may cause some adjustments in the 
present occupation of Japan. The 60 items of laws, in relation to the huge efforts 
undertaken by the people and Government of the United States for the confine- 
ment of aggression and the maintenance of peace, are mere ancillary bits of 
detail to smooth and facilitate parts of the operation which, unfortunately, must 
continue unabated irrespective of the technical tefmination of World War II. 
Even to say “technical termination of World War II” is to oversimplify and 
understate the true case, for the joint resolution terminating the state of war 
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between the United States and Germany (H. J. Res. 289, 82d Cong., approved 
Oct. 19, 1951, 55 Stat. 796) did mot affect the occupation powers and authority 
of the United States and the other western occupying powers defined in the occu- 
pation statute (see S. Rept. 892, Oct. 8, 1951, pp. 6-7, accompanying H. J. Res. 
289, supra), and it expressly reserved the vesting and seizure powers of the 
United States under the Trading With the Enemy Act. 

What are these 60 items of law which Congress has asked to continue in the 
present emergency? They divide into nine categories, as you have arranged them 
in your subject-matter classification of March 11, 1952 (copy attached), and each 
item is cited and summarized in House Document No. 368, Eighty-second Con- 
gress, pages 12-31. They deal with the dozens of “housekeeping” items which 
past experience has shown are a necessary concommitant of maintaining large 
bodies of military forces and Civilian workers for defense purposes, both at home 
and in places of danger abroad, such as continuance of the Missing Persons Act, 
comnpensation for injury or death resulting from exposure to certain hazards, 
soldier voting by mail, maintenance of certain veterans’ preferences, Compulsory 
service provisions affecting reserves, provisions regarding tort claims, reactiva 
tion of Lanham Act housing projects, construction and maintenance of installa 
tions, priorities for movement of troops and their supplies with power to assume 
control of transportation systems, and the continuance of certain espionage and 
sabotage provisions. 


THE WAR POWERS OF CONGRESS 


Does Congress enjoy the constitutional power to extend or enact such legisla- 
tion in the circumstances described, even though we are not in a state of war 
declared by the Congress? 

Among the provisions of the Constitution which, as the Supreme Court said in 
Lichter v. United States (334 U. S. 742, 755 (1948)), implement the Congress 
(and the President) with powers to meet the varied demands of War are the 
provisions of article I, section 8—The Congress shall have power * * * to 
raise and supportarmies * * * to previde and maintain a navy 
declare war * * * to lay and collect taxes, duties, imposts and excises, to 
pay the debts and provide for the common defense and general welfare of the 
United States * * * to make all laws which shall be necessary and proper 
for earrying into execution the foregoing powers—prefaced by the preamble: 
We, the people of the United States, in order to form a more perfect Union * * * 
provide for the common defense * * * and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this Constitution for the 
United States of America. 

“The war power of the National Government is ‘the power to wage war suc- 
cessfully. See Charles Evans Hughes, War Powers Under the Constitution (42 
A. B. A. Rept. 232, 238). It extends to every matter and activity so related to 
war as substantially to affect its conduct and progress. The power is not re- 
stricted to the winning of victories in the field and the repulse of enemy forces. 
It embraces every phase of the national defense, including the protection of war 
materials and the members of the Armed Forces from injury and from the 
dangers which attend the rise, prosecution, and progress of war. Prize cases, 
supra; Miller vy. United States (11 Wali. 268, 303-14) ; Stewart v. Kahn (11 Wall. 
493, 506-07) > Selective Draft Law cases (245 U. S. 366: McKinley v. United 
States (249 U.S. 397); United States v. Macintosh (283 U.S. 605, 622-23). Since 
the Constitution commits to the Executive and to Congress the exercise of the war 
power in all the vicissitudes and conditions of warfare, it has necessarily given 
them wide scope for the exercise of judgment and discretion in determining the 
nature and extent of the threatened injury or danger and in the selection of the 
means for resisting it.” Hirabayashi v. United States (320 U.S. 81, 98 (19438) ). 

“It (the war power) carries with it inherently the power to guard against the 
immediate renewal of the conflict, and to remedy the evils which have arisen from 
its rise and progress.” Stewart v. Kahn (11 Wall. 498, 507 (U.S. 1870) ). 

In Hamilton v. Kentucky Distilleries Co. (251 U. 8S. 146 (1919) ), it appeared 
that Congress enacted the wartime prohibition act, prohibiting the sale for 
beverage purposes of any distilled spirits after June 30, 1919, “until the conclu- 
sion of the present war and thereafter until the termination of demobilization, 
the date of which shall be determined and proclaimed by the President.” The 
act was approved 10 days after the armistice with Germany was signed in 
November 1918. gainst the contention that the change of conditions placed 
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the prohibition beyond the constitutional exercise of the war power by Congress 
the Supreme Court held the act valid, saying: 


“* * * Assuming that the implied power to enact such a prohibition must 
depend not upon the existence of a technical state of war, terminable anly wit! 
the ratification of a treaty of peace or a proclamation of peace (United States 
v. Anderson (9 Wall. 56, 70) ; The Protector (12 Wall. 700, 702) ; Hijo v. United 
States (194 U. S. 315, 323)), but upon some actual emergency or necessity aris 
ing out of the war or incident to it, still, as was said in Stewart v. Kahn (11 
Wall. 498, 507), ‘The power is not limited to victories in the field and the dis 
persion of the (insurgent) forces. It carries with it inherently the power t 
guard against the immediate renewal of the conflict, and to remedy the evils 
which have arisen from its rise and progress.’ 

* * * * * *" e 


“Conceding, then, for the purposes of the present case, that the question o! 
the continued validity of the war prohibition act under the changed circum 
stances depends upon whether it appears that there is no longer any necessit) 
for the prohibition of the sale of distilled spirits for beverage purposes, it re 
mains to be said that on obvious grounds every reasonable intendment must be 
made in favor of its continuing validity, the prescribed period of limitation not 
having arrived; that to Congress in the exercise of its powers, not least the war 
power upon which the very life of the Nation depends, a wide latitude of discre- 
tion must be accorded; and that it would require a clear case to justify a court 
in declaring that such an act, passed for such a purpose, had ceased to have 
force because the power of Congress no longer continued. In view of facts of 
public knowledge, some of which have been referred to, that the treaty of peace 
has not yet been concluded, that the railways are still under national contro! 
by virtue of the war powers, that other war activities have not been brought to 
2 close, and that it cannot even be said that the manpower of the Nation has 
been restored to a peace footing, we are unable to conclude that the act has 
ceased to be valid.” (251 U. S. 146, 161, 163). 

But a more cogent consideration in the situation confronting the present Con 
gress is the well-established principle that the country need not be at war to 
prepare for it or to guard against its consequences. 

“Nor can it be considered necessary that the United States must be at war in 
order that Congress and the Executive possess the constitutional sanction to 
prepare for it. Such an interpretation would be so unrealistic as not to warrant 
serious consideration. Cf. United States v. 243.22 Acres of Land, D. C. (43 F 
Supp. 561, 567, 5Us, affirmed 2 Cir., 129 F. 2d 678).” United States vy. City of 
Chester (144 F. 2d 415, 419 (CA 3, 1944) ). 

This was a decision which, among other things, upheld the Lanham Act, en- 
acted when we were not at war in October 1940 (act of October 14, 1940, 42 U.S 
(, 1521 et seq.) and designed to provide housing for persons engaged in national 
defense activities, as legislation clearly within the war powers granted to Con- 
gress by the Constitution. (It might be noted in passing that Lanham Act 
extension is among the items encompassed by the pending joint resolution, sec 
1 (a) (18).) The City of Chester decision was followed in United States vy, City 
of Philadelphia (147 F. 2d 291 (CA 3, 1945)). “Congress, however, can invoke 
the War Power (Constitution, Art. 1, See. 8, Cls. 11-16) during times of peace, 
for the future protection of the Nation. Ashicander vy. Tennessee Valley Au 
thority (297 U.S. 288, 56 8S. Ct. 466, SO L. Ed. 688).° Henderson vy. Bryan (46 
F. Supp. 682, 685 (D. C., 8. D. Calif 1942) ) 

In Ashwander, supra, the Supreme Court upheld the validity of constructing 
Wilson Dam pursuant to the National Defense Act of June 3, 1916, as an exercise 
of a constitutional function of the Federal Government to assure abundant 
electric energy for munitions in the event of war, and to improve the navigability 
of the Tennessee River And see, United States v. Gettysburg Electric Railway 
(160 U. 8S. 668 (1896) ), holding that pursuant to the power to declare war, equip 
armies, and related powers, the Congress may in peacetime use the power of 
eminent domain to obtain and preserve sites associated with great events in 
national history as a means of fostering love of country and strengthening the 
motives of citizens for its defense. 

There is a special query and implication in the first question asked by the sub- 
committee that perhaps the. powers of Congress do not go so far as to allow 
dealing with property, such as transportation systems and foreign ships in 
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American ports, on the same basis as the other subject-matter of the proposed 
joint resolution. The short answer is found in the words of the Supreme Court: 

“* * * The Constitution grants to Congress power ‘to raise and support 
Armies,’ ‘to provide and maintain a Navy,’ and to make all laws necessary and 
proper to carry these powers into execution. Under this authority Congress can 
draft men for battle service. Selective Draft Law Cases (245 U. S. 366). Its 
power to draft business oe to support the fighting men who risk their 
lives can be no less.” U.S. v. Bethlehem Steel Corp. (315 U.S. 289, 305 (1942) ). 

And again, in Tichter v. United States (334 U. S. 742, 136 (1948)): “The 
constitutionality of the conscription of manpower for military service is beyond 
question. The constitutional power of Congress to support the Armed Forces 
with equipment and supplies is no less clear and sweeping.” 

In the light of the sharp emergency now facing the country, since at least 
December 16, 1950, if not earlier, and the well-recognized authority and actual 
measures of the Congress to deal with that emergency, it is somewhat academic 
to speculate on the effect of the absence of the technical state of war as declared 
by the Congress. True, the existence of a technical state of War has been one 
of the points of reliance in the sustaining of — vy legislation—e. ¢., rence 
control act of 1947, Woods v. Miller Co. (833 U.S. 138, 141 (1948) ), United States 
y. Shoreline Apartments (338 U. S. S97 (1940) } )—or the enforcement functions 
under wartime statutes—e. g., price control, Fleming v. Mohawk Co. (331 U.S. 111 
(1947)), or alien enemy deportations, Ludecke v. Watkins (335 U. S. 160, 167-171 
(1948)), and compare U. 8. ex rel Jaeveler vy. Carusi (342 U. 8S. (Adv. Op.) 347 
(January 1952)). And this has been so because the courts have afforded prac- 
tically complete deference to the judgment of the political branch of the Govern- 
ment, the Congress and the President, that though the shooting was over the state 
of war had not ended, nor had its emergencies ceased. Woods, Fleming, Ludecke, 
supra, and see also Commercial Trust Co. vy. Miller (262 U. 8. 51, 57 (1923)), 
wherein the Court said: 

“* * * A court cannot estimate the effects of a great war and pronounce 
their termination at a particular moment of time, and that its consequences are 
so far swallowed up that legislation addressed to its emergency had ceased to 
have purpose or operation with the cessation of the conflicts in the field.” 

But it is equally true that great, if not greater, attention has been paid to the 
factual conditions and emergency setting in which the legislative and other 
action has taken place. In Woods y. Miller Co., supra, regarding the rent act 
of 1947, the Supreme Court said: 

“* * * The legislative history of the present act makes abundantly clear 
that there has not yet been eliminated the deficit in housing which in considerable 
ineasure was cuused by the heavy demobilization of veterans and by the cessation 
or reduction in residential construction during the period of hostilities due to the 
allocation of building materials to military projects. Since the war effort con- 
tributed heavily to that deficit, Congress has the power even after the cessation of 
hostilities to act to control the forces that a short supply of the needed article 
created. If that were not true, the Necessary and Proper Clause, article I, see. 8, 
clause 18, would be drastically limited in its application to the several war pow- 
ers. The Court has declined to follow that course in the past. Jamilton v. 
Kentucky Distilleries Co., supra (pp. 155, 156); Ruppert v. Caffey, supra (pp. 
209, 300). We decline to take it today. The result would be paralyzing. It 
would render Congress powerless to remedy conditions the creation of which 
necessarily followed from the mobilization of men and materials for successful 
prosecution of the war. So to read the Constitution would be to make it self- 
defeating. 

“We facbeuian the force of the argument that the effects of war under modern 
conditions may be felt in the economy for years and years, and that if the war 
power can be used in days of peace to treat all the wounds which war inflicts 
on our society, it may not only swallow up all other powers of Congress but 
largely obliterate the ninth and tenth amendments as well. There are no such 
implications in today’s decision. We deal here with the consequences of a hous- 
ing deficit greatly intensified during the period of hostilities by the war effort. 
Any power, of course, can be abused. But we cannot assume that Concress is 
not alert to its constitutional responsibilities. And the question whether the 
war power has been properly employed in cases such as this is open to judicial 
inquiry. Hamilton v. Kentucky Distilleries Co., supra; Rupper v. Caffey, supra. 

“The question of the constitutionality of action taken by Congress does not 
depend on recitals of the power which it undertakes to exercise. Here it is plain 
from the legislative history that Congress was invoking its war power to cope 
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with a current condition of which the war was a direct and immediate cause 
Its judgment on that score is entitled to the respect granted like legislation en 
acted pursuant to the police power. See Block v. Hirsch (256 U.S. 135) ; Marcus 
Brown Co. v. Feldman (256 U. 8S. 170); Chastleton Corp. v. Sinclair (264 U.S 
543).” (3838 U. S. 142-144.) 

What has. been said by the courts leaves no doubt in my mind that the action 
requested of the Congress—to adopt House Joint Resolution 386—is well within 
the outer limits of the war pewers of the Congress. 


RELATED POWERS OF THE CONGRESS 


I have dealt only with that branch of the powers of Congress, namely war 
powers, in the light of your own interpretation of the joint resolution, expressed 
at the subcommittee hearings by Mr. Burrus of your staff, that “all these items re- 
late to the national defense and are in the interest of the national security, and 
there is nothing more basic under our Constitution than the power of the 
Congress to deal with problems of national defense and national security. 
(Transcript, February 29, 1952, p. 152.) 

However, there is no reason why the Congress may not, if it chooses, draw upon 
and combine the exercise of others of its powers with the war power. For 
instance, in regard to the item affecting operation of the railroads, there is 
available for consideration the practically plenary pewer of Congress ever inter 
state transportation (Hoke v. United States (227 U.S. 308, 321) ) and transmission 
of the mails, Constitution, article 1, section 8. In the Debs case (158 U.S. 564 
(1895) ), involving an interference with railroad operation, an act of the Congress 
Was not at issue, but the view of the Supreme Court is pertinent here— 

“* * * The entire strength of the Nation may be used to enforce in any 
part of the land the full and free exercise of all national powers and the security) 
of all rights entrusted by the Constitution to its care. The strong arm of the 
National Government may be put forth to brush away all obstructions to the 
freedom of interstate commerce or the transportation of the mails. If the 
emergency arises, the Army of the Nation, and all its militia, are at the service 
of the Nation to compel obedience to its laws.” (158 U.S. 582.) 

And as the late Mr. Chief Justice Hughes has said for the Court: “While 


emergency does not create power, emergency may furnish the occasion for the 
exercise of power.’ Home B & L Assn. vy. Blaisdell (290 U. S. 398, 426 (1954) >. 


THE REMAINING QUESTIONS 


I stated at the outset of these observations that I thought the four constitutional 
questions asked at the hearings outdistanced the issue pending before the House 
subcommittee. I had in mind particularly the latter three of the four questions. 
Once it is apparent that the enactment of House Joint Resolution 386 is well 
within the powers of Congress, as L think the authorities indicate, it seems to me 
to be quite irrelevant to inquire as to the constitutional authority of Congress to 
empower the President to declare a state of emergency to exist when we are not 
in an actual war declared by Congress, or to inquire as to the President’s inde 
pendent authority to declare a state of emergency to exist when we are not 
engaged in a declared war (question No. 2, supra). These are questions that 
no doubt can be answered in the light of the American historical and legal 
experiences. But they are not involved in House Joint Resolution 386. 

The validity of the President’s proclamation of an emergency on Decem 
ber 16, 1950, is not being questioned, for it was issued while we were in the 
period of a declared war. In fact, recognition of the national emergency, 
declared on December 16, 1950, would be repeated by the Congress in this 
joint resolution, as in Public Law 257 and 258, Eighty-second Congress, ap- 
proved February 11, 1952, already referred to as suspending the import duties 
on lead and zine for the duration of the emergency period but not beyond 
March 31, 1953. 

Actually, since the existing emergency declared by the President is to be 
used in House Joint Resolution 386 as a measuring rod for purpeses of fixing 
a termination date for the law, if enacted, his action is involved, not in de 
claring any new emergencies, but in providing the event that terminates the 
effectiveness of the law. This is a common-type provision and a common 
function assigned to the President in legislation of the past. The power of 
Congress to provide that a statutory provision shall become operative or in 
operative upon the existence of a fact or condition, and to further provide 
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that the President shall find such operative fact or condition, is well estab 
lished. Vhe Aurora (7 Cranch 382 (U.S. 1813)): Field v. Clark, (143 U. 8. 
649-693 (1892)); Hampton and Ce. y. United States, (276 U. S. 394. 406 
407 (1928) ) ; United States vy. Curtiss-Wright Corp. (290 U.S. 304, 329 (1986) ) ; 
Hirabayashi v. United States (320 U.S. 81, 104 (1948) ). 

The pending joint resolution apparently makes no reference te ner contem- 
plates future and as yet undeclared emergencies by the President, so that 
his only other involvement in the operation of the legislation is as the dele 
gate of Congress to administer those of the 60 provisions of law in which he 
is designated as the administrative agent on Congress. The power to dele 
vate, and the propriety of delegating, administrative functions to the Presi- 
dent and other administrative agents by the Congress, pursuant to even very 
broad standards, is teo well-known to require discussion. Hampton and Co. vy. 
United States (276 U.S. 394, 409 (1928)) : Yakus v. United States (321 U.S. 414. 
423 (1944)); Liehter v. United States (334 U. S. 742. 778, TS5-786 (1948) ). 
and cases cited at page 786. 

That the President possesses war powers (Hirabayashi v. United States, 
(820 U.S. 81, 98; 40 Op. A. G. 312; 319: Jd. 421)) and other powers conferred 
by the Constitution enabling him to deal with emergency situations, I have no 
doubt. However a discussion of the precedents would serve no useful pur 
pose, since those powers are not involved in the enactment or effectiveness 
of House Joint Resolution 386. 

Question No. 3, which asks whether precedents support the right of Con 
gress to extend wartime powers into a period of undeclared war, appears to 
be a rephrasing of Question No. 1; but whether it is ner not, the preceding 
discussion of the war powers of Congress, while not exhaustive, goes much 
further in pointing to some of the authorities and precedents for use of the 
war power both before and after a war, including its legitimate use in time 
of peace. 

Question No. 4 asks whether the United Nations Charter and other treaties to 
which this country is a party broaden the powers of Congress and the President, 
and inquiries as to the effect upon the powers of both regarding the action 
in Korea as a United Nations action. 

Again, us in the cause of Question No. 2, I feel that this question deals with 
distracting issues. Of course it is well-established constitutional doctrine that: 
“The power of Congress to make all laws necessary and proper for carrying into 
execution as well the powers enumerated in section 8 of article 1 of the Con 
stitution, as all others vested in the Government of the United States, or in any 
department or the officers thereof, includes the power to enact such legislation 
as is appropriate to give efficacy to any stipulations which it is competent for 
the President by and with the advice and consent of the Senate to insert in a 
treaty with a foreign power.” Neely vo Henkel (180 U. 8S. 109, 121 (1901) ) 
And see Baldivin v. Franks (120 U.S. 678 (1SS8T)): Missouri v. Holland (252 U 
S. 416 (1920) ). 

But where, as here, the war powers of Congress, let alone other powers, were 
sufficient to support the original enactment of the 60 items of legislation con 
tained in House Joint Reselution 386, and remain, as we have seen, sufficient 
for their extension in the present emergeaucy, there would appear to be no need 
to analyze the United Nations Charter, the North Atlantic Treaty, the Charter 
of the Organization of American States, and any other treaties or international 
agreements for their effect upon our national and international obligations and 
thereby upon the powers of the Congress. 

The fact remains that the Congress itself has provided its own forthright 
view on the position it should take, and is taking, in the present emergency re- 
specting our international commitments. It is more than a view. It is a declara- 
tion of policy, which has appeared in a number of recent enactments, but was 
probably most fully expressed in section 2 of the Defense Production Act of 
1950. (Public Law 774, Sist Cong.), more than 3 months before the President 
proclaimed the existence of the present emergency. It reads 


DECLARATION OF POLICY 


“Sec. 2. It is the policy of the United States to oppose acts of aggression 
and to promote peace by insuring respect for world law and the peaceful settle- 
ment of differences among nations. To that end this Government is pledged to 
support collective action through the United Nations and through regional 
arrangements for mutual defense in conformity with the Charter of the United 
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Nations. The United States is determined to develop and maintain whatever 
military and economic strength is found to be necessary to carry out this pur- 
pose. Under present circumstances, this task requires diversion of certain 
materials and facilities from civilian use to military and related purposes. It 
requires expansion of productive facilities beyond the levels needed to meet the 
civilian demand. In order that this diversion and expansion may proceed at once, 
and that the national economy may be maintained with the maximum effective- 
ness and the least hardship, normal civilian production and purchases must be 
curtailed and redirected. 

“It is the objective of this act to provide the President with authority to 
accomplish these adjustments in the operation of the economy. It is the in- 
tention of the Congress that the President shall use the powers conferred by this 
Act to promote the national defense, by meeting, promptly and effectively, the 
requirements of military programs in support of our national security and 
foreign policy objectives, and by preventing undue strains and dislocations upon 
wages, prices, and production or distribution of materials for civilian use, within 
the framework, as far as practicable, of the American system of competitive 
enterprise.” 

Sincerely yours, « 
JOsErH C. DUGGAN, 
Assistant Attorney General, Executive Adjudications Division, 


PROPOSED EMERGENCY POWERS EXTENSION ACT—SUBJECT MATTER CLASSIFICATION 


This memorandum arranges according to subject matter the statutory pro- 
visions dealt with in the proposed Emergency Powers Continuation Act. The 
main categories used as the following: 

1. Construction, procurement and sale 
2. Government personnel 

. Compulsory service 

. Claims and claims procedure 

5. Administrative procedures 

. Security 

. Housing 

8. Transportation and shipping 

9. Foreign relations 

Each statutory provision is briefly summarized under one (in one case two) of 
these categories. In the interest of brevity, the language limiting the authority 
to time of war or emergency is not summarized in most cases, 


CONSTRUCTION, PROCUREMENT AND SALES 


Acquisition and operation by the Navy of buildings and facilities in the pro- 
curement or construction of items authorized in connection with the prosecu- 
tion of the war, without specific project authorization 1 (a) (1). 

Inspection of plants and books of war contractors 1 (a) (3). 

TVA products may be sold for use abroad only to the United States or its allies 
in case of war 1 (a) (2). 

Authority for Secretary of War to provide installations for manufacturing of 
military equipment and for storage and shelter; to exchange equipment; and 
to operate or dispose of plants 1 (a) (7). 

Freedom from certain restrictions in construction and procurement of land for 
purposes of the Armed Forces 1 (a) (8) part. 

Operating plantations abroad for supplying food to the Armed Forces 1 (a) (11). 
Payment (instead of gratuitous use) for use of wharves and landings under the 
control of the Territory of Hawaii l (a) (23). 
Adjustment of royalties for use of inventions in aid of prosecution of the war 

1 (a) (33). 
GOVERNMENT PERSONNEL 


Detailing Armed Forces personnel to VA 1 (a) (5). 

Soldiers’ deposits-repayment before final discharge 1 (a) (15). 

Entertainment and instruction of Army and Air Force enlisted personnel. 1 (a) 
(8) part 

Sales to civilians at naval stations and PX’s within the United States when pri- 
vate services not available. 1 (a) (19) 
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Status, discipline, and benefits. 

PHS—military status, military benefits, and allowance for uniforms. 1 
(a) (9) 

Coast and Geodetic Survey—benefits for officers on duty with the Armed 
Forces in areas of immediate military hazard. 2 (b) (10) 

Missing Persons Act. 1 (a) (12) 

Injury or death from war risk hazard—compensation (civil employees of 
United States or of contractors outside United States). 2 (b) (1) 

Death or disability of United States employees after restraint by an enemy— 
deemed to result from performance of duty. 2 (b) (2) 

Allowance for uniform—Army and Air Force. 1 (a) (13) 

Voting by mail for Federal officials by members of the Armed Forces without 
poll-tax restrictions. 1 (a) (16) 

Disbursing officers may cash checks and change money for Armed Forces 
personnel. 1 (a) (21) 

Duty-free importation of personal and household effects of United States 
employees brought into the United States on Government orders. 1 
(a) (22) 

Suspension of the peacetime provision (inoperative administratively since 
September 1939) permitting enlisted personnel in the Army and Navy to 
purchase their discharge. 1 (b) (4) and (5) 

Veterans’ preferences (the bill provides that service during the emergency shall 
carry the same benefits as service during the war). 

Protection from loss of rights under the public land laws for those serving 
in the armed forces of allies. 1 (a) (24) 

Preference for loans in connection with improvement of farmhouses and 
buildings. 2 (b) (5) 

Preference as to federally owned housing available under title V of the 
Lanham Act. 2 (b) (6) 

Preference under the homestead and other land laws. 2 (b) (7) 

Preference with respect to lands within the Boulder Canyon project. 2 
(b) (8) 

Preference as to farm loans and mortgage insurance. 2 (b) (9) 

Appointment and use of armed services personnel—suspension of peacetime 
restrictions. 

Reserve officers may be appointed to the ranks higher than second lieutenant 
and without certain requirements as to previous service. (1 (b) (1) 

Officers in active service may be detailed as ROTC instructors even though 
retired Army and Air Force personnel are available therefor as volunteers. 
1 (b) (2) part 

Officers of the Naval Reserve or Marine Corps Reserve may be employed 
on active duty. with or without their consent, even later than 7 years after 
their commissioning and for any purpose. 1 (b) (3) 

Service flags and lapel buttons. 2 (b) (3) 


COMPULSORY SERVICE 


By discharged inductees. 1 (a) (6) 

On active duty, by retired officers of the Public Health Service. 1 (a) (34) 

By retired Army and Air Force personnel, as ROTC instructors. 1 (b) (2) part 

On active duty of any kind, by aviation officers of the Naval Reserve or Marine 
Corps Reserve later than 7 years after their commissioning. 1 (b) (3) part 

Authority to the President to continue the appointments of officers and warrant 
officers in the Army and Air Force, Reserve components, and the National 
Guard beyond statutory limit of 6 months after the end of the war and the 
1989 and 1941 emergencies. 1 (c) 


CLAIMS AND CLAIMS PROCEDURE 


Composition of settlement commissions. 1 (a) (10) 

Proposed extension until 1 year after the end of the war, as determined by the 
President for these purposes, of the time limits for the filing of claims (not 
otherwise barred) by members of the Armed Forces for loss of personal prop- 
erty incident to their service (1 (d)); and claims (not otherwise barred), 
arising after the outbreak of hostilities in Korea, for injury to person or 
property caused by noncombat activities of the Armed Forces. (1 (e)) 

Prosoped barring of tort claims arising out of nonwartime (as well as wartime) 
combatant activities of the Armed Forces. 2 (b) (11) 


98207—52——25 
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ADMINISTRATIVE PROCEDURES 


Destruction of records situated abroad. 1 (a) (4) 

Certification of pay and allowances of members of Armed Forces on officers’ cer- 
tificates without further evidence. 1 (a) (14) 

Use by VA of its automobiles to transport employees when public transportation 
not available. 1 (a) (20) 

Utilization of the American Red Cross in aid of the Armed Forees. 1 (a) (25) 


SECURITY 
Crimes 
Photographing military installations regardless of intent. 1 (a) (17) 
Delivering defense information with intent or reason to believe that it will 
be harmful to the United States or benefit a foreign nation (death or 
longer imprisonment in wartime). 1 (a) (31)—18 U. 8. C. 794 
Gathering or publishing certain information with intent that it be com- 
municated to the enemy—death in wartime, not a crime in peacetime. 1 
(a) (31)—18 U. S. C. 794 
Injuring or damaging war materials or making defective war materials— 
greater penalties in wartime (30 years or $10,000 or both) than peacetime 
(10 years or $10,000 or both). 1 (a) (81)—18 U. 8S. C. 2158, 2154 
Spreading false reports, when the United States is at war, with intent to 
interfere with the operation or success of the Armed Forces or to promote 
the success of the enemy. 1 (a) (31)—18 U.S. C. 2388 
Entering and leaving the United States—Restrictions and prohibitions as to 
citizens and aliens. 1 (a) (32) 


HOUSING 


Authority to operate or reactivate existing Lanham Act housing projects and 
continuation of leases, 1 (a) (18) 


TRANSPORTATION AND SHIPPING 


Priority for troops and materials of war in transportation in time of war or 
threatened war. 1 (a) (26) 

Power of the President, in time of war, to assume control of transportation 
systems. 1 (a) (27) 

Authority of the ICC, in time of war or threatened war, on certification by the 
President, to establish preferences and priorities in transportation, 1 (a) 
(28) and with respect to freight forwarders. 1 (a) (29) 

Authority, until 6 months after termination of the present war, to purchase, 
charter, or requisition idle foreign merchant vessels in United States waters 
and to charter vessels without competitive bidding. 1 (a) (30) 


{ 
FOREIGN RELATIONS 


Neutrality Act—suspension of the prohibition on financial transactions by per- 

sons with foreign governments at war with each other. 1 (b) (6) 

Mr. Ferenan. Mr. Burrus, I believe you have Mr. Silver with you, 
who will testify today with reference to transportation ? 

Mr. Burrus. Yes, that is correct. We have two more transporta- 
tion items that are closely related to the one that was last testified on 
by Assistant Secretary Bendetsen. 

The first is item 1 (a) (28). It is at the bottom of page 21 of the 
document. It is the authority of the Interstate Commerce Commis- 
sion, upon certification by the President, to establish preferences and 
priorities in transportation in time of war or threatened war. The 
reason that this authority is needed is for situations that might be 
short of threatened war. 

Mr. Silver will be our witness, and he will also testify on item 1 (a) 
(29), which is on the top of the next page. 22: and that is the same 
authority as applied to freight forwarders. They are related acts. 
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STATEMENT OF FRANCIS A. SILVER, GENERAL COUNSEL FOR THE 
DEFENSE TRANSPORT ADMINISTRATION 


Item 1 (a) (28) title 49, U. S.C. 
Section 1 (par. (15)). Powers of Commission in caes of emergency. 


Whenever the Commission is of opinion that shortage of equipment, congestion 
of traffic, or other emergency requiring immediate action exists in any section 
of the country, the Commission shall have, and it is given, authority, either upon 
complaint or upon its own initiative without complaint, at once, if it so orders, 
without answer or other formal pleading by the interested carrier or carriers, 
and with or without notice, hearing, or the making or filing of a report, accord- 
ing as the Commission may determine: (a) To suspend the operation of any or 
all rules, regulations, or practices then established with respect to car service 
for such time as may be determined by the Commission; (0) to make such just 
and reasonable directions with respect to car service without regard to the own- 
ership as between carriers of locomotives, cars, and other vehicles, during such 
emergency as in its opinion will best promote the service in the interest of the 
public and the commerce of the people, upon such terms of compensation as 
between the carriers as they may agree upon, or, in the event of their disagree- 
ment, as the commission may after subsequent hearing find to be just and reason- 
able; (¢c) to require such joint or common use of terminals, including main-line 
track or tracks for a reasonable distance outside of such terminals, as in its 
opinion will best meet the emergency and serve the public interest, and upon 
such terms as between the carriers as they may agree upon, or, in the event of 
their disagreement, as the Commission may after subsequent hearing find to be 
just and reasonable; and (d) to give directions for preference or priority in 
transportation, embargoes, or movement of traffic under permits, at such time 
and for such periods as it may determine, and to modify, change, suspend, or 
annul them. In time of war or threatened war the President may certify to 
the Commission that it is essential to the national defense and security that cer- 
tain traffic shall have preference or priority in transportation, and the Com- 
mission shall, under the power herein conferred, direct that such preference or 
priority be afforded. 

Title 49 


Section 420. Special powers during time of war or other emergency. 

The provisions of section 1 (15), (16), and (17) of this title shall be applicable, 
in the case of service subject to this chapter, with respect to freight forwarders 
and other persons, and the service, equipment, and facilities of freight for- 
warders, with like force and effect as in the case of the carriers and other persons, 
and the service, equipment, and facilities, to which such provisions are specifically 
applicable. February 4, 1887, c. 104, part IV, section 420, as added May 16, 1942, 
¢, 318, section 1, 56 Stat. 298, 

Mr. Sttver. My name is Francis A. Silver. I am general counsel for 
the Defense Transport Administration. That Administration is one 
of the emergency agencies created under the Defense Production Act 
of 1950 and exercises Presidential authority with respect to domestic 
transportation, storage, and port facilities. 

ogg 1 (a) (28) of House Joint Resolution 386 (82d Cong., 2d 
sess.) relates to section 1 (15) of the Interstate Commerce Act. as 
amended, and is referred to in the last item on page 21 of House Docu- 
ment No. 368 (82d Cong., 2d sess.) . 

Section 1 (15) of the Interstate Commerce Act empowers the Inter- 
state Commerce Commission, whenever it is of the opinion that short- 
age of equipment, congestion of traffic, or other emergency requiring 
immediate action exists in any section of the country, either upon com- 
plaint or upon its own initiative, and at once, without notice or hearing 
(a) to suspend the operation of all rules, regulations, or practices with 

respect to car service: (6) to make reasonable directions with respect 
to car service; (¢) to require common use of terminals. and so forth: 
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and (d) to give directions for preference or priority in transportation 
The last sentence of the section provides: 

In time of war or threatened war the President may certify to the commissioi 
that it is essential to the national defense and security that certain traffic shal! 
have preference or priority in transportation, and the Commission shall, under 
the power herein conferred, direct that such preference or priority be afforded. 

Defense Transportation Administration has recommended that th: 
authority of the President and Commission contained in the last sen- 
tence be kept in force and available for exercise, as needs be, to promote 
or facilitate present preparations for defense notwithstanding that « 
state of war or threatened war may not exist after the peace with 
Japan. 

Without the continuation of the present authority as proposed, the 
authority to certify to the Commission could not be exercised after the 
end of the war with Japan without a determination by the President 
that war is threatened, and such a determination might be seriously 
prejudicial to the national interest. If the powers are extended as 
recommended, there would be no need for him to determine whether 
a state of threatened war exists nor would he be called on to commit 
himself on that question. 

Upon certification from the President, the Commission’s authority 
to direct that preference and priority be given by rail carriers to certain 
traffic, deemed by him essential to the national defense and security, is 
mandatorily evoked. There is thus made available the machinery, 
resources, experience, and ability of the Commission to effect prefer- 
ence and priority under directions issued and enforced by the Com 
mission without needless disruption or disturbance to the movement of 
other traffic. 

Such directions would be of such nature as to bring about orderly 
movement of traffic. Moreover, by section 1 (17), the Commission, 
through an agent or agency appointed for the purpose, may give on- 
the-spot directions to carriers to effectuate the preference. 

The Commission’s authority under section 1 (15) of the Interstate 
Commerce Act to proceed upon complaint, or upon its own initiative, 
requires the existence of facts, known to the Commission, upon which 
an expression of opinion or finding of emergency can be based. The 
certification procedure permits of the effective handling of situations 
where public disclosure of facts would be inimical to national defense 
or security. 

It is true that under section 6 (8) of the Interstate Commerce Act— 
which is referred to in section 1 (a) (26) of the present bill—the 
President may, in time of war or threatened war, demand preference 
over all other traffic for the transportation of troops and “material of 
war.” 

But as to freight traffic, it is not as broad as the power given in 
section 1 (15) which refers to “certain traffic,” the movement of which 
he deems essential to the national defense and security. Moreover, 
under 6 (8), the demand for preference is made directly on the car- 
riers and without the benefit of the interposition of the Commission. 

Indeed, it is doubtful whether under that section he could evoke the 
Commission’s emergency powers provided in section 1 (15) and the 
Commission’s potential for securing compliance with the demand. If 
the President desired benefit of Commission assistance in the execution 
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of his demand, it would first be necessary that the Commission make 
a finding or express an opinion as to the existence of an emergency 
before it could put in play its emergency powers. 

The comparison of section 6 (8)—that is, section 1 (a) (26)—with 
1 (15)—that is, section 1 (a) (28)—is made without any thought of 
disparaging the recommendation for the continuation of the authority 
conferred by the former. Under proper delegation, the President may 
pass his authority on to a delegate qualified to wield and enforce it 
without creation of chaos in transportation. Such an agency would 
be Defense Transportation Administration or a similar one. 

Section 1 (a) (29) of the present bill relates to section 420 of the 
Interstate Commerce Act, and is referred to in the first item on page 22 
of House Document No. 368. 

By section 420, the authority of the President and the emergency 
powers of the Commission referred to in section 1 (15) of the act are 
made applicable to the service, equipment, and facilities of freight 
res ste subject to part IV of the act with like effect as in the case 
of the carriers to which section 1 (15) is applicable. 

This authority, enacted in 1942, appears desirable now for reasons 
similar to those stated in connection with section 1 (15), although its 
continuation is not of the same degree of importance as with respect 
to rail carriers. The lesser importance is due to the fact that because 
of the nature of the business of the forwarder he is not in as favorable 
a position to give effect to preference or priority to some traffic over 
other traffic. 

For the most part, he is dependent upon the line-haul services of 
common carriers whose operations and services he cannot control. 
However, to the extent that he performs collection and distribution 
services in his own vehicles or by contract with motor carriers, he may 
extend some measure of preference. , 

Since the freight forwarder is prohibited by section 418 of the act 
from employing the line-haul services of any carriers other than com- 
mon carriers subject to the act, the preference he could extend would, 
as already indicated, be limited to collection and delivery services. 

That ends my direct testimony. 

Mr. Pickert. Mr. Silver, have the management of the various trans- 
portation facilities that are affected by this provision expressed them- 
selves in regard to it ? 

Mr. Stiver. Not that I know of. 

Mr. Picxerr. Do you know whether they have had an opportunity 
to look into the matter by having had it called to their attention or 
otherwise ? 

Mr. Stiver. I would only assume that they have. I have had no 
part in that, however, I must say. 

Mr. Pickerr. Have the powers granted under either section 1 (a) 
(28) or 1 (a) (29) been exercised at any time since June 1950? 

Mr. Stiver. No; they have not. 

Mr. Pickerr. Is it indicated under the present circumstances that 
they will be exercised in the foreseeable future ? 

Mr. Stiver. I should say that as long as the Defense Production 
Act is in effect there would be no need to exercise these. But, with 
the termination of the Defense Production Act and the continuation 
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of the emergency declared in December 1950, there would be a field 
there where it could be ex xercised—perhaps w ould be. 

Mr. Picxerr. Then, if I understand you, there are certain pro 
visions in the Defense Production Act that in effect do the same job 
as is proposed under these two sec tions here. 

Mr. Surver. That is right. 

Mr. Pickett. I believe that is all; thank you. 

Mr. Brickrrep. Mr, Silver, would you advise the committee as to 
the relationship between item 1 (a) (28), on which you are now 
testifying, and item 1 (a) (26), which is also being asked to be ex- 
tended or continued under this proposed legislation ? 

Mr. Sitver. I have covered that briefly, and Ithink there is another 
witness that will follow. As I pointed out in my direct testimony, 
the item 1 (a) (26) is more limited and restricted. It refers only 
to troops and material of war; whereas the item which I am dis- 
cussing. 1 (15), says “certain traffic.” which would cover all or any 
traffic. It is much wider in its scope. 

If you can conceive of the need for a preference or priority for 
raw material going into a plant to be manufactured into war material, 
the one would apply to the outbound, and the other would apply to 
the inbound. 

Mr. Brick Fiei. And this phrase in item 1 (a) (28), “certain 
traffic,” as you say, has been interpreted or construed as meaning wn 
limited trafic ? 

Mr. Sttver. That is right. 

Mr. Forrester, Mr. Witness, what would the President have to 
determine, or the agency delegated the Presidential powers have to 
determine, to bring these powers into play ¢ 

Mr. Strver. Well, there would have to be the determination either 
that there is a state of war or that there is a state of threatened war. 

Mr. Forrester. How long would that power exist ? 

Mr. Sitver. While there was a state of war or while there was a 
threatened war. And, of course, it is hard to say when a threatened 
war ceases to be a threat. That is one reason why this emergency 
declaration sort of fills in the twilight zone between the actual and the 
threat and the restoration of peace or normal conditions. 

Mr. Forrester. How would we determine that phrase “threat of 
war”? 

Mr. Srrver. I do not know that I could offer the committee any 
advice on that. I think that is something that would have to be 
determined either by the executive department or by the courts. It 
is one of those things like what is “reasonable doubt” or “reasonable 
care”? There is quite a latitude there. 

Mr. Forrester. Of course, we have many definitions, though, about 
“reasonable doubt.” We are not working in the dark on that. 

Mr. Surver. No; I imagine you have many more precedents to guide 
you there. I imagine that two people might look at the same factual 
situation and one say, “There is a threat of war there,” and another 
say, “There is not.” 

Mr. Forrester. I certainly had that in mind, and [ agree with you 
onthat. Toa large extent it just depends upon the individual thought 
of the man who has this power. 
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Mr. Sitver. However, the declaration of emergency that now exists 
would obviate the need of anybody making a finding of that sort 
if this was continued during the remaining period of that emergency. 

Mr. Forrester. What would be the objection to anybody making a 
determination? I believe you say it would eliminate the necessity 
of it? 

Mr. Sitver. [ am not connected with the State Department or inter- 
national affairs, but just as an ordinary citizen I can see where it 
might be embarrassing to the Government to have to come out and 
officially declare that there is a threat of war. 

Mr. Forrester. I have heard that a long time, and I may be a little 
dense, but frankly I cannot see how anybody in the world can dispute 
that we are ina state of war now. That is beyond me. 

Mr. Sitver. There seems to be a reluctance to concede that after the 
Japanese War is over there would be a state of war if the Korean 
incident continues. 

Mr. Forrester. Sometimes I wonder if that reluctance is not more 
damaging than it is helpful. 

Mr. Sitver. I imagine there is room for argument there. 

Mr. Forrester. It seems to me we might as well look at the thing 
in a practical sort of way; and, if the thing does exist, I just cannot 
see any harm in saying so. 

Mr. Brickrieip. Mr, Silver, would you say that the present state of 
declared national emergency is comparable or analagous to a threat- 
ened state of war / 

Mr. Sivver. If you ask for my personal view, I would say that it 
seems to me that the state of emergency declared in December 1950 
necessarily includes within its terms a threat of war. 

Mr. Brickrrenp. In the final analysis, only the President certifies 
that there isa threatened state of war. Is that not so? 

Mr. Surver. He does not certify there is a threatened state of war. 
He certifies that it is necessary for the national defense and security. 
If there is existing at that time a state of war or threatened war, then 
this applies. 

Mr. Brickrieitp. And there is no judicial review as to his proclama- 
tion or his certification. 

Mr. Stiver. I am not an expert in that field, but I think your state- 
ment is correct; that is if the Executive decides it there is no judicial 
review. 

Mr. Brickrietp. Regardless of whether we are in a declared na- 
tional emergency, just so long as the President certifies to the Interstate 
Commerce Commission that in his opinion there is a threatened state 
of war and that certain preferences are to be given to transportation, 
that would seem to be all that was necessary. 

Mr. Sirver. Yes. If the President deems that it is advisable from 
everything considered by him to certify that there is a state of war, or 
a threatened war, that would cover the situation. As I have pointed 
out, there appears to be times when it is prejudicial to the handling of 
affairs, both nationally and internationally, to make such a declaration. 

But I do think that, when Congress in 1920 put this provision in the 
statute that the President should have this authority in time of war or 
threatened war, they had in mind such a state as now exists. 
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Mr. Bricxrietp. Then what this legislation is looking to is a con- 
gressional sanction to supplement any certification that the President 
might make. 

Mr. Sirver. Well, it is more of a clarification, as I view it, because 
I cannot conceive of the President being up against a decision that 
calls for invoking this legislation during the period of the present 
emergency that would not perhaps compel him to use this if this were 
the only device left to him to give preference or priority for the mili- 
tary or for some of the projects that are under way. 

Mr. Brickrrevp. But, in any event, you believe that the President 
now has the authority, whether we are in a national emergency or in 
a state of war, to declare that a threatened state of war exists and 
simultaneously or subsequently issue preference transportation orders 
— es there is no judicial review of any decision that he might 
make 

Mr. Sirver. On that latter point, I am not sufficiently familiar to 
aid the committee. I have not looked into it. That is my impression : 
that what you say is correct. But I think there is a wide latitude in 
the President as to when he may declare that a state of war threatens. 

Mr. Forrester. I might say I agree with you, too. I do not see 
where there can be any judicial review. 

Mr. Picker. Mr. Silver, let us just assume that we do not include 
1 (a) (28) and 1 (a) (29) in our bill here. What happens? 

Mr. Stiver. Well, so long as the Defense Production Act is in effect, 
we have no problem, because there is sufficient authority there to 
handle it. But, assume the expiration of the Defense Production Act, 
assume the end of the war with Japan, even assume the end of the 
Korean incident; there will be a period there, a national-defense 
build-up, including support of the NATO armies, and including sup- 
port of such troops as we may leave in Japan or station there under the 
treaty, which have to be serviced. 

Also, there are projects that are under way, and no doubt will still 
be under way at that time, having to do with atomic energy and other 
technical fields that have to be serviced. 

Now, after those events which I mention have expired and the Presi- 
dent wants to obtain preference and priority for one of those purposes, 
this would be the only device that he could use. 

If you are going to concede that at that time there is still a national 
emergency, it seems to me that he ought to have this available to him at 
that time to use. 

Mr. Pickxerr. I will bring this question up: Assuming the con- 
clusion of the state of war with Japan, a conclusion of the Korean 
incident, and no other incident intervening of similar nature; and in 
recognition of the fact that we have not exercised the power granted 
in this statute here since June1950, must we go further and assume 
that we would have to exercise the power ? 

Mr. Strver. I do not think you would assume that you would have to. 
There is the possibility, perhaps the probability, that it might have to 
be exercised to a limited degree. It is a power which, over the history 
of the 30 years that it has existed, has been used sparingly. 

Mr. Pickett. In effect the Defense Production Act has superseded 
these two provisions that you are interested in. 

Mr. Sriver. Well, there is duplication there. The President could 
proceed under this if he wanted to, or he could proceed under the 
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Defense Production Act. I do not think one repealed the other; I 
think they coexist. 

Mr. Pickerr. One complements the other, we might say. If the 
Congress should decide not to extend the Defense Production Act, I 
would think it would be based upon the fact primarily that they do 
not concede the necessity for the powers that are granted under the 
Defense Production Act. 

It would necessarily follow that they probably would not concede 
the necessity for proceeding under these two statutes, would it not? 

Mr. Suver. I presume that is right. On the other hand, I can en- © 
vision in my own mind, having had experience in World War II—hav- 
ing been with the Office of Defense Transportation—where we encoun- 
tered, after actual hostilities had ceased, in rail transportation some 
of our most severe problems afterwards. 

The ODT, you will recall, existed until 1949; and the termination 
of hostilities did not end the problems in transportation. So Congress 
itself appropriated money and kept our powers intact until June 30, 
1949. 

I can foresee that after the Defense Production Act has been termi- 
nated and you do not have those particular powers, you might need 
something like this. 

Mr. Picxerr. Then if I may state what I understand to be the 
import of your view on that, you would like to have the sections 1 (a) 
(28) and 1 (a) (29) continued in effect for stand-by purposes. Is that 
correct ? 

Mr. Strver. Maybe stand-by isthe word. It has been in there since 
1920, to be used when the situation demands its use. If that is stand- 
by, that is right, then. 

Mr. Prcxerr. As I understand it, having originally been enacted in 
1920, it has not been exercised since that time except during active 
hostilities in World War IL. Is that correct? 

Mr. Sirver. That is right; and then only sparingly. 

Mr. Pickerr. And by the terms of the act itself, it was not available 
for use except during actual war. 

Mr. Srver. Or threatened war; that is right. 

Mr. Pickert. I believe that is all, Mr. Chairman. 

Mr. Burrus. Mr. Chairman, could I ask the witness a question ? 
Mr. Silver, what effect does the operation of the railroads by the 
Secretary of the Army have upon the need for this particular item ¢ 

Mr. Sitver. The situation as I understand it with the Army oper- 
ating the railroads merely means that the Army has supplanted man- 
agement as operator, and these provisions still apply, whether the 
Army is in control or not. It does not make any difference. 

In other words, the fact that the Army has taken control of the 
transportation does not give the Army the right, by virtue of having 
taken control. to prefer itself as a shipper over the lines it is operating. 

Mr. Burrus. If the Army were to give up control of the railroads, 
would there be a greater or lesser likelihood of this statute being used ? 

Mr. Strver. I would say it would not make any difference. 

Mr. Burrus. Can you tell me whether the fact that this statute has 
not been used very often is because there was—I do not like to use the 
words “a threat of its use,” but the possibility of it being used ? 

Mr. Strver. I can only speak of personal knowledge—I used to be 
General Counsel for ODT; was for 314 years, and ODT had its offices 
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in the ICC building. That was a pretty good working relation be- 
tween the ODT and the ICC. 

So when ODT decided that it needed a preference and priority, 
ordinarily, merely an oral request by Mr. Eastman or Colonel John- 
ston to the Commission brought forth the service order that we 
wanted. There were a few cases, however—I think there were a total 
of seven—where the Commission did not see eye to eye with ODT, and 
it was necessary to certify to them in order to invoke the machinery of 
this statute. 

Mr. Burrus. The last point I wanted to raise: Under the Defense 
Production Act can they use the techniques and the procedure and the 
services of the ICC as they could under this item ? 

Mr. Sttver. No, not directly. That is, there is no authority in the 
Defense Production Act that would require the ICC to respond like it 
does have to under this statute. Asa matter of fact, we have a work- 
ing arrangement, as you gentlemen perhaps know. ‘The head of DTA 
is also the Commissioner in charge of the Bureau of Service of ICC: 
and the working relation is extremely close. So we will have no use 
for this as long as that situation exists; that is, for this section we are 
talking about, 1 (15). 

Mr. PotiaK. I would like to add one question, if I may, there. As 
I understand it, under this authority the President may make certifica- 
tions to the ICC, which then must act. 

Mr. Strver. That is right. 

Mr. Potxax. Is it not possible that the President in some cases 
might wish to make such a certification based on very highly classified 
information, either as to foreign affairs or domestic affairs? In the 
vase of foreign affairs, it might be secret information as to plans 
abroad. In the case of domestic affairs, for example, it might be of 
such a nature as arose from the development of atomic power, and he 
would not wish to be in the position of having to disclose the reason 
for the desired priority. 

Is that a consideration, do you think, which is relevant in the con- 
sideration of these provisions ? 

Mr. Strver. Yes: we consider that quite important. That is one 
of the purposes, as we see it, of this, where the President does not 
have to disclose the reason why he certifies. It might be disadvan- 
tageous to disclose. On the other hand, when the Commission acts 
under this section on its own authority or on complaint, it has to ex- 
press an opinion, based upon facts, so that it will not be an arbitrary 
opinion, which is not true when the President certifies. 

They merely recite in their order to the effect that, the President 
having certified thus and so, we invoke these powers of the Interstate 
Commerce Act. 

Mr. Brickrietp. Mr. Silver, would you say that these words 
“materials of war’ as used in title 10 would be restricted to the finished 
product of military items, or would it include unfinished products 
which are in the process of being manufactured into a military article, 
so that you could put a liberal construction on the other terms “certain 
traffic” as to include unlimited materials so long as they are in aid 
of the war effort? 

Mr. Strver. At what particular stage the raw material which goes 
into the manufacture of, say, tanks and guns becomes war material may 
depend upon a lot of things. It may depend upon the contract the 
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Army has with the manufacturer. If the manufacturer agrees to de- 
liver the finished product at a certain arsenal, it might be that it 
would not become a material of war until it hit the arsenal. 

On the other hand, it might be as soon as it was fabricated and be- 
came a tank that it was a material of war. But in my judgment. when 
it is in the raw material stage on the way to the factory, it is not a 
material of war. 

Mr. Brickrietp. Has there been any administrative determination 
or court decision distinguishing between “materials of war” or “cer- 
tain traflic”? 

Mr. Sinyer. Not that I know of. 

Mr. Brickrretp. There has been none? 

Mr. Strver. Not that I know of. As I say, this has been so sparing- 
ly used that there has not been built up any precedents behind it. 
There has not been any litigation concerning this section that IT can 
recall. 

Mr. Brickxrievp. I would like to go back to one other item, and it 
might be redundant, but it may be of some aid or help; that regard- 
less of what emergency legislation is now in effect. there can be no 
curtailment upon the power of the President to declare that a threat- 
ened war exists, and thereafter certify to the different Government 
agencies that preference be given or priority be given to certain trans- 
portation ¢ 

Mr. Striver. I suppose the President can at any time decide that a 
threat of war exists if he has facts in his possession to justify his saying 
that. 

Mr. Brickrieiy. Even if there was an abuse of discretion on the 
President’s part, there is no one to say that he was wrong. Is that 
not so? P 

Mr. Sirver. I would not want to venture an opinion on that because 
I just cannot conceive of the President abusing his discretion about 
the threat of war in a matter of such power. 

Mr. FetcHan. Thank you very much. 

Mr. Burrus. The next witness is Mr. Perrin, and he will testify on 
item 1 (a) (26), which is on the same page and which is a similar 
item. He can explain to the committee the distinctions between this 
item and the one that Mr. Silver just testified on. 

It gives the President the power to demand in time of war or threat- 
ened war that preference and precedence be given over all other traffic 
for the transportation of troops and materials of war. 


STATEMENT OF J. F. PERRIN, COUNSEL TO THE MILITARY TRAFFIC 
SERVICE, OFFICE OF THE SECRETARY OF DEFENSE, DEPART- 
MENT OF DEFENSE 


Item 1 (a) (26) title 49 


Section 6 (par. (8)). Preference to shipments for United States. 


In time of war or threatened war preference and precedence shall, upon demand 
of the President of the United States, be given, over all other traffic, for the trans- 
portation of troops and material of war, and carriers shall adopt every means 
within their control to facilitate and expedite the military traftic. And in time of 
peace shipments consigned to agents of the United States for its use shall be de- 
livered by the carriers as promptly as possible and without regard to any embargo 
that may have been declared, and no such embargo shall apply to shipments so 
consigned. 
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Mr. Perrin. Mr. Chairman and members of the committee, I am Mr. 
J. F. Perrin, counsel to the Military Traffic Service of the Office of the 
Secretary of Defense, Department of Defense. The Military Traflic 
Service was organized to provide efficient and economical traffic man- 
agement for the movement of persons and things for the Department 
of Defense. It is also vitally interested in assuring adequate trans- 
portation for the movement of troops and material of war. 

I sincerely appreciate the opportunity to testify before your sub 
committee. 

Section 1 (a) (26) of House Joint Resolution 386, Eighty-second 
Congress, second session, relates to section 6 (8) of the Interstate 
Commerce Act, as amended. I might interpolate here that that has 
also been incorporated in title 10, in addition to title 49 of the statute. 

Section 6 (8) of the Interstate Commerce Act became effective on 
August 28, 1906, and provides as follows: 

(8) That in time of war or threatened war preference and precedence shall, 
upon demand of the President of the United States, be given over all other traffic 
for the transportation of troops and material of war, and carriers shall adopt 
every means within their control to facilitate and expedite the military 
traffic * * * 

Again I might interpolate at this point and point out that this was 
permanent legislation that was enacted in 1906, but it can only be 
exercised in a period where there is a threatened war or war. 

Mr. Forrester. Pardon me just aminute. What is wrong with that, 
war or threatened war? 

Mr. Perrtn. Mr. Congressman, as I understand it, the only ques- 
tion which is really in issue is whether after the signing of the Japa- 
nese Peace Treaty there is a state of threatened war or a state of war. 
I think it is really that simple. 

Mr. Forrester. How will this new section or this amendment read 
to cover that? 

Mr. Perrin. On page 2 of House Joint Resolution 386, in line 8 sec- 
tion 1 (a) it says: 

The following statutory provisions shall remain in full force and effect until 
six months after the termination of the national emergency proclaimed by the 
President on December 16, 1950 (C. F. R., 1950 Supp. to title 38, p. 71), or until 
such earlier date or dates as the Congress by concurrent resolution either gen- 
erally or for a particular statutory provision or the President either generally 
by proclamation or for a particular statutory provision may provide, any other 
terminal date or provision of law with respect thereto to the contrary not- 
withstanding. 

It is my understanding that that is to fill in the breach with réspect 
to the question as to whether there is a state of threatened war or war. 
It will continue this particular provision in effect and it provides ade- 
; seniey {in there] for termination, either by Congress or by the 

resident. 

The authority here sought is to be distinguished from that sought 
in the last sentence of section 1 (15) of the Interstate Commerce Act 
and continued in effect by section 1 (a) (28) of House Joint Resolu- 
tion 386 in that the authority here sought applies to troops (passengers ) 
and their impedimenta and equipment; whereas the authority sought 
under section 1 (15) of the Interstate Commerce Act has been con- 
strued as applying only to property. 

Another distinction between the two provisions should be em- 
phasized and that is that the authority here sought apparently can 





EMERGENCY POWERS CONTINUATION ACT 389 


be exercised with respect to any form of transportation, namely, rail, 
motor, water and air carriers, or in connection with express or freight 
forwarding traffic; whereas the authority in section 1 (15) of the In- 
terstate Commerce Act relates only to property transported by rail 
carriers. 

National defense is making increases in demands upon our domestic 
transportation facilities. Production of material of war for national 
defense and for those of friendly nations has increased in tempo. 
Simultaneous with the acceleration in production has been the ex- 
pansion of the Armed Forces training and other programs including 
support of the United Nations’ police action in Korea which have con- 
siderably broadened the transportation requirements. Logistical sup- 
port is of vital importance to national defense. 

Again I might interpolate here to point out to your committee 
that insofar as this particular provision is concerned, it merely fills 
in the gap in the United States that must be taken care of for logistical 
support of our own Armed Forces. 

Since transportation is the only means of maintaining this logistical 
support, and since the transportation facilities in the United States 
are under private management, the President must be in the position 
to insure an uninterrupted flow of men and material of war. 

Moreover, the movements of troops and material of war are matters, 
the disclosure of which would be inimical to the national interest. 
Therefore, it is important that the President have the authority here 
sought to expedite troops and material of war to points and places of 
need. 

The need for the legislation here sought, while presently important, 
would become of vital importance upon the settlement of the dispute 
between the railroads and management and the return of the railroads 
to the owners. 

Without the continuation of the present authority as proposed it 
could not be exercised after the end of the war with Japan, without a 
determination by the President that war is threatened, and such a de- 
termination might be seriously prejudical to the national interest. If 
the powers are extended as proposed, there might be no need for him 
to make a determination as to whether a state of threatened war 
existed, nor would he be called upon to commit himself on that ques- 
tion. 

Mr. Forrester. Let me interrupt you there now. Is that the way 
you see that, that there might not be any need for him to make that 
determination ¢ 

Mr. Perrin. In my humble judgment, Mr. Congressman, that is 
correct. 

Mr. Forrester. It is just a question as to whether he would or 
would not. 

Mr. Perrin. That is right. I do know that there is a very serious 
question as to whether, without this legislation, the President would 
be in the position to exercise this power. 

Mr. Forrester. This statement here, though, is: “If the powers are 
extended as proposed, there might be no need for him to make a deter- 
mination * * *.” Tt just leaves the question right up in the air; 
apparently. 

Mr. Perri. It leaves it up in the air. In other words, frankly, I 
do not know whether in the absence of the legislation he would try to 
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exercise the power or not. I think, since it is doubtful, that he may 
not try to exercise it. Of course it would leave a serious hiatus in the 
expansion of our defense effort. 

Mr. Forresver. You gentlemen said that it is vital, and if we should 
agree with you that it is vital, could you gentlemen not give us some- 
thing here that would put you where you would not have any doubt 
about it, where you would not have an open question as to whether he 
would or would not have to make that determination ‘ 

Mr. Perrin. Frankly I personally do not know. As I understand 
it, there has been some study made on this subject; and I believe Mr. 
Burrus had something on that. 

Mr. Potnak. Mr. Chairman, I think it is possible that the witness 
and Mr, Forrester are misunderstanding each other at this point. 
I think I understand precisely your question, sir. You want to know 
why it is that Mr. Perrin is saying that the President might not have 
to make this embarrassing determination and why he does not feel 
in the position to say positively that he would not have to make it. 

Mr. Forrester’s question is: Under the section as extended by the 
bill, as the bill proposes it, are you or are you not in agree to say 
definitely that the President would not have to make this determina- 
tion ¢ 

Is that the question, sir / 

Mr. Forrester. That is correct. 

Mr. Potitak. And why is it you have said “might not” instead of 
“would not” ¢ 

Mr. Forresver. That is exactly right. 

Mr. Perrin. Of course personally I do not want to comment on 
what the President would do in a situation like that, and undoubtedly 
he may think that he has the power. But in view of the fact that it 
is somewhat doubtful, he might not want to exercise it. 1 do not be- 
lieve that he should be put in the position of having to make the 
determination. 

Mr. Picxerr. Do I understand this, Mr. Perrin, that if this statute 
is continued in force, there would not be any need to make that deter- 
mination because this gives the agency you deal with the power to 
make the decision for him ¢ 

Mr. Perri. That is right. 

Mr. Forrester. That is what I wanted to get cleared up. That 
answers my question. 

Mr. Perrin. With the expansion of the Armed Forces for the de- 
fense of the United States and the expansion in support of friendly 
nations coupled with the consequent expansion of the productive 
capacity, this authority is of vital importance to the Department of 
Defense. 

The Department of Defense recommends that the authority of the 
President under section 6 (8) of the Interstate Commerce Act be 
kept in force and available for exercise where and when needed, not- 
withstanding that a state of war or threatened war may not exist after 
the peace with Japan. 

I will try to answer to the best of my ability any questions that 


the committee may like to ask. 


Mr. Pickett. Mr. Perrin, on page 3 of your statement, the first 
paragraph that begins on that page, the statement is: “Moreover, the 
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movements of troops and material of war are matters, the disclosure 
of which would be inimical to the national interest.” 

I am assuming that statement is there for the purpose of disclosing 
what might take place if this power is not continued in the statute. 
Is that right? 

Mr. Perrin. What I meant to point out there, Mr. Congressman, 
was the fact that on many occasions where they have had to get 
the fighting forces and their supporting supplies moving, the military 
departments have been very reluctant to release any information on 
that. 

An example of it was when the action in Korea took place—well, 
even prior to that you can go back as far as Pearl Harbor, the day 
that the Japanese struck Pear] Harbor—the military forces of course 
began to move troops and materials of war instantly; and obviously 
there was no disclosure of that to the general public at all. 

Mr. Picxerr. How would there happen to be a disclosure of that 
to the public without the existence of this power, is the point I 
wanted to raise with you, Mr. Perrin, 

Mr. Perrin. Without the power, the Government—and I am speak- 
ing of the Government generally—would have to use such means as it 
had at its command to do this job. There may be in handling it that 
way some disclosure of matters which would not be of particular 
service to the public generally. - 

Mr. Picxerr. What is there to prevent a disclosure of troop move- 
ments and movement of material of war by the use of this power’ | 
do not quite 

Mr. Perrin. Because this authority from the President to the car- 
riers is a demand directly on the carriers themselves, and it can be 
handled in very close channels. 

Mr. Pickxerr. Then if I get you, there must be some negotiation for 
the facilities to move troops and material without this power. 

Mr. Perrin. That is right. 

Mr. Prcxerr. And there is no negotiation under this power. 

Mr. Perrey. That is exactly right. 

Mr. Picxerr. It is just a directive and that is the way it goes, 

Mr. Perrin. That is exactly right. 

Mr. Pickerr. Of course for practical purposes anybody who wants 
to stand on the side of a railroad track can see exactly what is going 
on. They would not know what the destination was, but they woulc 
know what was going on. Has this power been used since June 1950 

Mr. Perrin. That I do not know, sir. I do not believe that it has. 
It was used rather indirectly on many occasions during World War II 
and in the subsequent postwar period. Whether it lias been exercised 
since the date you stated, I am not prepared to say. 

There is one thing that I erent y emphasize that I did point out in 
my statement; that should the rail carriers be returned to private 
management, there may be many occasions in which it would become 
necessary to use this power. 

Mr. Pickxerr. What is there about the situation that exists now, 
with the rail carriers being operated under the direction of the Army, 
that prevents the use of this power, that would make it necessary to 
use it if the Army did not operate the railroads ¢ 
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Mr. Perrin. There is nothing, because this power to that extent 
is analagous to the power that was sought to be extended by the pre- 
vious witness. I think at this point I might point out that as far as 
the Army control of the rail-transportation system is concerned, it 
has not in any respect interfered with the regulatory aspects of other 
Government agencies. 

Of course these powers are in the same category. They could be 
exercised today if it were necessary, even though the Army has contro] 
of the salivbells, 

Mr. Picxerr. Then there is not anything in the present situation, 
the railroads having been seized and being operated by the Govern 
ment, that eliminates the necessity for the use of this power if the 
situation arose where you had to do the things that this power lets 
you do? 

Mr. Perrin. That is correct; yes, sir. 

Mr. Picxerr. Then it just does not affect the situation one way or 
the other, does it, if they continue the seizure of the roads or turn 
them back to private management ? 

Mr. Perrin. That is right as far as the exercise of the powers is 
concerned. 

Mr. Burrus. Would you say that was true as a practical matter, that 
it made no difference whether the Army was in control or whether pri- 
vate carriers were in control as to whether preference and precedence 
would be given over traffic? 

Mr. Perrry. As a practical matter I think there is no difference as 
far as the exercise of it. I think I should state further that if the car- 
riers are returned to private management, it may be necessary on more 
occasions to exercise this power. But as far as the legal status is con- 
cerned, there is no difference. 

Mr. Bricxrtetp. On page 3, the first two lines of the first paragraph 
that Mr. Pickett was interrogating you on, would you advise the com- 
mittee what the present procedure is in making orders for troop move- 
ments? Are they classified today as secret or restricted ? 

Mr. Forrester. Just a minute. I wonder if the witness would like 
for that to be in the record, or if he would like that to be off the record ? 

Mr. Perrin. Incidentally, Mr. Congressman, I am just not prepared 
to answer that question. That is one that is within the purview of the 
services. 

Mr. Bricxrtep. Returning to page 2, Mr. Perrin, the twelfth line 
where you say, “This section pertains to troops, their impedimenta 
and equipment,” as I read 1 (a) (26) on page 21, it refers to “materials 
of war.” 

Mr. Perrin. That is right. But this thing has been used primarily 
for the impedimenta and equipment. To that extent it is distinguish- 
able from the authority sought under section 1 (15) of the Interstate 
Commerce Act. 

Mr. Bricxrretp. You think that if a dangerous situation prevailed 
that under the words “materials of war” that phrase would be elastic 
ase: to include other items in addition to impedimenta and equip- 
ment ! 

Mr. Perrin. It may be extended to include finished items, but I 
doubt that it could be extended to include the components that go 
into the finished items. 
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Mr. Brickrretp. Under the present-day statutes, and if the legisla- 
tion here is extended to the national emergency, can the President on 
his own volition vacate or rescind an order in which he has made a 
demand on the railroads for the priority of transportation of troops ! 

Mr. Perrin. If I understand your question correctly, you are in- 
quiring whether, after the President has made a demand for priority, 
he could rescind it. Is that right? 

Mr. Brickxrietp. Yes. 

Mr. Perrin. He could. You are absolutely right. 

Mr. Bricxrrevp. If this proposed legislation is not continued or 
enacted, what restriction will there be on the President from his mak- 
ing a demand that priority be given to troops and equipment ¢ 

r. Perrin. I am sorry, but I am just not a qualified constitutional 
lawyer; and if I may, I would rather not venture an opinion on that. 

Mr. BrickrreLtp. What brought the question to mind, sir, was that if 
Congress extended this legislation, it might be extending nothing, 
because, in any event, the President could so act if he so desires. 

Mr. Perret. Personally, I do not believe that in the extension of 
the legislation you would be extending nothing. I believe what you 
would be doing—— 

Mr. Brickrrevp. I am confining myself now to this particular 
statute. 

Mr. Perrer. I was trying to answer you along that line. I think 
that the extension of this power will resolve any questions as to 
whether he can exercise the power under the statute or not. 

Mr. Feieuan. Thank you very much, Mr. Perrin. 

Mr. Burrus. The next item is section 1 (a) (16) of the bill, and our 
witness is Colonel McLaughlin. It is on page 17 of our document. 


That is the provision that permits voting by mail of persons serving in 
the land ornaval forces. _ ’ 
The act prescribes the right of military coy ge to vote by mail 


in time of war for Federal officials regardless of absence from resi- 
dence; and it prohibits the imposition of poll taxes as a condition for 
the voting. 


STATEMENT OF LT. COL. GEORGE R. McLAUGHLIN, ARMY 
DEPARTMENT SOLDIER VOTING OFFICER 


Item 1 (a) (16) title 50 


Section 301. Right to vote in presidential, vice presidential, and congressional 
elections. 

In time of war, notwithstanding any provision of State law relating to the 
registration of qualified voters, every individual absent from the place of his 
residence and serving in the land or naval forces of the United States, including 
the members of the Army Nurse Corps, the Navy Nurse Corps, the Women’s Navy 
Reserve, and the Women’s Army Corps who is or was eligible to register for and 
is qualified to vote at any election under the law of the State of his residence, 
shall be entitled, as provided in this chapter, to vote for electors of President 
and Vice President of the United States, United States Senators, and Repre- 
sentatives in Congress (September 16, 1942, ch. 561, sec. 1, 56 Stat. 753; July 
1, 1948, ch. 187, secs. 1, 5, 57 Stat. 371). 


Section 302. Poll taxes, etc. 


No person in military service in time of war shall be required, as a condition of 
voting in any election for President, Vice President, electors for President or 
Vice President, or for Senator or Member of the House of Representatives, to 
pay any poll tax or other tax or make any other payment to any State or political 
subdivision thereof. (Sept. 16, 1942, ch. 561, sec. 2, 56 Stat. 753.) 
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Section 303. Voting in accordance with State law. 

Nothing in this chapter shall be deemed to restrict the right of any member 
of the Armed Forces of the United States or of any other person to vote in ac- 
cordance with the law of the State of his residence. (Sept. 16, 1942, ch. 561, 
title I, see. 3, 56 Stat. 753; Apr. 1, 1944, ch. 150, 58 Stat. 136.) 

Lieutenant Colonel McLaveuirn. I am here in the capacity as 
Army Department Soldier Voting Officer to testify on the soldier vot- 
ing law. That law is Public Law 712 ef the Seventy-seventh Con- 
gress, which provides in title I, that in time of war, notwithstanding 
provisions of State law relative to registration, qualified voters in the 
Armed Forces are entitled to vote in elections for electors of President 
and Vice President of the United States, United States Senators and 
Representatives in Congress, without payment of poll taxes. This 
proposed continuance affects these sections. 

The remainder of the law provides generally two things. First, 
recommendations to the States that they enact legislation enabling the 
Armed Forces and merchant marine personnel and certain civilians 
attached to the Armed Forces and serving overseas to vote by absentee 
ballot. 

It further recommends that they accept in the States the standard 
form Federal postcard application for such ballots, and that the 
ballots be mailed to the personnel at least 45 days in advance of the 
elections to allow for the processing of such ballots. 

It is also recommended to the States that they waive registration 
of such personnel who have been denied by reason of their service an 
opportunity to register. 

The second part of this law directs that the handling of the ballot- 
ting material be expedited and that the Defense and Treasury Depart- 
ments collect and disseminate voting information as obtained from the 
States; and that the Federal postcard application be placed in the 
hand of each person entitled thereto, 

This section also provides for safeguards to prevent coercion and to 
guarantee the integrity and secrecy of the ballot. 

There has been introduced into the House, House Resolution 6397 
by Mr. Javits, recommending permanent soldiers’ voting legislation. 
The Secretary of Defense has also forwarded to the Bureau of the 
Budget recommended permanent soldier voting legislation, since it is 
believed that the right of persons in the Armed Forces to vote in elec- 
tions, as is presently provided in the soldier-voting law, is essential 
to the maintenance of morale and is in accord with the democratic 
principles of Government. 

This present soldier-voting law becomes inoperative upon the termi- 
nation of the war with Japan, and this proposed continuance would 
maintain the status quo pending action on this permanent legislation. 

If there are any questions on the operation of the soldier-voting law, 
I shall be glad to attempt to answer them. 

Mr. Feieguan. That legislation was passed in the Seventy-seventh 
Congress, did you say ? 

Lieutenant Colonel McLaueuiin. Yes, sir. The present law is 
Public Law 712, Seventy-seventh Congress, as amended. I have the 
amendments here. It is amended by Public Law 277, April 1944; 
Public Law 418, August 1944, Public Law 348, April 1946, Public 
Law 862, Eighty-first Congress; and further amended by Public Law 
863, Eighty-first Congress. Publie Law 348, April 1946, struck out 








EMERGENCY POWERS CONTINUATION ACT 395 


the last three titles which provided the recommendations to the States 
and inserted new titles. 

That, I understand, was the subject of some controversy over Fed- 
eral control and States’ rights. 

Mr. FeieHan. Would you just briefly present to us the situation as 
it exists today with reference to how any partic ular member of the 
Armed Forces or anyone to whom that particular law refers would 
vote? And if he cannot vote in every State, whether or not this Fed- 
eral law conflicts at all with some of the State statutes / 

Lieutenant Colonel McLaveuiin. The voting is entirely by State 
ballot. There is no Federal ballot. And the determination as to 
eligibility, of course, is entirely up to the State. 

The Defense Department’s policy is to assist the individual in every 
way, first by making available to all personnel the information which 
has been provided by the Secretaries of State on voting. ‘That is pre- 
pared as far in advance as possible and furnished to all echelons of 
command. 

The application form, the Federal postcard application form, is 
also furnished to the individual. In general elections it is required 
that the card be placed in the man’s hand in the States not later than 
the 15th of September ; and overseas, by the 15th of August. 

Mr. PotiaK. May I interrupt you just a second, Colonel? Are you 
speaking now of voting for State officials or Federal officials 

Lieutenant Colonel McLaueuirn. This procedure covers all elec- 
tions. 

Mr. Forrester. What page is that on ¢ 

Mr. Burrus. It is on page 17; it is item 1 (a) (16). 

Mr. Picxerr. May I ask one question so I can be sure I understood 
the Colonel’s statement. The question was asked a moment ago if it 
applied to the election for Federal officials only, or did it apply to 
State officials; and I understood you to say it applied to all elections. 

Lieutenant Colonel McLavexuur. It applies—— 

Mr. Forrester. Page 17 says it applies to Federal officials. 

Lieutenant Colonel McLavcuti. For title 1, that is correct, sir. 
Title 1 provides that in time of war, notwithstanding provisions of 
State law relative to registration, qualified voters in the Armed Forces 
are entitled to vote in elections for electors of President and Vice 
President of the United States, United States Senators, and Repre- 
sentatives in Congress without the payment of poll taxes. 

Mr. Picxerr. I do not like to interrupt you, Colonel, but I have 
a one-track mind, and I have to stay on that track or Lam lost. You 
said a moment ago that this law applies to all elections. You mean 
all general elections— 

Lieutenant Colonel McLavauiin. The continuance covers general 
elections, sir. 

Mr. Pickerr. But not primary elections / 

Lieutenant Colonel McLaueuurn. The application for ballot is not 
required by law to be placed in the hands of the individuals except 
for the general elections. However, it is made available and the 
States will accept that for the primaries. 

Mr. Forrester. But it does cover all elections, State and Federal ¢ 

Lieutenant Colonel McLaveuuin. The entire law covers State and 
Federal elections, sir. The amendment, I might mention, as pro- 
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posed by the Secretary of Defense to make this permanent, provides 
that title 1 of this public law which covers the special methods of 
voting in time of war, provides that the words “in time of war” be 
stricken. 

The other titles, as I mentioned, are merely recommendations to 
the States. Generally speaking, the law has been operating satis- 
factorily and the States have accepted more or less these recommenda- 
tions. I think there are 24 States that have not gone along with the 
recommendation that the ballot be mailed 45 days in advance. They 
allow something from around 20 days to 30 days; and for the indi- 
rr in the front areas, in the forward areas, that is cutting it pretty 
ciose,. 

Mr. Picxerr. The reason for that, Colonel, is in a good many of 
the States it is impossible to make up the ballot as far as 45 days in 
advance of the election. 

Lieutenant Colonel McLaucuirn. There are only two States, I 
might mention, that do not allow absentee voting. That is New Mex- 
ico and South Carolina. They do not allow absentee voting. There 
is one State that will not allow absentee voting overseas: Minnesota. 

Mr. Freiauan. This statute, then, is not applicable in certain States, 
is that correct, because they do not permit by law absentee ballots ? 

Lieutenant Colonel McLaveutrn. That is right, sir. 

Mr. Forrester. Some phases of this law contain references to the 
election of Federal officials, do they not? How about that? 

Lieutenant Colonel McLavuaitiin. The election is entirely by the 
State ballot, and the eligibility for voting is determined by the State. 
You will find that there are certain States that will not accept the 
Federal post-card application as recommended by law. This deter- 
mination, of course, is entirely up to the States. 

Mr. Forrester. You mean as to whether any of this law will be 
used or not? 

Lieutenant Colonel McLaveuitin. As to whether this voting as 
recommended is in accord with State law. 

Mr. Forrester. How about the poll tax feature? Is that left up 
to the States? 

Lieutenant Colonel McLaventin. The law provides, as you point 

out, in title 1 that there will be no poll tax required in Federal elec- 
tions. However, the information I have is that one State requires 
poll tax, and four States require poll tax except for Armed Forces 
personnel. 

The law makes the recommendation that Armed Forces personnel, 
merchant marine, and certain civilians attached not be required to 
pay poll tax. 

Mr. Forrester. But is that a recommendation or is that law? 

Lieutenant Colonel McLavueuutn. That is the law, sir, in title 1. 

Mr. Forrester. That is what I was trying to find out. You used 
the word “recommendation.” 

Lieutenant Colonel McLavueuurn. Title 1 provides that in such 
Federal elections, there will be no payment of poll tax to the State 
or any political subdivision thereof. 

Mr. Fre1cHan. Colonel, if the State says you must pay poll tax, does 
this law supersede the State law? And regardless of whether or not 
the State says you must pay your poll tax, does this give the member 
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of the armed services the opportunity to have his vote cast and 
counted even though it might Sein violation of the State law ? 

Lieutenant Colonel McLaucuurn. The Federal law here requires 
that there be no payment of poll tax in Federal elections. 

Mr. Forrester. Just absolutely annuls poll tax, regardless of what 
a State says about it? 

Lieutenant Colonel McLaueuuin. I would like to quote section 2 
of title 1. It says: 

No person in military service in time of war shall be required, as a condition 
of voting in any election for President, Vice President, electors for President 
or Vice President, or for Senator or Member of the House of Representatives, 
to pay any poll tax or any other tax or to make any other payment to any State 
or political subdivision thereof. 

Mr. Fetcuan. You have a State then that requires a poll tax; do 
these servicemen who wish to vote in that State have an opportunity 
to cast their ballot and have it counted? In other words, is this abso- 
lutely mandatory upon the State that they must count this ballot of 
the particular person who casts his ballot without the payment of poll 
tax, which is, according to the State law, mandatory t 

In other words, does this supersede the State law ? 

Lieutenant Colonel McLavenuin. I would say that this provision 
in title 1 would supersede the State law. 

Mr. Feireuan. There have been actual cases, I assume, of voting 
under this. What has been the result? Have the States accepted 
those ballots from servicemen who are abroad and have they counted 
them, irrespective of the fact that no poll tax was paid? 

Lieutenant Colonel McLavenurn. We have had no complaint to the 
effect that they have not accepted the ballot. 

Mr. Forresrer. As a matter of fact, they had no alternative under 
that law. They had to accept it. Is that not correct? 

Lieutenant Colonel McLavenuin. This information which I have 
given as to the requirement of poll tax has been furnished by the sec- 
retaries of the various States, which states that in certain States poll 
tax payment is required. 

Mr. Forrester. The truth of it is that was one of the main things 
in this legislation, was to wipe out the poll tax; was it not? 

Lieutenant Colonel McLaueuuin. I do not know, sir. 

Mr. Forrester. I think any of us could realize that, because that is 
right at the very top of this legislation. 

Mr. Feicuan. You might put it this way: That was at least a hin- 
drance to the expeditious voting in the service. 

Mr. Picxert. Colonel, let us take the State of Texas. I know 
a little about their election law down there, and I assume you have 
made some study of it. Am I correct in my recollection that the 
constitution of the State of Texas prohibits to members of the Regular 
Establishment in the Armed Forces—that is, the Regular Army, Navy, 
and Air Foree—the right to vote? 

Lieutenant Colonel McLaucuurn. Yes, sir. The attorney general 
of the State of Texas has made the interpretation that members of 
the Regular Military Establishment are prohibited from voting in 
elections in the State of Texas. 

Mr. Picxerr. Under any circumstances and any election? 

Lieutenant Colonel McLaveuirn. Correct, sir. 
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Mr. Pickxerr. Now, the question is: Does this provision in this 
statute supersede that constitutional provision of the State of Texas? 
In your opinion is the answer yes or no ? 

Mr. Burrus. The witness says he is not qualified to answer that 
conflict between this law and the State of Texas constitution. 

Mr. Picxerr. At least insofar as the members of the Regular Es- 
tablishments of the Armed Forces are concerned, the constitutional 
provision of the State of Texas prevails in that you are not accorded 
the right to vote, notwithstanding this ballot provision that we are 
now talking about. Is that right ? 

Lieutenant Colonel McLavueuutn. Yes, sir. 

Mr. Picxerr. Now, then, does that constitutional prohibition 
apply to those who are taken in under the Selective Service for their 
period of 24 months? 

Lieutenant Colonel McLaventiin. No, sir, that is-covered by para- 
graph 5 of article 33, chapter 5, Vernon’s Annotated Texas Statutes, 
which states : 

All soldiers, marines, and seamen employed in the service of the Army and 
Navy of the United States, provided this restriction shall not apply to officers 
of the National Guard of the State of Texas, the National Guard Reserves, 
the Officer Reserve Corps of the United States, nor to enlisted men of the 
National Guard, National Guard Reserves, Organized Reserves of the United 
States, nor retired warrant officers and retired enlisted men of the United 
States Army, Navy and Marine Corp. 

So this prohibition would cover only the personnel of the Regular 
Establishment. 

Mr. Pickerr. Now then, under the constitution in Texas, and un- 
der the State statutes, every person to be eligible to cast his vote 
must have paid a poll tax within the prescribed period of time, with 
certain named exceptions. Those persons who have reached their 
sixtieth birthday on or before January 1 of the preceding year are 
among these exceptions. I use that illustration just for the purpose of 
showing that certain exceptions to the liability for payment of poll 
tax do exist under the State law. 

Do I understand you to say that the statutes you want extended 
here supersede that constitutional provision of Texas and the statutes 
of Texas in regard to the requirement that a poll tax be paid in 
order for those members who are otherwise eligible to be able to cast 
this ballot that we refer to? 

Lieutenant Colonel McLauveuuin, I will be unable to answer that 
question. 

Mr. Burrus. Do you know whether that issue has ever been taken 
to the courts or not ? 

Lieutenant Colonel McLaveuiin. There have been no complaints 
and the matter has never come to the official attention of the Defense 
Department. 

Mr. Forrester. Mr. Witness, when did this statute come into being 
the first time? 

Lieutenant Colonel McLaueHiin. September 142, sir, the original 
soldier voting law; September 1942. 

Mr. Picxerr. Colonel, can you tell me from your study and re- 
search in the matter whether as a matter of fact, the State of Texas 
has permitted the ballot to be cast in keeping with the terms of the 
act we are discussing since the effective date of the act in September 
1942 ¢ 
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Lieutenant Colonel McLavuecuirn. You refer now to the non-Regu- 
lar 

Mr. Picxerr. Yes, sir. 

Lieutenant Colonel McLaueuuin. Yes, sir: there have been any 
number of votes cast. 

Mr. Picxerr. Then for practical purposes Texas has accepted the 
terms of this statute and waived the poll tax for those to whom this 
statute applied. 

Lieutenant Colonel McLauenirn. Apparently, sir. I might make 
note here that the application for the ballot is placed in the individual’s 
land. It is entirely up to the individual as to whether he sends in his 
application. I would assume that many of these individuals from the 
State of Texas have sent in these cards in that it has not come to the 
attention of the military that they have not been allowed to vote. 

Mr. Picxerr. The effect of this statute, then, Colonel, is to super- 
sede the laws of Texas regarding the requirement for payment of a 
poll tax before being eligible to cast a vote in these elections. Is that 
not right ? 

Lieutenant Colonel McLausuurm. I would not be competent to 
answer that question. 

Mr. Pickerr. What happens if we fail to include this section in the 
bill? 

Lieutenant Colonel McLauveniin. In accordance with the recom- 
mendations of the Secretary of Defense to the Bureau of the Budget 
that this legislation be made permanent, the view was expressed that 
it was a matter of morale; that it is believed that the right of the serv- 
iceman to vote should not be denied him by virtue of the fact he is 
in military service. That is the statement on which the recommenda- 
tion is based; that it is a morale matter. 

Mr. Forrester. Mr. Witness, I believe you said this statute had its 
commencement in 19427 

Lieutenant Colonel McLaueuirn. The basic law, sir. 

Mr. Forresyer. As a matter of interest, could you tell me who 
sponsored that statute in the first place / 

Lieutenant Colonel McLaveuuin. According to my notes, sir, this 
act is the so-called Ramsay Act. 

Mr. Forrester. Now, Mr. Witness, 1 want to ask you this question. 
Have not the various States assumed their obligations along that line 
and passed laws for the purpose of making the vote available to quali- 
fied voters in the military services? 

Lieutenant Colonel McLaueniin. Yes, sir. These States have ac- 
— that, with the two exceptions I have mentioned. 

Mr. Forrester. I know, but had they not done that before the Govy- 
ernment moved with this statute? 

Lieutenant Colonel McLaventin. By they, are you referring to 
these two particular States? 

Mr. Forrester. We have got 48 States. “Had not practically every 
one of them made provision for the soldiers to vote ¢ 

Lieutenant Colonel McLavenumy. I am unable to answer that 
definitely. However, I do know that since the enactment of this 
legislation, many of the States have made changes in their voting law 
to enable the military personnel to vote. Now, as to the extent of the 
changes, Tam unable to comment. 
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Mr. Forrester. The State of Georgia did not need any statute on 
this for them to make provision for their boys to vote, did they? 

Lieutenant Colonel McLavuecuutn. I am not aware of that, sir. 

Mr. Forrester. I think you will find that probably we acted before 
the Government acted on that. You said that this law is necessary to 
preserve the morale of those boys who are in military service. Just 
why is that true, Mr. Witness? 

Lieutenant Colonel McLavenuin. I could only give a personal 
opinion on that. I believe that the recommended permanent legisla- 
tion was with a view to keeping this law on the books, so that, for 
example, the 24 States that allow insufficient time or the States that 
do not allow absentee voting, could possibly at a later date further 
change their law to enable more of the personnel to vote. 

Mr. Forrester. Of course you are the witness that is sent over 
here, and you say it is for the purpose of promoting their morale. I 
just wondered how it did that. I have had boys to tell me that when 
they voted overseas, instead of being free of coercion, they had been 
used to where they received much coercion. Do you know anything 
about that? 

Lieutenant Colonel McLaueuiin. No, sir. We have to the best of 
my knowledge and belief never had a case of that nature presented. 

Mr. Forrester. I have had boys repeatedly tell me that they were 
never allowed to discuss politics unless they discussed it for the right 
man. Did you ever hear of that? 

Lieutenant Colonel McLaventun. No. 

Mr. Forrester. A lot of the Georgia boys have told me that. 

Lieutenant Colonel McLaveuurn. The law plainly provides safe- 
guards against coercion. 

Mr. Forrester. I know it does; it provides it in print. And it also 
provides a weapon for a whole lot of coercion, too, does it not ? 

Lieutenant Colonel McLaventin. I am not aware of that, sir. 

Mr. Forrester. I want to ask you this question. You said that 
these soldiers should be allowed to vote under the terms of this bill 
without registering in the State that they come from. How do you 
arrive at whether a man is qualified to vote or not ? 

Lieutenant Colonel McLaueurtin. First I might mention that the 
voting information is furnished by the secretaries of state, and it is 
furnished the Defense Department and is then published in a joint 
Army-—Navy-—Air Force—Coast Guard pamphlet to the man in the 
field. Under the regulations, there is a soldier voting officer to whom 
this information is made available. There are also posters furnished 
giving the various qualifications for the voters in the various States. 

The individual is furnished the card. If it appears to him that he is 
entitled to vote, he mails that card in; or if the State does not accept 
this Federal post-card form, he writes the supervisor of registration 
in the county or the secretary of state. 

It is entirely up to the State as to whether or not they will accept his 
application. The determination as to eligibility is made by the State 
officials. 

Mr. Forrester. For instance, suppose a man had never registered in 
the State, that he was 20 years old when he went into the military and 
he could not vote until he was 21, and there has never been any deter- 
mination as to whether he was or was not an eligible voter. How 
would you determine that under this law? 
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Lieutenant Colonel McLaveutin. It would not be up to the mili- 
tary, sir, to determine that. It is up to the State upon receipt of his 
application for his ballot. 

Mr. Forrester. Suppose his State uses that uniform post card 
where he requests a ballot. How do they determine whether that man 
would be a qualified voter if he was back in his State under the 
laws of that State saying who would and who would not be a qualified 
voter ? 

Lieutenant Colonel McLavenun. The determination is made by 
the State. If this individual’s name is not on the books as a qualified 
voter, I do know that certain of the States have made provisions to 
allow him to vote absentee. There are certain States that have that 
provision, that a man in the service may register absentee and vote 
absentee. 

Mr. Forrester. My State has had that for years and years. But 
what I am trying to find out is how under this you would determine 
whether a man was a qualified voter, because we have some qualifica- 
tions down in Georgia. For instance, we say that a man must be of 
good character and a man must have some intelligence, and we have 
some standards set up down there. 

We do not allow a man to vote just because he is 18 or because he is 
21 years old, because if we were not going to have any standards, we 
would vote the mules, too. 

What I am trying to figure out is, How do you arrive at whether a 
man is qualified to vote under a State law ? 

Lieutenant Colonel McLaveuurn. The only determination as to 
whether or not the individual is entitled to vote is on a basis of the 
information as furnished by the Secretary of State. This information 
is made available to all echelons of command. 

Mr. Forrester. The truth of it is, Mr. Witness, this law was in- 
tended to give everybody the vote that was within the prescribed age 
that a man could vote in the various States. That is the true intent of 
this bill, is it not ? 

Lieutenant Colonel McLaveunury. I am not familiar with that, sir. 

Mr. Forrester. Is it not the intent really to circumvent the State 
law on those qualifications ? 

Lieutenant Colonel McLaveutin. I would not be able to comment 
on that. 

Mr. Forrester. The approach of the poll-tax question would lend 
color to that view, would it not, Mr. Witness ? 

Lieutenant Colonel McLaveutut. I could not comment on that, 
sir. 

Mr. Forrester. So far as my State is concerned, we do not have any 

oll tax. But I will never concede that the State of Georgia does not 
ee a right to exercise the poll tax, since it is a State; and I will never 
concede that the Government has any right whatever to say that they 
cannot do it. We do not have it. I know there has been a whole lot of 
fuss raised over it. I think the poll tax in our State has been from $1 
to $2 a head, and I think anybody in the world could pay it that 
wanted to. 

Frankly I think it is just a bunch of minority groups that have 
been raising a whole lot of noise about something that does not 
amount to very much. I am particularly interested in preserving the 
ballot system down there in my State, because I want to carry my 
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‘vandidacy and I want my other people to take their candidacy to 
people of character and to people of some intelligence. 

That is why I am so tremendously interested in this proposed 
legislation. 

Lieutenant Colonel Lunpperc. Maybe I can clear up one thing. I 
have never voted under this system. However I have voted twice 
overseas. I sent directly for my own ballot. Is . not true that when 
a soldier or anybody in the military votes overseas, all of the informa- 
tion is put on the outside of an envelope hating as to where their 
residence is, their age, and so on, and sent back then to the States, to 
their Secretary of State, where that information can be checked ¢ 

Lieutenant Colonel McLaveuiin. That is a State form. The State 
furnishes the ballot. 

Lieutenant Colonel Lunpperc. It shows where he is in residence, 
what voting precinct he is in, his age and all that other information 
which would be required to make him an eligible voter. Is that not. 
correct ¢ 

Lieutenant Colonel McLaucuut. Yes. 

Mr. Forrester. How do you determine what his character is and 
what his intelligence is? How do you do that ¢ 

Lieutenant Colonel Lunppere. Is that not sent to them so that they 
can check that themselves? Is that not what that is for? 

Lieutenant Colonel McLaventrm. All the Federal post card is is 
an application with the individual’s name, the voting precinct, such 
information of that nature; and the State ballot itself has the neces- 
sary information on the envelope as to the individual. I could not 
comment as to establishing the individual’s character. 

Mr. Forrester. It looks as if to me that this, in its final analysis, 
is one of these social revolutionary measures which I had haved we 
could declare a truce on until we got through with this emergency. 
I vield to no people in the world, I think my people are as loyal 
a. people as there ever has been in this world, and I think our record 
indicates it. I have tried to cast my votes in Congress and tried to 
act over here in this committee in the interests of the country, and 
have many times submerged, and I intend to submerge, the feelings 
of my people until we ean “get over this emergency. 

I would like very much to declare a truce on this social legislation. 
But, on the other hand, T am not going to sit down and allow this 
emergency to effect a social revolution on my people, because I am 
going to ask that all these other groups use the same kind of loyalty 
that my people are using until we get through with this situation we 
are in; and when we do get peace, then we can fight amongst ourselves 
some more, 

Mr. Ferouan. Colonel, as [ understand it, there are two States that 
forbid absentee ballots being cast and counted. 

Lieutenant Colonel McLaveutrn. Yes, sir. 

Mr. Ferenan. Therefore this statute is inapplicable in two States 
and no one can use this statute and get his ballot cast and counted 
if he is an absentee voter from one of those two States. Is that cor- 
rect ? 

Lieutenant Colonel McLavenuin. I do not. know that the States 
have not accepted them. I do know that the secretaries of state have 
furnished us the information that they will not allow absentee voting. 
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We have had no case brought to our attention where the individual 
in the military service has attempted to vote and has not been allowed 
to vote. 

But the secretaries of state of these two States have furnished the 
Defense Department voting information which contains the state- 
ment that no absentee voting is allowed under the State law, 

Mr. Feieuan. So far as you know, there has never been any attempt 
to cast an absentee ballot by the armed servicemen in those particular 
States. Is that correct ? 

Lieutenant Colonel McLaventury. In the military we furnish a man 
with his application form 

Mr. FeigHan. We have gone over that. Just answer me: Do you 
know whether or not any attempt has ever been made by a member 
of the armed services under this particular statute to vote in a State 
where the secretary of state says that they will not accept any absentee 
hallots ? 

Lieutenant Colonel McLaventiy. We have no information about 
that. 

Mr. FeigHan. The next question I would like to ask is this: This 
statute says that an armed serviceman may vote in a general election 
for Federal officials without the payment of a poll tax. Several 
States still have the poll-tax requirement. 

Lieutenant Colonel McLavuGHurn. One State requires a poll tax of 
Armed Forces personnel. 

Mr. Freiguan. How many? 

Lieutenant Colonel McLauGHurn. One State requires a poll tax of 
Armed Forces personnel. Four require a poll tax of all except Armed 
Forces personnel. I am speaking particularly here of the merchant 
marine and the civilians attached to the forces overseas. 

Mr. FeiGHan. What happens in the certain States that require a 
poll-tax payment as a requirement for voting? Under this statute 
does this supersede that State law? In other words, that is a question 
that we are going to have to face when we take this to the floor of the 
House. 1 would like to know what the history of this statute is with 
reference to those particular States that have certain requirements. 
This statute apparently supersedes the State law. What is the history 
of it’ 

Lieutenant Colonel McLavenirm. I would like an opportunity to 
check into that point and to get the information for the committee. 

Mr. Fercnan. You apparently have not been familiar with this legis- 
lation as it passed the Congress. I have a recollection of a tremendous 
fight. and the particular fight was with reference to the question as 
to whether or not the State has its power to determine who are eligible 
voters or electors. I would like to find out whether this law supersedes 
the State laws or whether the States have passed legislation to conform 
with its particular provisions. That is what we have got to find out. 

Mr. Forrester. I appreciate your saying that, Mr. Chairman, be- 
cause [ think—I may be wrong—that our constitution provides that 
Congress can legislate on the election of Federal officials. T think they 
can do that relative to my office and to the Senators in my State. That 
being true, T cannot think there is any doubt on earth but what 
this legislation is designed for the purpose of superseding the State 
laws on that subject. Is that not vour opinion. Mr. Burrus? 
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Mr. Burrus. Yes, sir; I would agree with that, Mr. Forrester. 

Mr. Forrester. I think we meet that issue clearly, and I think the 
only answer is bound to be that indeed it is to supersede the State laws, 
and that they have constitutional authority for it. I think it would be 
constitutional, so we are going to be faced with the question of whether 
we are or whether we are not going to do this thing. 

Mr. Pickerr. You mentioned one State a moment ago that still 
requires the poll tax for members of the Armed Forces and four States 
that require it for everybody else except members of the Armed Forces. 

Lieutenant Colonel McLaucuuin. Yes, sir. 

Mr. Picxerr. Name those States, will you, please ? 

Lieutenant Colonel McLavenurn. The State of Texas is the State 
that requires poll tax of Armed Forces personnel. The four States 
that require poll tax except for Armed Forces personnel are: The State 
of Virginia, the State of Alabama, the State of Arkansas, and the State 
of Mississippi. 

Mr. Pickerr. In connection with certain questions that have been 
asked, Mr. Burrus, I would suggest that we might have the colonel 
prepare himself to answer them at a little later time. 

Mr. Burrus. We will certainly do that. 

Mr. Forrester. May I ask this one question. With 47 of the 48 
States already having laws where there are no poll taxes to be paid, 
what is the terrible concern here for Federal legislation in that regard ¢ 

Lieutenant Colonel McLaveuurn. The only statement I can make 
in that connection is that it is felt that it is a matter of morale for 
service personnel that all States furnish them with an opportuniy 
to vote in these elections: that they not be deprived of any voting privi- 
lege to which they would otherwise be entitled were they not in the 
military service. 

Mr. Forrester. I might say this to you. I have lived under poll-tax 
laws. I do not know whether you have or not. But no man has ever 
had any trouble on earth paying poll tax. True, there it is. This is 
nothing on earth but a social revolution. Down there in my state 
when people run for office, if the man could not pay his poll tax, some- 
body paid it for him, and no man will ever lose his right to vote by 
the failure of paying $1 poll tax. 

That is one of the reasons why I was glad to see us get rid of it down 
there. We got rid of it without coercion too. In fact, we do not act 
under coercion. 

Mr. Brickrretp. Colonel, it is my understanding that you are going 
to return with additional information for the committee. Is that 
right ? 

Lieutenant Colonel McLavueutin. Yes, sir; that is correct. 

Mr. Bricxrievp. May I ask you at that time, too, to give the com- 
mittee the complete cycle that a soldier goes through in order to cast 
his vote and have it counted. For instance, where the soldier in the 
first instance makes application to his State that he wishes to vote in 
a national election. I think those applications are made available on 
February 1 of a national election year, and then, whether or not the 
State decides whether he is eligible to vote or whether they make infor- 
mation available to the particular officer in the field who decides 
whether or not he is eligible to vote. 

Secondly, who makes available the war ballots that the soldier votes 
with. Thirdly, who makes available to him the candidates for the 
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particular offices, both for the Congressman in his district and also 
for the President and Vice President and Senators and so forth. 

Then, when does he vote? What happens to that vote? Is it sent to 
his State, and is the canvass made there of his vote, or is it made in the 
field echelon where he is stationed and just the total results sent on 
to the States? What other procedures do they have for the trans- 
mission of these voting ballots ? 

Lieutenant Colonel McLavueuur. If I may, I would like to answer 
that at this time. I have attempted to cover here the fact that all the 
information cn voting is made available by the States. I have here 
the 1952 “Voting information” pamphlet. That contains a breakdown 
by States with the information the secretaries have furnished. The 
only basis for determination as to whether an individual in the serv- 
ices is entitled to his post-card application form is on the basis of the 
information which the State has ice oes 

The transmission of the ballot—this ballot, I might add, is the State 
ballot ; the Federal ballot was done away with and it is purely by State 
ballot—the ballot is sent directly to the individual by the State. It is 
then given the most expeditious handling possible. The officers in the 
armed forces are required to take the oath, if it is required for the 
State; and it is then air-mailed free of postage back to the supervisor 
or registrar or secretary of state in accordance with the State law. 

From the time the Federal post-card application is furnished to the 
individual, together with the information which the unit is required 
to make available to the men, the military comes into the picture only 
for taking the oath on the outer wrapper of the ballot. 

Mr. Brickrie.tp. Under this statute, the soldier in the Armed Forces 
is given an absolute right to vote, provided he is qualified in his State 
to vote? 

Lieutenant Colonel McLaveuun. That is right, sir. 

Mr. Forrester. How do you determine that he is qualified in the 
State ? 

Lieutenant Colonel McLaveuiin. The determination is not made 
by the soldier voting officer in the military. If under the information 
which has been made available by the secretary of the state it appears 
he is qualified to request an absentee ballot, he is furnished the form 
to request it with. The determination is made by the State officials. 
The determination as to his eligibility is not made by the unit voting 
officer. 

Mr. Brickrtevp. If the States have the right to determine the quali- 
fication of the voter, do they determine that right upon receipt of his 
application ? 

Lieutenant Colonel McLavenuin. Upon receipt of his application 
for the ballot. 

Mr. Brickrre.p. In other words, the State officials themselves de- 
termine whether or not a soldier is qualified to vote in each individual 
case. 

Lieutenant Colonel McLaveuur. Under the laws of his State. 

Mr. Bricxrtetp. And do they send him back a war ballot? 

Lieutenant Colonel McLavueuuin. They send back the State absentee 
ballot. 

Mr. Brickrrenp. And on that ballot does it contain the names of 
the Congressmen and the Senators and the Presidential and Vice 
Presidential nominees ? 
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Lieutenant Colonel McLaventtn. I can speak only from experi- 
ence. I have voted by State absentee ballot, and the State ballot 
comes out with the names of the individuals. That is voted, of course, 
by the serviceman in secrecy. He seals that in the inner envelope. The 
oath is taken; he furnishes information as to his name and so forth, 
his precinet, and then it is sealed in another envelope that has two 
large red stripes down the frent. That is so that all concerned in 
the postal service will give that the most expeditious handing possible. 

Mr. Brickrievp. If a soldier receives this war ballot, that means that 
the State has made an individual examination of this soldier and has 
determined that he was individually qualified to vote according to 
the laws of that State. 

Lieutenant Colonel McLaveuiin. That is correct, sir. 

Mr. Bricxrretp. After he votes, are the ballots collected and for- 
warded to the State ¢ 

Lieutenant Colonel McLavenurn. The collecting is done by the 
postal service. The man votes his ballot. When it goes in the outer 
envelope, it is put in the out-going mail. 

Mr. Brickririp. In other words, he mails it directly to the secre- 
tary of state. 

Lieutenant Colonel McLaueuuin. Directly to the secretary of state. 

Mr. Brickrretp. It does not go to any particular county ? 

Lieutenant Colonel McLaueuiin. In the State of Florida, sir, it 
does go to the county. But when this form is furnished the envelopes 
are always addressed. 

Mr. Freienan. Colonel, Ohio has a separation of ballots in the gen- 
eral election. We have one for the Federal officials and a separate 
one for the State officials. Which ballot would a man from Ohio that 
is in the service overseas, receive? One or both? 

Lieutenant Colonel McLavuecuiin. I did not get your question there, 
sir. 

Mr. Freiguan. Do these overseas men that are absentee voters vote 
a complete ballot of State officials as well as Federal officials / 

Lieutenant Colonel McLaventin. I could not comment on that, sir. 
The ballot is furnished by the State. The contents of the ballot I could 
not say. I know from the State of Florida, the one I received, it con- 
tained all officials, State and Federal. I do not have personal know]l- 
edge of the absentee ballots from the other States. 

Mr. Forresrer. That is true in my State. 

Mr. Fetenan. Thank you very much, Colonel. Mr. Burrus, we 
would like to recall Mr. Silver. 


FURTHER STATEMENT OF FRANCIS A. SILVER 


Mr. Pickerr. Mr. Silver, the witness Mr. J. F. Perrin made comment 
in his statement drawing a distinction between the import of the 
language in section 1 (a) (26) and that of 1 (a) (28) of our bill on 
which you testified. One of those distinctions was to the effect that the 
language in section 1 (a) (28) gave you the power to exercise only 
upon rail carriers; whereas that in 1 (a) (26) granted the power to 
exercise on both the rail, the air, and the water carriers. 

Is that a correct statement of the effect of the provisions? 

Mr. Stiver. Yes. 
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Mr. Pickxerr. In view of the desirability as you have testified to of 
continuing the power in regard to the exercise of rights of transporta- 
tion in section 1 (a) (28) regarding rail carriers, would it not be desir- 
able to have that same power in regard to the air and water carriers? 

Mr. Strver. I am not of course in position to speak about air. I do 
not have anything to do with it; that is under a different jurisdiction. 
It will be recalled that in 1920, when this section 1 (15) was passed 
and this particular statement put in there, the only carriers that were 
under regulation by the Federal Government at that time were the 
railroads, express companies, sleeping-car companies, and pipeline 
companies. 

So they did not have before them at that time the motor carriers and 
water carriers who were not under regulation. Of course air trans- 
portation at that time did not amount to anything. 

But it may be recalled that in World War II, in title 2 of the Second 
War Powers Act of 1942, the Congress did authorize these provisions 
of 1 (15) to apply to motor carriers that were subject to the ICC juris- 
diction. That title expired after the end of World War IT and has 
never been renewed, but at one time they did recognize the importance 
of making it applicable. It has never applied to water carriers, but it 
does apply to the freight forwarders. 

Mr. Pickerr. It has never applied to air carriers either, has it ? 

Mr. Strver. This particular section has not. Whether there is a 
similar provision in the Civil Aeronatics Act, I am not prepared to 
state. I donot know. 

Mr. Pickerr. Do you not think, Mr. Silver, that matters of that 
nature ought to be the subject of consideration by the proper legisla- 
tive committee in amending the basic law ? 

Mr. Siiver. It would seem that if it is proper for the rails, and if 
these other segments of transportation are important, then it would be 
proper to have it apply to the other forms. 

Mr. Pickxerr. Thank you. 

Mr. Forrester. And that occasion could arise ? 

Mr. Sitver. Yes, sir; it could arise. I will give you an instance. 
Since the Defense Production Act was passed, the Defense Trans- 
portation Administration was formed, and the first order put out 
by DTA related to the motor carriers. It could not have been con- 
trolled by the President under this, but we put out a priority order 
in favor of the Army and Navy and the Atomic Energy Commis- 
sion during a work stoppage on the railroads in February of 1951. 

Mr. Freienan. Thank you, Mr. Silver. Mr. Burrus, do you have 
another witness ? 

Mr. Burrus. We have an item that Major Fisher would like to 
testify on. It relates to service flags and lapel buttons. It is item 
2 (b) (3) on page 29. It provides that the Secretary of War may 
approve service flags and lapel buttons to be displayed or worn by 
the family of persons serving in the Armed Forces during the current 
war. It also provides for license for their manufacture and for penal- 
ties to be imposed for unauthorized manufacture or display. That is 
on page 29 at the top of the page. 
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STATEMENT OF MAJ. HOLLIS A. FISHER, MORALE AND WELFARE 
BRANCH OF THE ASSISTANT CHIEF OF STAFF, G-1, DEPARTMENT 


OF THE ARMY 
Item 2 (b) (3), title 36 


Section 179. Design for service flag; persons entitled to display flag. 


The Secretary of War is authorized and directed to approve a design for a 
service flag, which flag may be displayed in a window of the place of residence 
of persons who are members of the immediate family of a person serving in 
the Armed Forces of the United States during the current war. (Oct. 17, 1942, 
ch. 615, sec. 1, 56 Stat. 796.) 


Section 180. Design for service lapel button; persons entitled to wear button. 


The Secretary of War is also authorized and directed to approve a design 
for a service lapel button, which button may be worn by members of the im 
mediate family of a person serving in the Armed Forces of the United States 
during the current war. (Oct. 17, 1942, ch. 635, sec. 2, 56 Stat. 796.) 


Section 181. Approval of designs by Secretary of War; license to manufacture 
and sell; penalties. 


Upon the approval by the Secretary of War of the design for such service 
flag and service lapel button, he shall cause notice thereof, together with a 
description of the approved flag and button, to be published in the Federal 
Register. Thereafter any person may apply to the Secretary of War for a 
license to manufacture and sell the approved service flag, or the approved service 
lapel button, or both. Any person, firm, or corporation who manufactures any 
such service flag or service lapel button without having first obtained such a 
license, or otherwise violates sections 179-182 of this title shall, upon conviction 
thereof, be fined not more than $1,000. (Oct. 17, 1942, ch. 615, see. 3, 56 Stat. 
796. ) 

Section 182. Rules and regulations. 

The Secretary of War is authorized to make such rules and regulations as 
may be necessary to carry out the provisions of sections 179-182 of this title. 
(Oct. 17, 1942, ch. 615, sec. 4, 56 Stat. 796.) 

Major Fisner. Mr. Chairman, I am Maj. Hollis A. Fisher from the 
Morale and Welfare Branch of the Assistant Chief of Staff, G-1, 
Department of the Army. With your permission, sir, I have a brief 
statement I would like to make in support of this legislation. 

Public .Law 750, Seventy-seventh Congress, which was approved 
October 17, 1942, provides the Secretary of War with authority and 
directs him to approve a standard design for service flags to be dis- 
played in the window of the place of residence of persons who are 
members of the immediate family of a person serving in the Armed 
Forces of the United States during the current war. 

This law also authorizes and directs the Secretary to approve a 
standard design for a service lapel button which might be worn by 
members of the immediate family of a person serving in the United 
States forces during the current war. 

The law further provides that upon approval of the standard design 
for the service flag and service lapel button, the Secretary will cause 
notice of the approval, along with a description of the approved flag 
and lapel button, to be published in the Federal Register. 

The law also provides that thereafter any person may apply to the 
Secretary of War for a license to manufacture and sell the approved 
service flag or service lapel button. 

The penalty of $1,000 is provided for persons, firms, or corporations 
convicted of violating the act. Legislative history of this act indicate 
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it was introduced as Senate bill 2442 in the Seventy-seventh Congress 
by Mr. Clark of Missouri, at the request of the American Legion. The 
feeling at. that time was that a service flag was greatly desired by the 
people generally, and that such a flag should be made official in order 
that its full implication might be known and realized by all people 
qualified to display it. 

The legislative background of this law also indicates that the War 
Department felt that the purpose of a service flag or service embiem 
pertained to national morale and therefore was a function of the Office 
ef Civil Defense. It was felt that it was not within the province of the 
War Department to state what should be worn or displayed by 
civilians. 

However, Public Law 750, Seventy-seventh Congress, made this a 
responsibility of the Secretary of War; and he has approved the design 
and issued certificates to certain firms authorizing them to manufac- 
ture and sell such devices. 

I would like to emphasize the fact that the manufacture and sale of 
these emblems is a civilian commercial enterprise. There is therefore 
no expense to the Government involved in the legislation. An amend- 
ment to Public Law 750 of the Seventy-seventh Congress has been 
prepared by the Chief of Information, Department of the Army, and 
is in process of being coordinated among the services, which will make 
this authority permanent law. The Department of the Army feels 
that the authority to display these devices to indicate that the family 
is represented in the Armed Forces of the United States has a definite 
morale value to such families and should be continued. 

We earnestly recommend the extension of this authority until per- 
manent legislation on this subject may be enacted. 

Mr. Frienan. Major, is this particular statute being utilized at the 
present time? Are certain insignias being made and displayed in 
homes ¢ 

Major Fisuer. I do not know to what extent, sir. The authority 
exists and we feel it does have definite morale value and should be 
continued. As the chairman knows, what we are dealing with here is 
the white rectangular device with the blue star or stars in the center 
with the red border. 

Mr. Frienan. Since the cessation of actual hostilities in 1945, are 
they still being used ? 

Major Fisner. There were two firms certified to manufacture and 
sell these devices in December of 1950, sir. Those are the most recent 
certifications. 

Mr. Picxerr. There is not anything necessary about it. It is just 
one of those things that is desirable. Is that correct? 

Major Fisner. Right, sir. It is something that is authorized by 
the Government, recognized as an official emblem, and we feel it does 
have morale value for the families having representation in the 
services. : 

Mr. Picxerr. I may be jumping the gun on this question, but sec- 
tion 2 (b) (4) of the bill, I understand, is not to be urged. Is that 
correct ? 

Mr. Burrus. Has that not already been enacted ? 

Major Fisurr. Right, sir. 

Mr. Picxetr. It is my information that Public Law 121 of the 
Eighty-second Congress, first session, took care of that. 


98207—52 27 
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Mr. Burrus. That is correct, sir. 

Mr. Picketr. So we will not have that under consideration here. 

Mr. Feienan. Thank you, Major Fisher. Mr. Burrus, your next 
item. 

Mr. Burrus. The next item is at the bottom of page 16. It is item 1 
(a) (14) involving the certification of pay and allowance accounts. 
This provision provides that during wartime, officers’ certificates 
may be accepted as supporting vouchers for pay and allowance ac- 
counts without further supporting evidence. 

The basic reasons for asking for this law to be continued are, first, 
that it is felt that it would greatly reduce administrative paper work: 
and second, the destruction of records due to enemy action would pre- 
vent commanding officers from certifying to pay and allowances due 
military personnel; and thirdly, to require commanding officers to 
assume the additional administrative burden of certifying pay and 
allowance accounts would hamper them in performing their primary 
duty. 

Colonel Lunceford is prepared to testify on this item. 


STATEMENT OF LT. COL. SIGMON A. LUNCEFORD, OFFICE OF THE 
JUDGE ADVOCATE GENERAL, UNITED STATES AIR FORCE 


Item 1 (a) (14) title 50, appendix 
Section 836. Certificates in connection with pay and allowance accounts of 

civilian and military personnel of Departments of Army and Navy. 

During the existence of the present war in which the United States is engaged, 
and during the 6 months immediately following the termination of such war, 
certificates of officers of the Army, Navy, Marine Corps, and Coast Guard of 
the United States, executed om and after December 8, 1941, attesting to the 
existence of the stated facts, and which are filed with and relate to vouchers 
and papers involving pay and allowances of civilian and military personnel 
under the jurisdiction of the Departments of the Army or the Navy, shall be 
accepted as supporting such payments so far as said facts are concerned without 
the necessity of any other supporting evidence or certificates: Provided, That 
the Secretary of the Army or the Secretary of the Navy may prescribe the places 
where and the classes of pay and allowance accounts to which the above author- 
ity of law may be made applicable. (Oct. 26, 1942, ch. 624, 56 Stat. 987; July 26, 
1947, ch. 343, title IT, sec. 205 (a), 61 Stat. 501.) 

Lieutenant Colonel Luncerorp. I am Lt. Col. Sigmon A. Lunceford 
from the Office of the Judge Advocate General, United States Air 
Force. It is a matter of general knowledge that in the Armed Forces 
we are in a time which requires terrific effort on our part, and which, 
insofar as the commanding officers are concerned, puts additional bur- 
dens of housing, feeding, clothing his troops, supplying them, and in 
other ways taking care of his primary military duties. 

This act of October 26, 1942, authorizes the acceptance of the certi- 
fication of any officer with respect to matters which involve the pay 
und allowances of military and civilian personnel. It does not do 
away with any requirement for certification whatsoever. It merely 
changes the incidence of the certification. 

It has been used, for example, to require the officer who has the 
primary control and jurisdiction over the particular records involved 
to make that certification, rather than requiring the one man, the 
commanding officer, to look into and determine facts which were not 
within his personal knowledge in order to make his certification. 
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We also recognize that at the present time our build-up basis in- 
volves a considerable inflow and outflow of personnel, including num- 
bers of Reserve officers. The large number of different items which 
go into determining the pay and allowances of military personnel 
place a serious administrative burden in determining all of those facts. 

For example, the authority contained in this statute is used to allow 
an officer upon his recall to duty to certify to his service for pay pur- 

ses. The amount of service which is creditable for pay purposes 
is rather complicated itself. It is set out in the Career Compensation 
Act, in section 202 (a). 

Under the old procedures, quite often it was necessary to delay the 
beginning of payment after a man had actually entered on active duty, 
or to make only a partial payment, a payment of a portion of his pay 
and allowances, until such later time as a full and complete check of 
his service for pay purposes could be made. 

Under the present procedures, the officer makes a certification; and 
then his pay and allowance account is processed and audited and a 
check is made at a later date for any discrepancies, for any misstate- 
ments of fact or otherwise. 

In view of our present situation and in view of the fact that this 
statute results in better business administration within the Armed 
Forces, we believe that it should be continued in effect as set out in 
this joint resolution. 

Mr. Pickerr. Why should it not be permanent legislation, Colonel / 

Lieutenant Colonel Luncerorp. Of course, sir, it is a matter of 

what level of activity we have in the Armed Forces. If we get on a 
permanent peacetime basis, then we would be the first to agree that 
we want to meet fully and completely any details in the administration 
of our pay and allowances accounts. This will be reviewed during 
the course of the next legislative program in the Department of De- 
fense, and at that time an appropriate recommendation will be made, 
sir. 
Mr. Picxerr. Colonel, if I understand, one of the reasons for the 
desired extension of the act is to eliminate a great deal of what would 
be otherwise burdensome administrative work and time-consuming 
effort on the part of certain officers. 

Lieutenant Colone! Luncerorp. That is right, sir. 

Mr. Picxerr. That, of course, would not only take time but take 
some money. You would have to detail certain individuals to that 
assignment and displace them from other duties they are now per- 
forming. Is that correct ? 

Lieutenant Colonel Luncrrorp. That is right, sir. 

Mr. Picxerr. The reason for it under present conditions is that we 
have a tremendous number of men in the Armed Forces, an expanded 
program, and they have certain other pomeey functions and duties 
that are much more important to be performed. 

Lieutenant Colonel Luncerorp. Right, sir. 

Mr. Picxerr. The same situation would be true only to a lesser 
degree as we reduce the numbers in our Armed Forces, would it not? 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Picxerr. It occurs to me, Colonel, that if it is desirable to have 
it under any conditions, it is desirable to have it as a permanent prop- 
osition. If there are any objections to it on a permanent basis, we 
would like to know it. 
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Lieutenant Colonel Luncrrorp. I certainly know of none, sir. I 
am merely stating that at the present time we do not have pending any 
legislative proposal to make this permanent law. We do anticipate 
that an appropriate recommendation—which in my own opinion would 
probably be for legislation of this nature—will be made to Congress. 

Mr. Pickett. It is possible, of course, that there is some area for the 
exercise of fraudulent conduct in connection with it, is there not ? 

Lieutenant Colonel Luncerorp. That possibility exists regardless 
of who makes this certification. As a matter of fact, our commanding 
officers establish their own internal checks. The Air Force finance 
people and disbursing officers in turn have their checks through all 
echelons. ‘The air inspectors or the Army inspectors general and the 
appropriate personnel in the Navy also check these items against the 
factual situation to determine whether or not there has been a false 
certification ; and on top of all of this, of course, the General Account- 
ing Office performs their functions. 

Mr. Picxerr. Because I asked that question, I do not want to be 
understood to impute or imply that any of that is done, but I just mean 
by my question what it said, that there is that area where it could be 
practiced. ‘To fail to extend the authority conferred in this statute 
would be to compound your administrative troubles and costs. Is that 
the effect of it? 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Picxerr. I might just make this comment, that I propose to 
suggest to the committee that all provisions of this act that are included 
in the committee’s recommendations be extended for a definite period 
of time not to exceed 2 years, or the cessation of the emergency, which- 
ever occurs earlier. 

So within that period of 2 years’ time, if this is included, your de- 
partments will have an opportunity to decide whether to make a recom- 
mendation for permanent legislation if my suggestion to the commit- 
tee is carried out. 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Brickrrecp. You say that after payment is made there is an 
administrative check-up made at some later date. 

Lieutenant Colonel Luncerorp. That is right. 

Mr. Brickrietp. So would this in effect or in part be transferring 
the burden of work that was formerly necessary prior to payment, to 
work that will now be done subsequent to payment ? 

Lieutenant Colonel Luncerorp. That is part of the general program 
of decentralization of pay and allowance matters. As you know, the 
finance center for the Air-Force is now in Denver; for the Navy it is in 
Cleveland; and for the Army it is in St. Louis. Prior to this a state- 
ment of service had to be put in. That would be obtained from one 
office only. So everything was channeled through one place, and it 
held up payment, or required a partial payment, until such time as 
action could be taken. 

Mr. Brickrietp. Aside from holding up payment, would it be trans- 
ferring the burden of work that was necessary to be done prior to 
payment and transfer that burden to a time subsequent to the payment 
of the officer? You say eventually there is a check-up. 

Lieutenant Colonel Luncerorp. That is right. 

Mr. Brickrre.p. So the answer is yes. 
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Lieutenant Colonel Luncerorp. Yes, that is right. 

Mr. Freiguan. Are there any other questions by members of the 
committee? (There was no response. ) 

Very well, thank you very much. We will adjourn and reconvene 
at 10 o’clock Friday morning. 

(Thereupon, at 12:20 p. m., the committee recessed until Friday 
morning, 10 a. m., March 28, 1952.) 
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FRIDAY, MARCH 28, 1952 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE No. 4, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:20 a. m., 
in room 346, Old House Office Building, Hon. E. L. Forrester, 
presiding. 

Subcommittee members present: Representatives Forrester and 
Hillings. 

Also present: Cyril F. Brickfield, committee counsel; and Miss 
Velma Smedley, assistant chief clerk. 

Mr. Forrester. We will come to order. We are operating this 
morning without a quorum. I dislike to do that but, in view of the 
fact that we have spent so much time on these hearings, we are going 
to proceed. In view of the fact that we do not have a quorum, I 
wonder if you have some miscellaneous matters, Mr. Burrus? 

Mr. Burrus. Yes; I think I do have two or three I can select. 

Mr. Forrester. If you do, would it inconvenience you for us to 
ee eed with those for'a while, with the idea that maybe another mem- 
ver of the subcommittee will appear in the meantime where we have 
a quorum ? 

Mr. Burervs. I will be glad to dothat. I think we can arrange that. 

Mr. Forrester. All right, sir, What is the first item now, and the 
first witness / 

Mr. Burrvs. We will have Colonel Lunceford complete his testi- 
mony on miscellaneous items. The first item is 1 (a) (21). It is on 
page 19 of our summary at the bottom of that page. It is the authority 
for foreign exchange transactions for the benefit of armed forces 
personnel. 

It is related to the last item he testified on. The provision is the 
only statutory basis for such activities, as authority for disbursing 
offices to cash checks and contains authority to ace ept and dispose of 
foreign currencies. It also provides authority for the use of funds 
to cover any losses that arise from foreign exchange transactions. 

Colonel Lunceford will give you a fuller statement on that and 
answer any questions. 

Mr. Forrester. Let the Colonel proceed. 


415 
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STATEMENT OF LT. COL. SIGMON A. LUNCEFORD, OFFICE OF THE 
JUDGE ADVOCATE GENERAL, UNITED STATES AIR FORCE 


Item 1 (a) (21), title 50 


Section 1705. Check cashing and exchange transactions authorized for official 
and accommodation purposes. 

Subject to regulations promulgated pursuant to this Act [sections 1705-1707 
of this Appendix], disbursing officers of the United States are authorized, for 
official purposes, or for the accommodation of military, naval, and civilian per 
sonnel of the United States Government, and personnel of contractors and of 
authorized nongovernmental agencies operating With the armed forces of the 
United States, to cash and negotiate checks, drafts, bills of exchange, and other 
instruments payable in United States and foreign currencies, and to conduct 
exchange transactions involving United States and foreign currency and coin, 
checks, drafts, bills of exchange, and other instruments. Any official funds 
which are held by such disbursing officers and which are available for expendi 
ture may, with the approval of the head of the agency having jurisdiction over 
such funds be utilized for this purpose (December 23, 1944, ch, 716, sec. 1, 58 
Stat. 921). 

EFFECTIVE AND TERMINATION DATE 

Section 4 of act December 23, 1944, cited to text, provided: “The provisions of this 
Act [sections 1705-1707 of this Appendix] shall be effective from and after December 
7, 1941, and shall remain in force during the continuance of the present war and for six 
months after the termination of the war, or until such earlier time as the Congress by con 
current resolution or the President may designate.” 

Section 1706. Coverage into Treasury of account gains; adjustment of account 
losses. 

Any gains in the accounts of disbursing officers of the United States resulting 
from operations permitted by this Act [sections 1705-1707 of this Appendix] 
shall be paid into the Treasury as miscellaneous receipts. There are hereby 
authorized to be appropriated, out of any money in the Treasury not otherwise 
appropriated, such amounts as may be necessary to adjust any deficiencies in 
the accounts of disbursing officers of the United States which may result from 
such operations (Dee. 23, 1944, ch. 716, section 2, 58 Stat. 921). 

Section 1707. Rules and regulations. 

The Secretary of the Treasury and, with the concurrence of the Secretary of 
the Treasury, the heads of other executive departments having jurisdiction over 
disbursing officers of the United States are hereby authorized respectively to 
issue such rules and regulations, governing the disbursing officers under their 
respective jurisdictions, as may be deemed necessary or proper to carry out 
the purposes of this Act [sections 1705-1707 of this Appendix] (December 23, 
1944, ch. 716, see. 3, 58 Stat. 921). 

Lieutenant Colonel Luncerorp. I am Lt. Col. Sigmon A. Lunce- 
ford from the Office of the Judge Advocate General, United States 
Air Force. 

The act of December 23, 1944, authorizes disbursing officers of the 
United States to make certain foreign currency exchange transactions 
and also to cash and negotiate checks, drafts, bills of exchange and 
other instruments payable in United States and foreign currencies 
for the benefit of military, naval, and civilian personnel of the United 
States Government; and also for the benefit of personnel of con- 
tractors and of authorized nongovernmental agencies operating with 
the Government. 

Today we have members of the Armed Forces in more than 40 dif- 
ferent foreign countries. Their being stationed in that country gives 
rise to a need for small amounts of the currency of that particular 
foreign country to make their purchases at a restaurant, for example; 
to buy gifts or any other little items of the local civilian economy which 
they may have a need for, 
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A lot of our stations are isolated in the sense that they are not lo- 
cated close to any major center of population where there are foreign 
banking facilities for the exchange of currencies and for other actions 
of this nature. Under these conditions, the authority contained in 
this statute is used so that disbursing officers can make exchanges and 
obtain foreign currencies like the pound sterling, the lira, the yen, the 
yuan, the franc, or whatever particular currency it might be in that 
foreign country. . 

As you know, the American dollar is a hard currency. The ab- 
sence of this authority would increase’ terrifically the pressures toward 
black-market activities, toward getting military-payment certificates 
and other United States dollar instruments into unauthorized 
channels. 

The check-cashing authority is also contained in this statute and is 
extremely limited. Under that authority and under the regulations 
which the Secretary of the Treasury has prescribed, the only checks 
and negotiable instruments which are handled by disbursing officers 
are United States Treasury checks, for example, where civilian em- 
ployees of the Government are paid by checks. Those checks can be 
cashed and negotiated. 

They also handle postal money orders. For example, a member 
of the Armed Forces may receive money from home in the form of a 
postal money order. The other items of this check-cashing authority 
are in no instance the cashing of a personal check. They concern 
only bank drafts and bills of exchange of agencies which the Depart- 
ment of the Treasury has recognized as financially responsible and 
capable of fulfilling their obligations. Specifically those are the 
American Express, Guaranty Trust, Chase National, National City, 
and Bank of America, 

This statute contains additional provisions with respect to any 
gains from these operations. It provides that any gains from these 
operations will be covered into the Treasury as miscellaneous receipts. 
It also authorizes any appropriations that may be necessary to make 
up the deficiencies which result from these transactions. 

The transactions themselves are of a fluctuating nature on account 
of the changing value of the foreign currencies. As you know, the 
currencies of many countries change in value from day to day with re- 
spect to the American dollar. These gains and losses are the type 
of gains and losses which the statute authorizes to be either covered 
into the Treasury or appropriation made to cover losses. 

Under our accounting procedures in the Armed Forces we usually 
include amounts as necessary in the budget to cover these losses. The 
gains themselves are lumped together with other small amounts, for 
example, like payments for heat, light, rent, communication, and 
other items which are payable to the United States Government and 
covered into the Treasury as miscellaneous receipts. 

We cannot segregate out that portion of the amounts covered into 
the Treasury which represents gains from foreign currency exchange 
transactions without a complete audit of all the accounts of our dis- 
bursing officers in overseas areas. 

The expenditure figures on losses under this statute, I have noted 
down here for the Army in 1949 was $5,771. In 1950 it was $692. 
In 1951 it was $1,301. In 1952, through December—that is fiscal 
year 1952—it was $884. 











418 EMERGENCY POWERS CONTINUATION ACT 


For the air Force, in 1949 there were none. The Air Force at that 
time had recently been established so that the Army was still perform- 
ing this function for the Air Force. In 1950 it was $178. In 1951 it 
was $604, In fiscal year 1952 through January it was $179. 

Mr. Chairman, I would just like to state again that we have been 
unable to deduct from these figures on losses the amount of the gains 
from these transactions because those gains are lumped together with a 
lot of other small amounts which are required to be covered into the 
Treasury as miscellaneous receipts. 

The Navy’s accounting procedure is different from that of the Army 
and the Air Force. It is such that under their accounting procedure 
we have been unable to segregate the amount of the losses which are 
due to this particular statutory provision. Their accounting pro- 
cedure covers under one heading not only these losses, but losses as 
a result of physical loss of currency, for example: Say maybe a 
ship goes down with money aboard, or an aircraft, or a loss as a 
result, through no negligence of the disbursing officer whatever, of 
breaking and entering, overpowering a guard and breaking and en- 
tering into a place where the money is kept. 

So the Navy figures are not exactly comparable. However, for the 
record, keeping in mind that it is a much broader scope, for the 
Navy in 1949 it was $67,000; and that very large amount there in- 
cludes relief for a large number of disbursing officers as a result of 
World War II transactions. It happened that accounts has been 
pending and they were finally settled in that year. 

In 1950 the appropriation was $20,000. In 1951, the appropriation 
was $6,500. In 1952, through December—I beg your pardon, sir; the 
appropriation in fiscal year 1952 was $2,500. 

We feel quite sure that the Navy’s experience in this area will com- 
pare exactly to our own. The difference in the figures there, as I 
pointed out earlier, arises primarily from a difference in accounting 
methods. 

As you can readily understond, this statutory authority is necessary 
in view of our large-scale operations at the present time, with large 
numbers of people overseas, and with the need for preventing any un- 
authorized black market in military payment certificates or foreign 
currencies. 

We request that this authority be continued as provided in the joint 
resolution. 

Mr. Forrester. Does that complete your statement ? 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Forrester. Mr. Hillings, any questions ? 

Mr. Huuinas. No, sir. 

Mr. Forrester. Mr. Witness, why should this authority not be made 
permanent ¢ 

Lieutenant Colonel Luncerorp. Permanent legislation is under 

reparation by the Treasury Department at the present time, Mr. 

Yhairman. I have been authorized by that Department to state that 
it is in the final stages of preparation and they anticipate that it will 
probably be submitted to the present session of the Congress. 

Mr. Forrester. I believe you said that they did not cash personal 
checks ? 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Forrester. But you cash Government checks? 
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Lieutenant Colonel Luncerorp. Correct, sir. 

Mr. Forrester. Checks on the Chase National Bank and the Bank 
of America. ' 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Forrester. And, of course, the express and post-office money 
orders. 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Forrester. How about cashier’s checks drawn on banks of repu- 
tation in this country? Do you cash those? 

Lieutenant Colonel Luncerorp. The only ones which are authorized 
to be handled are those that are named, sir. This need arises from a 
situation wherein a man like a jet-engine specialist is working with 
the Air Force in a foreign country to observe the operation of his 
product. Or, for example, where a member of the Red Cross is in a 
foreign country and needs to get his—it is not Government pay, but 
his own pay—from that agency. 

Or another example would be where an electronics specialist of 
the Phileo Corp. may be with the armed services advising on that 
equipment in a foreign country. It is customary in those cases for 
the people to make arrangements back here in the United States quite 
often for the retention of a large part of their pay here in the United 
States. The remaining part of their pay is transmitted, through one 
of these instruments that we described here, to him in the foreign 
country where he is stationed. Of course he has a need for the con- 
version of that instrument into either foreign currency or military 
payment certificates so he can take care of his personal expenses and 
requirements in that country. 

As to the banks or financial agencies whose instruments are author- 
ized to be cashed by disbursing officers, that has been determined by 
the Treasury Department; and as I understand it, it is primarily on 
the basis of those people being authorized who will fulfill their obliga- 
tions, plus the additional fact that they have the facilities for trans- 
ferring funds from a foreign country to the United States or the 
reverse. 

In other words, a bank in my home town would not have those facili- 
ties; and even though a cashier’s check is perfectly good, it is my 
understanding that it would not be authorized to be cashed by a dis- 
bursing officer. 

Mr. Forrester. I believe you said that this statute, among other pur- 
poses, one of the prepondering purposes is to keep down black-market 
operations. 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Forrester. Would you elaborate on that a little bit for me? 

Lieutenant Colonel Luncerorp. Under the Treasury regulations, 
members of the Armed Forces are paid in military payment certifi- 
cates. Any time you make an entry into a foreign country there is 
an interview; and if there is any indication or suspicious facts that 
indicate that greenbacks may be going in, appropriation action is 
taken to prevent the transfer of American greenbacks, American dol- 
lars, into foreign countries which do not authorize that action. 

In the course of that the dollars are taken in and military payment 
certificates are given in the place of them. These military payment 
certificates are ordinarily not acceptable to any foreign person. It is 
used in our post exchanges and other facilities which are under control 
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of the Armed Forces, but of course it is not acceptable in the internal 
economy of the country. 

They ‘are not authorized to be in the hands of personnel of foreign 
countries. It is only for members of the Armed Forces and these 
classes of people who are authorized to use them. 

In that way no American dollars are allowed to get into the country 
so that there is no pressure whatsoever for the black-market operations 
that we are talking about. 

Mr. Forrester. What system do they use over there in cashing these 
checks to know the endorsers? In other words, suppose I presented 
myself over there with a check or a money order, and it was payable 
to me. How would I satisfy those people that I was the payee of 
that money order or check ? 

Lieutenant Colonel Luncerorp. The disbursing officers, of course, 
are experienced in these matters just as any teller in a bank might be. 
Overseas there is a much better means of identification than exists here 
in the United States. Any of the people who are authorized to pre- 
sent one of these checks would either have a passport or be a member 
of the Armed Forces, so that identification is quite a ready and certain 
matter. 

Mr. Forrester. That is a requirement, that the payee establish his 
identity ? 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Forrester. [ notice that you say that the losses with the Army 
in 1949 were $5,000. As against that, the losses in 1951 were $1,301. 
The losses in 1949 were substantially three times as great as in 1951. 
Just as a matter of interest, can you tell me how that variance oc- 
curred ¢ 

Lieutenant Colonel Luncrrorp. The difference between the $5,771 
in 1949 and the $1,801 in 1951, my guess, Mr. Chairman, would be that 
the Army in 1949, also like the Navy, still had some hangover from 
World War II transactions. In other words, they had all not been 
completely closed up at that time. 

In addition, the figure in 1949 includes the Air Force. The Air 
Force had not vet been separately established and equipped to perform 
this function for itself. 

Mr. Forrester. I was taking that into consideration, but I noticed 
on the Air Force, when they did start proceeding separately, the 
greatest loss suffered by them in one year was $604. So I suppose that 
we assume probably the first explanation there was that that was a 
hangover from World War II. That evidently accounts for this 
big difference. 

Lieutenant Colonel Luncerorv. There is another factor to be con- 
sidered. When a foreign country devalues its currency, that of course 
has an immediate effect upon any money that may at that time be in 
the hands of disbursing dome: The operations under our regulations 
are required to be carried on with only a 1-day supply insofar as that 
is practicable. Of course, under situations where like a week-end in 
combination with a holiday, they cannot do that. 

The maximum that they are authorized to have on hand to meet 
their needs is a 5-day supply; and that maximum amount, the 5-day 
supply, is used only under conditions which require it. 

Mr. Forrester. Is there any limitation upon the amount of the 
check that you will cash? 
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Lieutenant Colonel Luncrrorp. No, sir, there is no dollar limita- 
tions. 

Mr. Forrester. Do you think there should be a limitation? In 
other words, what I am trying to get at, of course when you cash any 
check there isa risk. The risk may be small, but there is a risk that the 
man you are cashing that check for is actually not the payee of that 
check. 

I am operating on the idea that certainly there should be some 
arrangement made where a man overseas should be able to get some 
money, certainly money to support himself or to support his family. 
But I am wondering if there should not be some safeguard there 
where you should not cash checks for an unlimited amount, because if 
one of those checks were to turn out to be a forgery, then there would 
be a possibility of a big loss. 

Lieutenant Colonel Luncerorp. Of course, sir, in any transaction 
which in any way looks bad to the disbursing officer, he can refuse to 
cash that particular instrument. He must be completely satisfied. 

Mr. Forrester. I understand that. But the very best banks in this 
country get imposed on. That is why I was just asking you if from 
your experience and from the experience in these matters that you 
think some limitation on the size of the check should be imposed in 
this section. 

Lieutenant Colonel Luncerorp. It would be very difficult to set out 
an exact scope for such a limitation, and it may very well be undesir- 
able, when you consider areas wherein employees of contractors with 
the United States are authorized to cash checks. I do not have know|- 
edge of any epee instance, but I can well conceive of a situation 
wherein the Philco Corp. or an engine corporation may have a num 
ber of employees at a particular installation, and under their own 
procedures it could be, I would think, that they would send one in- 
strument over which would be cashed for the payment of all those 
employees. 

Mr. Forrester. I do not see that difficulty myself. On these de- 
ficiencies which you enumerated there, you say that the profits or the 
gains are put into the general fund for miscellaneous accounts, I 
believe. 

Lieutenant Colonel Luncrrorp. That is right, sir. 

Mr. Forrester. Then as a matter of fact there is no w: ay to deter 
mine whether you actually made money or whether you lost money. 
It that not about right? In other words, these losses really do not 
reflect a true picture. You think you do better than these losses 
indicate. 

Lieutenant Colonel Luncerorp. That is right. sir. I looked into the 
ioe history of the act of December 93.1944. Prior to that time 

I understand that as a matter of necessity these transactions had been 
carried on even though there had been no specific legislative authority 
for them. So under the terms of this statute it covered all trans- 
actions after December 7, Pearl Harbor Day. 

In connection with this enactment, at that time we had actually 
shown a small gain as a result of these transactions. 

Mr. Forrester. What is your personal opinion. Do you think you 
actually sustained a loss or that you gained ? : 

Lieutenant C olonel Luncerorp. I think they just about cancel them- 
selves out, Mr. Chairman. If in any particular year you have a loss 
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us a result of devaluation of a foreign currency, it would probably 
be made up through other gains in other countries in that particular 
year or at same later date. 

Mr. Forrester. In other words, you think you have performed a 
fine service almost without any expense to the Government. 

Lieutenant Colonel Luncerorp. That is exactly right, sir. 

Mr. Brickrrecp. Colonel, you are speaking with particular refer- 
ence to the finance officers of the Army, Navy, and Air Force generally ? 

Lieutenant Colonel Luncerorp. Mr. Brickfield, the statute con- 
tains authority for disbursing officers of the United States. 

Mr. Brickrie.p. My question, then, is this, What other agencies of 
government besides the Armed Forces have disbursing officers 
overseas ? 

Lieutenant Colonel Luncerorp. Of course the major portion of 
this is Armed Forces activities. In addition to our disbursing officers, 
I understand the State Department has some, for example. I do not 
know of any other agencies, but it is possible that some other agency 
has disbursing officers. 

Mr. Brickrrevp. Does the State Department maintain disbursing 
officers overseas in time of peace? 

Lieutenant Colonel Luncerorp. Of course some means must be pro- 
vided for the payment of their employees in the diplomatic and con- 
sular service at all times. As to the mechanics for that payment, I am 
not intimately familiar; but my understanding is a disbursing officer 
is always available so that they will be able to pay their employees. 

Mr. Brickrie.p. Is there permanent legislation that would author- 
ize other agencies of government other than the Armed Forces to 
maintain disbursing officers overseas in time of peace ? 

Lieutenant Colonel Luncerorp. It is my understanding that the 
State Department does have legislation concerning the consular and 
diplomatic service and that the permanent legislation that we spoke 
of previously, which is now being prepared by the Treasury Depart- 
iment with the concurrence of the Armed Forces, will take care of the 
entire problem. 

Mr. Bricxrietp. If a soldier overseas, let us say, in Italy obtained a 
500-lira note, he could exchange that into smaller lira denominations 
at a disbursing office, could he not? 

Lieutenant Colonel Luncrrorp. Here we are getting into an area 
which is outside of the disbursing officer's functions and duties. I think 
in Italy, if a person came in with a 500-lira note and it looked as 
though he had obtained that in an unauthorized manner, then it be- 
comes a command responsibility to determine the facts and cireum- 
stances in that case and take appropriate action. 

Mr. Brickrieity. When I speak of a 500-lira note, I mean negotiable 
currency ; and he just brings it into a disbursing office and the currency 
has no earmarks on it and he has to have it broken down into smaller 
denominations. 

Lieutenant Colonel Luncerorp. Yes, that is possible. 

Mr. Briokrietp. They exchange it for him? 

Lieutenant Colonel Luncerorp. Yes. 

Mr. Baicxrietp. Now, the moneys that these disbursing officers take 
in in the form of foreign currency, do they pay the exact same moneys 
back again? In other words, if a disbursing officer takes in a 500-lira 
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note, sometime during the week would he have that bill on hand to give 
out again to someone else who would have use for it / 

Lieutenant Colonel Luncerorp. That is right, sir. 

Mr. Brickrre.p. So that there would be no devaluation or loss in 
foreign exchange on that particular item. 

Lieutenant Colonel Luncerorp. The loss from these transactions 
arises when, say, for example, the disbursing officer knows he has a 
payroll the next day; so he goes into the market at the legal rate and 
gets that particular foreign currency and exchanges American dollars 
for it, or dollar instruments. Then that night while he has the foreign 
currency on hand the value of the currency becomes less, so that the 
next day when a man comes in and says, “I want my $10 in pay or 
$10 worth of foreign currency,” the amount of currency which has to be 
given to that man to make the $10 is actually a greater amount than 
the disbursing officer received for the $10 he paid out the previous day. 

Mr. BrickrteLp. You say there is no way of breaking down these 
appropriations in which miscellaneous*profits are deposited 4 

Lieutenant Colonel Luncerorp. It is possible, Mr. Brickfield, but it 
would involve an audit of all the accounts of our disbursing officers 
overseas. 

Mr. Brickrretp. Is any of that appropriation prorated and dis- 
bursed into those categories of losses which are received by virtue of 
these foreign-exchange currencies? Each year when the Army, Navy, 
and Air Force submit their budget plans, do they take into account 
these miscellaneous profits ? 

Lieutenant Colonel Luncerorp. That is right, sir. They get an ap- 
propriation for this purpose. As you know, it is a bad business prac- 
tice to allow any person to handle Government money in the form of 
a separate account which he receives payments into and makes pay- 
ments out of and reports the final product. 

Instead of that procedure, all collections go into the Treasury and 
all losses are separately reported. 

Mr. BrickrieLp. Yes; but in these budgets that they submit, do they 
put down estimated losses on foreign exchange / 

Lieutenant Colonel Luncrrorp. That is right, sir; they do. 

Mr. Brickrietp. And there is no balancing of the appropriation be- 
tween the profits from miscellaneous items and the losses on disburs- 
ing of foreign currencies ¢ 

Lieutenant Colonel Luncerorp. That is right, sir. The reason for 
that is that the appropriation would be required to be made anyway, 
even though the transactions actually resulted in a gain to the Govern- 
ment, because the other channel for covering into the Treasury as 
miscellaneous receipts is not considered in the budget presentation or 
the appropriation of the funds themselves. Nor can they be offset 
against any losses. 

Mr. Bricxrrevp. This regulation that has been promulgated by the 
Armed Forces restricting the cashing of checks to certain specified 
banks and agencies is merely a regulation and is not written into the 
statute which authorizes the disbursing of these moneys. 

Lieutenant Colonel Luncerorp. The Department of the Treasury, 
sir, is the one that issues regulations under this, and you can well 
recognize—of course, I cannot conceive of any one of these particular 
institutions going broke, shall we say; but there are areas in the regu- 
lation which require a certain amount of flexibility to meet changing 
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requirements and tightening up here or there, wherever the situation 
may require, in dealing with more than 40 different foreign countries. 

Mr. Brickrter. In addition to the Treasury Department, that pro- 
mulgates regulations, can the area commander supplement those regu- 
lations in his particular area? 

Lieutenant Colonel Luncerorp. He could exercise his normal com- 
mand authority, but he could not in any way controvert the regulations 
for the purposes of the act of December 23, 1944, which had been pro- 
mulgated by the Secretary of the Treasury. 

Mr. Brickrrevp. Say the Secretary of the Treasury directs that all 
checks by the Chase National Bank will be recognized. Can the area 
commander say, “Not to exceed $1,000 in amount?” 

Lieutenant Colonel Luncerorp. I think he could issue such an in- 
struction to his disbursing officers, but I cannot conceive of him want- 
ing todothat. The black-market operations can be controlled through 
the exercise of his normal command authority. 

For example, you may reca¢l in Germany sometime ago they called 
in all military payment certificates and made a reissue. 

Mr. Brickrietp, What brought the question to my mind was this, 
that the people in foreign lands know when the Army is to be paid, 
or when these civilian employees are to be paid, and it could be very 
easy, either in concert or by themselves, to have a devaluation overnight 
between the time the disbursing officer goes out into the market and 
purchases these moneys and the time he in turn pays them out to 
Army personnel. 

Lieutenant Colonel Luncrrorp. They have been very cooperative 
with us in that respect. Of course any hint of a pending devaluation 
of the currency of a foreign country has such a terrific impact through- 
out the entire economy of that country that I am sure its government 
would not deliberately take such a step for that purpose. 

Mr. Brickrtetp. It changes from day to day as much as 2 or 3 pennies 
daily, I think. 

Lieutenant Colonel Luncerorp. That is right. 

Mr. Brickrretp. And if you had a million-dollar payroll, a few 
cents on each dollar would be a sizeable amount. 

Lieutenant Colonel Luncrerorp. That is right, sir. But again the 
economy of that country has a much greater total effect upon the value 
of its currency than the very small numbers of our military personnel 
which may be there and the very small amounts of the currency of 
that foreign country which we do deal in. 

Mr. Forrester. [s that all now, Colonel ? 

Lieutenant Colonel Luncerorp. Yes, sir. 

Mr. Forrester. Is that the only witness on that section, Mr. Burrus? 

Mr. Burrus. That is right, Mr. Chairman. 

Mr. Forrester. What is your next witness, please, sir? 

Mr. Burrus. We have an item that does not involve a witness which 
we wanted to put into the record, and now I think would be a good time 
to do that. It involves section 3, which provides in substance that 
certain powers of the Air Force shall be extended by the bill in the 
same way that it extends powers of the Army. Mr. Pollak can explain 
that. 

Mr. Forrester. Is that in the document ? 

Mr. Burrus. Yes, that is section 3, page 31 of the document. 
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STATEMENT OF FRANKLIN S. POLLAK, ON BEHALF OF THE BUREAU 
OF THE BUDGET 


Mr. Potiak. The text of this provision, as Mr. Burrus has said, is 
the whole of section 3 on page 10 of the bill; and since it is only one 
sentence, with your permission, Mr. Chairman, I should like to read it. 


Sec. 8. Authority now conferred upon the Secretary of the Air Force under 
the statutory provisions cited in this act is hereby extended to the same extent 
as the authority of the Secretary of the Army thereunder. 

The purpose of that sentence, I think, can be best made clear by 
taking a particular example of what it is for. You will note that it 
does not introduce any new statutory provision into the bill. It refers 
only to statutory provisions which elsewhere in the bill are extended. 

Mr. Forrester. What is the the purpose of it, then, if it is extended 
elsewhere ¢ 

Mr. PotiaK. If I may take a specific example, Mr. Chairman, | 
think the purpose will become clearer. I would like to take as an 
example item 1 (a) (14), which is explained on page 16 of the 
pamphlet. That is an item on which you have already heard testi- 
mony. 

That deals with acceptance of certificates of officers of the Armed 
Forces for pay and allowances without substantiation otherwise. 
The whole point is this. That statute, as it was drawn, having been 
drawn before the establishment of the Department of the Air Force, 
spoke only of the Department of War and the Department of the 
Navy. Nevertheless the Department of the Air Force is now exer- 
cising authority under it and is doing so by virtue of the National 
Security Act. 

So we have here a statutory provision which in terms speaks only 
of the War Department and the Navy Department, but which never- 
theless does now confer authority on the Department of the Air 
Force by reason of the way the Department of Air Force was set up. 

We want to be perfectly clear beyond any shadow of a doubt that 
when we extend this provision, which in terms refers only to the 
Department of War and the Department of the Navy, we are extend- 
ing its application to the Department of the Air Force as well as to 
the Department of War—Department of the Army now—and the 
Department of the Navy. 

I might just add one word as to how this situation has arisen. The 
National Security Act did not undertake to repeat at length and in 
detail, in establishing the Department of the Air Force, the whole 
body of statutory law which already existed in relation to the Depart- 
ment of the Army—the Department of War it was then called. 
Instead of repeating all this body of law, it provided in substance 
authority whereby the Secretary of Defense could transfer to the 
Department of the Air Force authority already given to the Depart- 
ment of the Army, so that, by the decision of the Secretary of Defense, 
authority previously given to the Secretary of the Army or the De- 
partment of the Army could be extended as well to the Department 
of the Air Force and the Secretary of the Air Force. 

That is why we now have statutory provisions referring only to 
the Department of Navy and the Department of War by their own 
words under which the Department of the Air Force is also exercising 
authority. 
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I have just got one further thing to say. This section 3 in the bill 
is put in simply as a matter of precaution. We believe in the execu- 
tive branch that the same result would follow without the inclusion 
of this section, but it is put in because the situation which I have just 
tried to explain may not be familiar to some people, and it is thought 
that section 3, by making it explicit that the authority is conferred on 
the Department of the Air Force, will remove any possible doubt that 
might exist, though we do not think there is one. 

Mr. Forrester. I do not think so either. I think the only reason- 
able interpretation would be that it is thoroughly comprehensive. The 
mere fact that there had been a change, and probably all the military 
had been brought under one tent, so to speak, I think any fair-minded 
judge would hold that it was intended to cover the field as proposed at 
the time you were trying to exercise the law. 

On the other hand, I have experienced those same difficulties in pri- 
vate practice. Every now and then you might run into a judge, no 
matter how plainly it appeared, who would not. think so. 

As I understand, what you are trying to do is to clarify it and put 
it where even a man might read as he runs. Is there any question on 
that, Mr. Hillings ? 

Mr. Hii11nes. No. 

Mr. Burrus. The next item has to do with the authority to operate 
farms and plantations outside the United States. It is on page 15, 
item 1 (a) (11) at the bottom of that page. The law now provides that 
after the termination of the present war, the operation of any planta- 
tion which is under the jurisdiction of the Armed Forces is to be op- 
erated or accomplished by private contractors. 

It is felt that for security reasons during the present emergency we 


would like to have the authority to operate these plantations in certain 
instances by military personnel. 
Our witness is Commander C. L. Coombs. 
STATEMENT OF COMMANDER C. L. COOMBS, OFFICE OF NAVAL 
INTELLIGENCE, SECURITY AND POLICY BRANCH, DEPARTMENT 


OF THE NAVY 


Item 1 (a) (11), title 10, U. S. C. 


Section 1214. Same; contracts for private management and operation. 

After the termination of the present war the management, operation, mainte- 
nance, and improvement of any plantation or farm for which appropriations made 
available by section 1213 of this title are used shall be accomplished, insofar as 
practicable, through the instrumentality of a private contractor, lessee, or oper- 
ator with or for the Government, and, to this end the Secretary of the Army shal! 
make reasonable effort to enter into said contract, lease, or agreement with a per- 
son, partnership, or association, in civil life for his or its services upon terms 
advantageous to the Government, for such management, operation, maintenance, 
and improvement before employing Army personnel for that purpose: Provided, 
Vhat the determination of the Secretary of the Army as to reasonableness of 
effort to enter into such contract, lease, or agreement, and as to the advan- 
tageous nature of the terms thereof shall be final. (June 28, 1944, ch. 306, section 
2,58 Stat. 624, amended July 1, 1947, ch. 188, 61 Stat. 234.) 

(Nore.—The same provision is made with regard to the Secretary of the Navy 
by 34 U. 8S. C. 555b.) 

Commander Coomes. Mr. Chairman, my name is Coombs and I am 
in the Office of Naval Intelligence, Security and Policy Branch, which 
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by reason of reference often is required to express an opinion on mat- 
ters involving security. 

So my expression is purely from a security angle in this instance. 

The particular section by a 1947 amendment provides that after 
the termination of the present war, the operation and management of 
any plantation or farm under the jurisdiction of the Armed Forces 
outside the continental United States for furnishing fresh fruits and 
vegetables to the Armed Forces shall be accomplished as far as practi- 
cable through private contractors. 

For security reasons, and to afford a more certain source of supply 
and to permit operation of these plantations without restrictions, it is 
considered desirable that the existing methods and procedures of man- 
agement and operation employing personnel under the direct control 
of the military commander who is responsible for the security and 
safety of his station should be retained during the current build-up of 
the Armed Forces. 

Our recommendation that, despite the termination of the present 
war, the operation and management of such plantations remain under 
the jurisdiction of the Armed Forces was based solely on the security 
considerations involved. Such plantations are located within the 
physical boundaries of the military station by reason of the practical 
need to use certain areas that are fertile or can be cultivated; and the 
fact that the military plants may be located at various points within 
the whole station. 

Accordingly, the personnel operating the farm necessarily come on 
to practically every part of the military station and therefore could, 
without further action by the military commander, such as the instal- 
lation of guards or fences to segregate the operating personnel, nec- 
essarily have access to the entire military installation. 

Accordingly, it is considered that, from a security standpoint, the 
continuation of the use of military personnel from the station would 
provide for better control of admission to, and conduct of, such per- 
sons on the military installation and lessen the likelihood of any threat 
to the security of the station. 

Mr. Forrester. Does that complete your statement / 

Commander Coomss. Yes, sir. 

Mr. Forrester. Evidently you have won your case. Who is your 
next witness, Mr. Burrus? 

Mr. Burrus. The next item is section 1 (a) (1) which is on page 12. 
This item authorizes the Secretary of the Navy to acquire and operate 
certain buildings and facilities in connection with the procurement of 
construction items, and the act is effective only until the termination 
of the present war. 

It is thought that the retention would be necessary due to the ex- 
pansion that the Navy building program is going through at the pres- 
ent time. 

It also provides a legislative basis for the acquisition and operation 
of facilities of a classified nature, which makes the usual specific proj- 
ect authorization inappropriate. 

Mr. Forrester. You are still talking about item 42 on page—— 

Mr. Borrvs. That is right, at the top of page 12. 
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STATEMENT OF LAWRENCE E. CHERMAK, COUNSEL TO THE 
COMPTROLLER, DEPARTMENT OF THE NAVY 


Item 1 (a) (1), title 50 U. S.C. 


Section 1201. Acquisition and operation of buildings and facilities by Secretary 
of Navy. 

Whenever the Secretary of the Navy finds it impossible to make contracts 
or obtain facilities in the procurement or construction of items authorized in 
connection with the prosecution of war he is hereby authorized to provide, 
out of appropriations available to the Navy Department for such purposes, 
the necessary buildings, facilities, utilities, and appurtenances thereto on Gov- 
ernment-owned land or elsewhere, and to provide for their operation, either 
by means of Government personnel or otherwise. (Dec. 17, 1942, ch. 739, sec- 
tion 1, 56 Stat. 1053, Aug. 7, 1946, ch. 770, section 1 (32), 60 Stat. 868.) 

Mr. Cuermax. As a part of the procurement process, the Depart- 
ment of the Navy is required by the nature of the military produets it 
procures to supplement the American manufacturing plant and in- 
dustrial equipment which provides its military needs. To the extent 
to which existing tools, equipment, facilities and floor space can be 
shifted to meet the expanding production of military items, this is 
done, 

Existing machinery, equipment and facilities are put to work on 
jobs which are foreign to their original design and purpose. This 
is done to the extent to which it is economically and technologically 
feasible. Yet a point is reached where the full product or part of 
its manufacturing processes cannot be tied into existing facilities or 
into new facilities which could be employed for products other than 
these unique military items. It is then that the military departments, 


as a part of their procurement process, must furnish to the contractor 
a part of the tools of production. 

Although the authority to furnish such facilities is implied in the 
authorization given to procure the particular military items, specific 
authority was given by the act of December 17, 1942, cited in section 
1 (a) (1) of House Joint Resolution 386, to the Secretary of the Navy 
to provide and operate such facilities, whenever he— 


finds it impossible to make contracts or obtain facilities in the procurement or 
construction of items authorized in connection with the prosecution of war. 

The definition of the items requiring such facilities are those re 
quired in the prosecution of war. No particular war is designated 
and this language is construed as applying to all the military items 
presently being procured for defense purposes by the Department of 
the Navy. 

3y Executive Order 9262, which continues in effect until the termi- 
nation of title I of the First War Powers Act, 1941, the authority 
vested in the Secretary of the Army by the act of July 2, 1940, cited 
in section 1 (a) (7) of House Joint Resolution 386, was extended to 
the Secretary of the Navy. This authority is broader than that con- 
tained in the act of December 17, 1942, and makes even more explicit 
the implied authority found in the procurement powers of the Secre- 
tary of the Navy. 

House Joint Resolution 386 continues in effect the provisions of 
this statute as authority for the Secretary of the Army for making 
contracts for Army facilities. Although not absolutely necessary for 
the Secretary of the Navy, the explicitness of the statute make its 
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applhecation to the Department of the Navy most desirable. Definition 
of authority by the legislative branch, if feasible, always makes for 
greater clarity and ease of operation at executive levels. 

The statutory authority found in the above-cited acts would 
cover the facilities authorized in the proposed appropriations con- 
tained in the budget for the Department of the Navy for the fiscal 
year 1953. Under the head “Facilities” the Secretary of the Navy is 
authorized—and incidentally, these various heads here are appro- 
priation heads in the proposed 1953 budget—to transfer $100,000,000 
for the acquisition, construction, and installation of production fa- 
cilities and equipment from any appropriations available to the 
Department of the Navy during the fiscal year 1953 for procure- 
ment of equipment for installation or use in private plants. 

The appropriations in which such moneys are being made avail- 
able are “Construction of aircraft and related procurement”; “Air- 
craft and facilities”; “Ships and facilities”; “Ordnance and facili- 
ties”; “Construction of ships”; “Ordnance for new construction”: 
“Shipbuilding and conversion”; and “Ordnance for shipbuilding.” 

In addition, the appropriation “Construction of aircraft” con- 
tains authority for the expansion of public plants and not to exceed 
$100,000,000 for expansion of private plants. In the case of the ap- 
propriation “Research,” authority is given to construct buildings to 
house special devices. The appropriation “Public works” is being 
handled separately and is related to the specific authority contained 
in the authorizing public works acts. 

The authority granted by the retention of the act of December 
17, 1942, would be helpful in giving a better definition to the an- 
thority to acquire and operate facilities of a classified nature which 
could not be specifically authorized in the public works authoriza- 
tion acts. Since some of these facilities may not be related to the 
procurement function, the authority would not be implied from such 
procurement function. 

In light of the above, it will be highly desirable that the statu- 
tory authority contained in the act of December 17, 1942, be re- 
tained and that consideration be given to permitting the Navy to have 
the authority being extended to the Army under section 1 (a) (7) of 
House Joint Resolution 386. 

Mr. Brickrrecp. Mr. Witness, does this $100,000,000 authoriza- 
tion for appropriations pertain only to the acquisition and con- 
struction and installation of new facilities? 

Mr. Cuermax. I have two $100;000,000 items. There is one in 
the head “Facilities” and there is one in the head “Construction of 
aircraft.” In both instances they apply to the acquisition and con- 
struction of new facilities. 

Mr. BrickFretp. What are the appropriations earmarked for main- 
taining the present plants and production facilities and also for the 
appropriation for construction of aircraft? 

Mr. Cuermak. Actually these facilities will be utilized by the 
contractor for which the construction is being made. In the use 
of the facilities, the maintenance would be absorbed in the cost of 
such use, so that there is no appropriation as such for the main- 
tenance of these particular production facilities. 
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As an example, if a plant is constructed, say a test facility for jet 
engines, when the facility is constructed the very testing of the 
jet engines becomes a part of the maintenance of the facility made. 

Mr. Brickrretp. I am reading from page 2 about the tenth line. 
It says, “Under the head ‘Facilities’ the Secretary of the Navy is 
authorized to transfer $100,000,000 for the acquisition, construction, 
and installation * * *.” Nowhere do I read maintenance. 

Mr. Cuermax. No. I say that maintenance is not a part of the ap- 
propriation ; it is part of the cost of the use of the facility. Whoever 
uses the facility maintains the facility. If in the use of the facility 
I am producing planes, then it becomes part of the cost of the pro- 
duction of the planes. 

Mr. Brickrrecp. This $100,000,000, as I read it, has nothing to do. 
then, with maintenance or use. 

Mr. Cuermak. That is right. 

Mr. Brickxrrevp. That is just for acquiring new buildings, new in- 
stallations. 

Mr. Crermak. That is right, to physicially set it up for use. The 
user of the facility would be the person to whom a supply contract 
would be given to produce. 

Mr. Brickrrevp. Under this appropriation for the construction of 
aircraft, there is authority for the expansion of public plants, and 
it does not give the figure there—— 

Mr. Cuermak. No; there is no figure given for the expansion of 
public plants: but there is a ceiling set up in regard to the expansion 
of private plants. That ceiling is $100,000,000. 

Mr. Bricxrretp. That is private finance and that is not to exceed 
$100,000,000 / 

Mr. Cuermak. That is right. 

Mr. Bricxrieip. And what is the ceiling as to the expansion for 
public plants ?—and I wish you would distinguish public plants from 
private plants, especially where the Secretary of the Navy has taken 
over any of these plants. 

Mr. Cuermak. In the case of private plants, the facility expansion 
is primarily in the expansion of equipment; or maybe perhaps test 
cells or items that are unique to the manufacture of the military item 
that have no carry-over into private production, where the manufac- 
turer himself could not use it by any conceivable means for the private 
product he produces. 

Therefore he is reluctant to establish such a facility. It may be a 
small building; it may not even be a building. It just may be certain 
types of machinery that are unique to the production of the military 
item. In that case we put that into the private plant. 

Mr. Brickrie.p. To digress for a moment, just while we are on that 
point, sir, what happens to these new esta tlaktne, say machinery, 
when the user is finished with them? Does the Navy still retain 
ownership, or do they? 

Mr. Cuermak. In the case of all facilities, title remains in the 
Navy. 

Mr. BrickrFterp. To be returned ? 

Mr. Cuermak. To be returned, or to be purchased by the manu- 
facturer if he sees a need for it and the compensation warrants selling 
it to him. I mean, an item may be embedded in concrete, and if it 
is returned to the Navy, that might destroy its usefulness, 
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Mr. Bricxrtew. I had in mind the question that we had here re- 
cently where if, at the end of the war, these contractors, especially 
private contractors, needed these plants, they would have them and 
the facilities, and all would be forgiven and they would be allowed 
to retain them. 

Mr. Cuermak. The whole structure of the armed services procure- 
ment regulations as related to facilities is to make certain that the 
title of these items is processed by the Armed Forces themselves, and 
that even in the furnishing of these facilities the value of the facility 
furnished is appraised and the fee paid to the contractor is reduced 
to the extent that he is given aid by the furnishing of such facilities. 

Mr. Brickrtevp. The facilities and machinery that are used in pub- 
lie plants, is that machinery also used for the production of equip- 
ment for private consumption ¢ 

Mr. CurerMak. Not for the production of equipment. Public plant- 
will be primarily the plants producing ammunition, ordnance plants 
that are established, which completely are unique to the military need. 
In those instances the Armed Forces have established their own pro- 
ducing units or facilities that may be used for the construction of 
ships or parts of ships that are unique to the military. 

However, wherever private facilities can be employed and to the 
fullest extent that they can be employed, they are always used. 

Mr. BrickrreLp. These tools for production that the Navy furnishes 
to the contractor, are they tools on hand or are they in the nature of 
appropriations for which to purchase these tools ¢ 

Mr. Cuermak. The Navy will go out and purchase the tools and 
furnish them as Government-furnished equipment to the producer. 
They will be unique tools. 

Mr. Brickrieip. You say here on page 1, the first line of the second 

paragraph : 
Although the authority to furnish such facilities is implied in the authorization 
given to procure the particular military items, specific authority was given by 
the act of December 17, 1942, to the Secretary of the Navy to provide and oper- 
ate such facilities. 

Mr. Cuermak. That is right, sir. 

Mr. BrickrieLp. As I read this, the Navy can go out and purchase 
or secure installations and there is the implied authority that it can 
pay for them out of necessary appropriations. 

Mr. Cuermak. The acquisition of the facility or the construction of 
the facility would have to be tied into the procurement made. If the 
procurement can be obtained from private industry, then the Navy 
would not have the authority to construct the facility. Only to the 
extent to which it would be impossible to make such procurement 
would the Navy under its procuring power have the power to go out 
and provide the facilities to furnish such desired end item. 

Mr. BrickFrieLp. How restrictive was this act of December 17, 1942? 

Mr. Curermak. The language in there says, “In connection with the 
prosecution of war.” There was no restriction. It was a grant of 
power. The interpretation of the words “in connection with the prose- 
cution of war” frankly has been troublesome. All of the military items 
are used in the prosecution of war. It does not mention any particu- 
lar war. 

Yet there are some items that may not be completely associated with 
war. It would be in the case of such items that we might have difficulty. 
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Mr. Brickrretp. What would be the situation if this particular 
statute were not continued under this resolution ? 

Mr. Cuermak. Actually the policy of the Navy in acquiring facili- 
ties is to acquire them within the limited concepts that I gave you, the 
procurement concepts. We desire this authority, but we think we could 
continue to function without it. There may be situations where we 
would be embarrassed. 

The one situation where we would be embarrassed would be the case 
of facilities of a classified nature, where there would be no definition 
of the facility or the end purpose stated in the act; and there would be 
no power that we could imply from the power to do the things sought. 

Mr. Brickrrecp. Am I right in saying generally that the power that 
would be continued under this particular piece of legislation is broader 
than the power that is given under the act of December 17, 1942 

Mr. Cuermak. The power continued in this legislation is the act of 
1942. 

Mr. Brickrievp. I mean prior to the act of December 17, 1942. 

Mr. Cuermak. I would say “Yes.” 

Mr. Forrester. Mr. Witness, as I understand you—and if I do not, 
please correct me, because I am trying to understand you—I gathered 
the impression that what you are saying is that sometime, in order to 
get these items for the war effort, new facilities must be obtained. 

Mr. Cuermak. That is right, sir. 

Mr. Forrester. And those are facilities that have become necessary 
by reason of progress. 

Mr. Coermak. Yes, sir. 

Mr. Forrester. And then those items are furnished to the 
contractor. 

Mr. Cuermak. That is right, sir. 

Mr. Forresrer. The question arises there: Is this determined before 
the contract is made with the contractor and taken into consideration, 
especially as to the amounts to be paid to the contractor for the per- 
formance of that job? 

Mr. Cuermak. That is determined before the contract is entered 
into, and the regulations require that fact to be considered in the fee to 
be paid to the contractor. It is spelled out completely in the contract 
made with the contractor. 

Mr. Forrester. In other words, what I am trying to get at now, and 
I want to try to make it plain here if I can, the Government, having 
bought these items or these facilities, would take that into considera- 
tion before they made the contract. 

Mr. Cuermak. Yes, sir. 

Mr. Forrester. If that be true then, then the Government is to a 
large extent receiving its reimbursement for these facilities that are 
bought and furnished to the contractor. 

Mr. Cuermak. Yes, sir; that is if the production run that they have 
would be sufficient to amortize the facility. As I understand the word 
“reimbursement,” it means the facility would pay off in that run. It 
may not pay off in that run; it may pay off in subsequent runs. But 
no benefit flows to anyone else from furnishing these facilities. 

Mr. Forrester. If you are sure that is true and we can operate on 
that premise, really in the buying of these facilities or taking into 
consideration when the contract is made, the Government is getting, 
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by virtue of a reduction in the amount paid in the contract, back some 
of its money that it has expended for this new facility or facilities. 

Mr. Cuermak. Yes, sir. 

Mv. Forresrer. The next question which arises is, Why can the 
contractor not obtain these items under priority as well as the military 
itself ? 

Mr. Cuermak. Assuming that we had an item which the military 
wants and it has authority to purchase 100 of these items, it requires 
the installation of the facility which could not be amortized by 500 
items if the contractor put it up; to make it economically feasible for 
him to do, he may have to manufacture 1,000 items. 

Therefore the manufacturer will not expand his facility unless he 
is certain that he will receive compensation for the expansion he made. 
We could permit him to expand and pay him for the cost of the facili- 
ties. But if we did that, as a part of the cost of our product, we would 
lose money. He would be fully compensated, but the moneys advanced 
may not be sufficient to procure all the items we seek. So, instead of 
doing that, we would pay for the facility and retain it ourselves, pro- 
cure the 100 items, and then are in a position to produce maybe 400, 500 
items later in fiscal years when money is appropriated for that pur- 
pose and not have to pay for the facility again. 

Mr. Forrester. Following up what I am trying to develop: Sup- 

ose a contractor like du Pont, who certainly is not cramped for money, 

in the consideration of a contract with the Government would say, 
“Well, we need certain facilities or machinery or equipment that will 
be necessary for this job, and we do not have it and we want the Gov- 
ernment to buy those facilities.” 

Would the Government do that? 

Mr. Cuermak. There are various steps we first go through. We 
would first seek to explore the market to determine whether anybody 
could do this without having facilities furnished to them. That would 
be step one. If the item is not a unique item like guided missiles or 
some phases of jet engines or anything that new research may throw 
up, if it is an item that industry has manufactured, one phase of it 
or another, we do not have any trouble finding facilities. 

It is only when we run into items where the research is really the 
effort of the Armed Forces and we go to an industry and say, “Produce 
this,” and they do not even recognize the item that they have to manu- 
facture in terms of what they had been producing before—in a case 
like that we may have to furnish the facilities. 

If the item is an item that is related to what the manufacturer has 
produced before, the manufacturer normally furnishes those facilities, 
either in anticipation of using the facilities in his own products later 
on or through amortization certificates he gets. But there are some 
items that even the attraction of tax deductions over 5 years are not 
sufficient to produce the facilities we need. It is in those exceptional 
cases that this facility authority is employed. 

Mr. Forrester. I can conceive of even the largest contractors in this 
country, when contracts of the nature that we are discussing are sub- 
mitted to them for the purposes of making a bid, not having many 
facilities that would be required for them to perform that contract that 
ordinarily the largest contractors in this country would never need 
any more. 
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But what I am wondering now is a case like that, would they ask 
the Government to obtain those facilities, or would they—trying to 
retain private enterprise which we hear so much about and which I 
am for, but I also want them to assume their responsibilities—obtain 
that equipment, or call on the Government to buy it, where the Govern- 
ment would be certain to have the load ? 

Mr. Cuermak. Private enterprise in its motivation is always moved 
by the fact that they can use the facility themselves for an extended 
period. No business would purchase a facility which it could not 
amortize out of the profits it was making itself. 

Mr. Forrester. Even though after they had purchased that facility, 
conceding they could not amortize it on this particular contract, but 
in the over-all picture they had a profit on that contract that they 
were performing for their Government? I am wondering whether 
they would develop those facilities or would they call on you to take 
some of this money here and buy those facilities? 

Mr. Cuermak, If the supply contract was adequate to amortize the 
facility, they never ask us to get the facility for them. It is only when 
they are producing an item the future use of which is debatable and 
they do not know whether the facility is going to continue, that they 
- ask that the facility be furnished. 

Mr. Forrester. Here is what I am trying to get around to. IT can 
easily see that there are quite a few items that large contractors would 
not have any particular need for. They would call on you to buy them, 
end some of them might say, “We will ask the military to buy these 
items and we can have a little use for them from time to time, but we 
will wait until this emergency is over; we will throw it back to the 
military and then we will buy these facilities at a fraction of their 
original cost.” 

Mr. Cnermak. That attitude is being appraised daily in the han- 
dling of these facilities; and when treating with contractors, their 
approach is entirely that. We dissipate that approach every time we 
get the opportunity to. As to whether the need exists with the con- 
tractor is an appraisal that is made independent of his appraisal. 

Merely the fact that he says he needs it is not the motivation for 
giving it to him. The market is explored completely; and certainly 
when one firm realizes another firm is going to get the business, he is 
not too concerned about the facility if he thinks there is a pay-off. 

Mr. Forrester. What I am worried about, and what I am trying 
to develop and see what we can do about it, I recall, I believe last year, 
where the Government sold quite a bunch of machinery, some 3 or 4 
years ago, fora pittance. Then the Government paid several millions 
of dollars back to the person they had sold it to, to obtain that equip- 
ment. 

Mr. Cnermak. That equipment was purchased at a time when the 
economic aspects we are discussing were not as acute as they are now. 
What we were concerned about when we bought that equipment dur- 
ing World War IT was the winning of war. 

Mr. Forrester. You had to have it. 

Mr. Cuermak. We had to have it. 

Mr. Forrester. And you had to sell it as against a market where 
there was practically no demand. 

Mr. Cuermak. That is right, sir. 
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Mr. Forrester. And you had a market that knew you were caught 
in that situation and they knew that they were going to buy in the 
future at a pittance. What can we do to stop that to any degree? 
because I do no like that. 

Mr. Cuermak. The amount of equipment which the Navy has been 
purchasing and which the other Armed Forces have been purchasing 
has been relatively small compared to the total procurements that we 
have made. And as I said before, they are only in those fields where 
the items produced were items that were not even thought of during 
World War II. They are scientific items that have been most wnique. 
And as a result, the activity of industry does not even touch upon 
them remotely in some instances in their own daily uses. 

Any industry would be reluctant to furnish any facilities in that 
field, or reluctant even to develop the end items that we seek. We are 
using their skills generally in a field to develop particular skills that 
may be necessary, say in guided missiles, jet propulsion, other items 
of that nature. 

Mr. Forrester. I think we can assume that guided missiles and so 
forth are here to stay. 

Mr. Cuermak. I admit that, but not in a commercial sense. 

Mr. Forrester. What I am doing, I am approaching this matter in 
a sympathetic sort of way so far as your department is concerned. It 
is not in the spirit of criticism. I well understand that you had to 
procure such facilities, that you had to pay a lot of money for them. 

But I have in the back of my head that there are a lot of these con- 
tractors that knew you would be caught in that situation and knew 
that the time would come that they would have it from you for prac- 
tically nothing; that you either had to sell it for practically nothing 
or sustain the entire loss. 

Mr. Cuermak. There is one thing I want to stress in the face of 
that. In section 13 of the Armed Services Procurement Regulations, 
the general policy enunciated is that the armed services—let me read 
from this section : 

It is the general policy of the armed services that contractors will furnish all 
facilities required for the performance of Government contracts. 

Now, that is our starting-off point, and that we demand. And it 
is only when that becomes an impossibility that we explored these 
other fields. 

Mr. Forrester. Where does this money come from, this $100,000,000 
and these other amounts, that are stated in here? Is there going to be 
a special appropriation for this? 

Mr. Cuermak. The $100,000,000 in the construction of aircraft and 
related facilities is a Navy appropriation in excess of that $100,000,- 
000. This $100,000,000 is a part of that appropriation which will be 
employed. 

Mr. Forrester. Part of the general appropriation ? 

Mr. Cuermak. Part of the appropriation “Construction of air- 
craft and related procurement.” 

Mr. Forrester. In other words, this would not be any special fund 
nor would this be any additional appropriation out of the Treasury. 

Mr. Cuermax. That is right, that $100,000,000. Now the other 
$100,000,000—I have two $100,000,000 amounts—which is under the 
head “Facilities,” is transferred from appropriations made for the 
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end items that we are seeking; and those appropriations are “Ships 
and facilities”; “Aircraft and facilities” ; “Ordnance facilities” ; and 
“Ordnance for new construction.’ 

Whenever those procurement appropriations need a facility to sup 
port the procurement they are seeking, then they take moneys and 
transfer it to this facility head. It is not a new appropriation. It is 
merely a transfer. That transfer has to be approved by the Bureay 
‘of the Budget and the Secretary of Defense, and he appraises that to 
determine whether the moneys are necessary to be transferred to the 
facility. 

Mr. Forrester. In other words, this is not a special appropriation. 

Mr. Curermak. You are right, sir. 

Mr. Forresrer. But when we go down on. the floor voting for gen 
eral appropriations for the military, we can understand that that is 
what we are voting on and that there are not other special appropria 
tions that are going to come in that we will be unaware of. 

Mr. Cnermak. You are right, sir. 

Mr. Brickrietp. Mr. Witness, these end items you are speaking of 
the ordnance and facilities, ships and facilities, aircraft and facilities, 
and so forth—what is the total amount of those appropriations ¢ 

Mr. Cuermak. You are asking me a tough question. The total ap- 
propriations for the Navy are about $12 billion, and I am trying to 
remember these figures. I would say better than half of that was for 
procurement. 

Mr. Bricxrieip. In other words, would you say that out of $6 billion 
that is appropriated for these end items, only $100,000,000 is to be for 
the procurement of installations, construction, and things like that / 

Mr. Cuermak. That is right, sir. 

Mr. Bricxrtetp. In order to pin this point down, the Navy goes 
out and procures buildings and equipment and machinery, supplies 
them to the private contractor, and they in turn make a profit. 

Mr. Cuermax. But it is a limited profit. It is a profit related to 
the function they perform. 

Mr. Brickxrievp. Is it similar to a cost-plus contract ? 

Mr. Cuermak. No. It may not be. The type of contracts that 
they will have in performance may vary. It may be a fixed-price 
contract. In evaluating the profit that the man gets, they will con- 
sider risk of capital: they will consider the management function ; 
they will consider the type of product that has to be produced and the 
ekilt that is required to do it. 

BrickxrietD. Wouldn’t they be items that they would decide 
ae chon letting the contract out? 

Mr. Cuermack. They negotiate the contract in an item of this type, 
and they will ask the fellow to submit a cost breakdown, if it is a fixed- 
price contract, of all the items included in the contract—his materia] 
costs, his labor costs, his overhead factors, his G. and A., and the 
profit that he intends to have. 

They will then appraise the profit, after appraising all these other 
costs, and determine what goes into the profit factor. If we are going 
to furnish facilities, then the risk factor is reduced tremendously, so 
that part of the profit factor which was given to him for risk purpose 
is just eliminated. If we said that it was normal to give him 8 per- 
cent, they appraise the risk factor as being 4 percent. Then in a 
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contract where he received facilities, he would only get a 4-percent 
profit. 

Mr. Forrester. Mr. Witness, I was just turning this around in my 
mind. I would like to have your opinion on it. What would be the 
effect on these facilities that you had to buy, which a contractor does 
not have, and which probably he would not want to entertain the 
idea of paying the price that the facility would cost, if the military 
retained those facilities even after the emergency and never put them 
up for sale, never gave them an opportunity to buy them, they re- 
mained the property of the military ? 

Would that to any extent cause the contractors to try to acquire more 
of these facilities in the first instance and let it be their property / 

Mr. CuerMak. It has been our policy to retain these as part of the 
reserve facilities that the Armed Forces have; and we have been 
retaining these facilities. Because of that, many of the contractors 
went to put up their own facilities. In fact, the billions of dollars of 
facilities that were put up under tax-amortization certificates indicates 
the desire of contractors to put up their own facilities. The $100,000,- 
000 is just a small, small portion of that. 

Mr. Forrester. It has been your experience that our potentially 
not selling does have that influence, then, in causing the contractor to 
try to get his own equipment? 

Mr. CuermMak. Yes, sir. 

Mr. Forrester. I am glad to hear that. We are now operating 
with just one member of the subcommittee present. Certainly we 
would not want to continue further under a situation like that. 

I understand that the chairman will not be back until probably 


Wednesday. Soasa matter of prudence, we will have to adjourn sub- 
ject to the call of the Chair. 

(Thereupon, at 11:55 a. m., the subcommittee adjourned subject to 
the call of the Chair.) 
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WEDNESDAY, APRIL 2, 1952 


Hovuse or RepresentTATIvEs, 
CoMMITYEE ON THE JUDICIARY, 
SUBCOMMITTEE No. 4, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10: 05 a. m., in room 345A, 
Old House Office Building, Hon. Michael A. Feighan, presiding. 

Subcommittee members present: Representatives Feighan (presid- 
ing), Pickett, Boggs, and Forrester. 

Also present: Miss Velma Smedley, assistant chief clerk. 

Mr. Feignan. The committee will come to order. Mr. Burrus, whom 
did you have to testify and on what particular statute / 

Mr. Burrus. Mr. Metzger is here from the State Department, and 
the item he will testify on 1s 1 (b) (6), which is on page 25. It involves 
the Neutrality Act. 

The Neutrality Act prohibits financial transactions by persons as 
distinguished from the Government with other governments that are 
ut war with each other. This present subsection which we are asking 
to be extended suspends this section which prohibits the financial 
transactions. 

I think in substance it is felt that the United States should not 
handicap itself by preventing Americans from assisting a country at 
war with another one when it may be in the national interest of the 
United States that that country should be assisted. 


STATEMENT OF STANLEY D. METZGER, DEPUTY ASSISTANT 
LEGAL ADVISER, DEPARTMENT OF STATE 


Section 447. Financial transactions. 

(a) Whenever the President shall have issued a proclamation under the 
authority of section 441 (a) of this title, it shall thereafter be unlawful for any 
person within the United States to purchase, sell, or exchange bonds, securities, or 
other obligations of the government of any state named in such proclamation, or 
of any political subdivision of any such state, or of any person acting for or on 
behalf of the government of any such state, or political subdivision thereof, 
issued after the date of such proclamation, or to make any loan or extend any 
credit (other than necessary credits accruing in connection with the transmis- 
sion of telegraph, cable, wireless, and telephone services) to any such government, 
political subdivision, or person. The provisions of this subsection shall also apply 
to the sale by any person within the United States to any person in a state named 
in any such proclamation of any articles or materials listed in a proclamation 
referred to in or issued under the authority of section 452 (i) of this title. 

(b) The provisions of this section shall not apply to a renewal or adjustment 
of such indebtedness as may exist on the date of such proclamation. 

(c) Whoever shall knowingly violate any of the provisions of this section 
or of any regulations issued thereunder shall, upon conviction thereof, be fined 
not more than $50,000 or imprisoned for not more than 5 years, or both. Sheuld 
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the violation be by a corporation, organization, or association, each officer or 
director thereof participating in the violation shall be liable to the penalty herein 
prescribed. 

(d) Whenever any proclamation issued under the authority of section 441 (a) 
of this title shall have been revoked with respect to any state the provisions of 
this section shall thereupon cease to apply with respect to such state, except as 
to offenses committed prior to such revocation. 

(e) This section shall not be operative when the United States is at war 
(November 4, 1939, 12:04 p. m., ch. 2, see. 7, 54 Stat. 8, as amended February 
21, 1942, ch. 104, 56 Stat. 95). 

Mr. Merzcer. Item 6 of section 1 (b) of the bill relates to one pro- 
vision of the Neutrality Act of 1939. This provision, section 447 of 
title 22, United States Code, provides that when the President issues 
a proclamation of neutrality after finding that there exists a state of 
war between foreign states, it shall thereafter be unlawful for any 
person within the United States— 
to purchase, sell, or exchange bonds, securities, or other obligations of the govern 
ment of any state named in such proclamation— 
or of any person acting for or on behalf of such government or political 
subdivision, issued after the date of such proclamation, or— 
to make any loan, or to extend any credit, except necessary credits in connection 
with telegraph, cable, wireless, and telephone services, to any such government, 
political subdivision, or person. 

This prohibition also applies to the sale by any person within the 
United States to any person in astate named in the proclamation of 
articles considered to be arms, ammunition ,and implements of war, 
as listed by the National Munitions Control Board. 

Any person knowingly violating these provisions is subject to be 
fined a maximum of $50,000 or imprisoned for not more than 5 years, 
or both. If the violation is by an organization or corporation, each 
officer or director participating in the violation is liable for the penalty 
prescribed. 

Subsection (e) of section 447 provides that the section shall not be 
operative when the United States is at war; this subsection was added 
by resolution of February 21, 1942. 

Item 6 of section 1 (b) would, in effect, change subsection (e) so that 
section 447 would continue to be inoperative until 6 months after the 
termination of the national emergency proclaimed by the President 
on December 16, 1950, or such earlier date or dates as the Congress 
by concurrent resolution or the President may provide. 

If section 447 were not continued to be rendered inoperative after the 
state of war with Japan is ended, situations might develop where two 
foreign states might engage in war, the President issue a proclamation, 
and as a consequence, neither foreign state could market new securities 
or purchase needed supplies on credit from private American institu- 
tions, since any person in the United States participating in such trans- 
actions would be liable to criminal penalties. 

Since the United States may, for reasons of national policy. not 
desire to cut off one of the participants from being able to purchase 
supplies on credit, section 447, if operative, would inhibit transac- 
tions which it might be in the national interest to encourage. Of 
course, if the United States desired that no such transactions should 
be made on behalf of one or more of the belligerents, it could, under 
section 5 (b) of the Trading With the Enemy Act, as amended, pro- 
hibit any transactions, including transactions of this type. 
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The President may act to stop transactions under section 5 (b) 
during a period of national emergency or war. Therefore, in a period 
of national emergency undesirable transactions could be stopped even 
if section 447 were to & inoperative. 

Section 447 is only one part of the resolution of November 4, 1939, 
commonly known as the Neutrality Act of 1939. Other sections of 
that act still in existence prohibit travel on belligerent vessels, pro- 
hibit the solicitation or receiving of contributions on behalf of a bellig- 
erent state named in any neutrality proclamation, and place restric- 
tions on the use of American ports. 

None of these other provisions contain a clause like subsection (e) 
of section 447 providing that the prohibition is not operative when 
the United States is at war. Whether the remaining portions of the 
Neutrality Act of 1939, including section 447, should be entirely re- 
pealed, or otherwise substantially amended, is a separate question for 
the Congress and the Executive, which, it is understood, is not the 
subject of inquiry at this time. 

Mr. Friauan. From your reading, do I understand you correctly 
that the President would have the power regardless of whether or 
not we extend this statute ? 

Mr. Merzeer. To prevent. 

Mr. Frienan. Could everything that is desired to be accomplished 
by a continuation of this statute be accomplished by order of the 
President ? 

Mr. Metzerr. No, Mr. Chairman. The situation is this: The Pres- 
ident has power, under the Trading With the Enemy Act, to prevent 
any transactions between Americans and nationals of a given foreign 
state. But if this section were operative, no state named in a procla- 
mation could purchase goods on credit without regard to what the 
President does. 

The President in the face of this could affirmatively override the 
statute and say, “We would like to see country X be able to trade 
with the United States on credit.” All that the President’s power is 
is the ability to prevent by his own order. This statute, if operative, 
would prevent, regardless of the President’s desire to see the trade 
continued. That is the difference, I think. 

Mr. Friguan. In other words, the President’s power is negative, 
not affirmative. 

Mr. Merzcer. That is correct. 

Mr. Pickerr. Do I understand this situation to be that under the 
Neutrality Act, except under certain conditions, you could go ahead 
und have normal commerce; and when those conditions obtain, we 
have got to suspend that Neutrality Act in order to have commerce 
with certain people? Is that right? 

Mr. Merzcer. That is correct, sir. 

Mr. Pickxerr. You want the suspension of this phase of the Neu- 
itrality Act continued ¢ 

Mr. Merzerr. Yes; during the period of this emergency. 

Mr. Pickerr. So that during that period, even if it is necessary to 
issue a proclamation, certain individuals of the United States can 
carry on certain transactions with other governments, and individuals 
in those governments, that are at war? That is the effect of it? 

Mr. Merzcer. That is the effect of this. 
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Mr. Picxetr. Then if this statute is not continued—that is, this 
exception is not continued—the basic statute would prevent any com- 
merce upon the issuance of a proclamation. Is that correct? 

Mr. Merzcer. Correct. 

Mr. Pickett. Do we have to issue a proclamation in order to make a 
statute effective or not ¢ 

Mr. Merzcer. Yes; you have to issue a proclamation of neutrality 
to make the statute effective. 

Mr. Pickett. We could prevent the operation of that statute just 
by failure to issue a proclamation, could we not ? 

Mr. Merzarr. The President is supposed to issue the proclama 
tion 
Mr. Picxerr. Under the act he is required to issue one when the 
situation actually exists? 

Mr. Merzcer. That is right. 

Mr. Picxerr. Then when he issues his proclamation, we can keep 
on doing business with the people that otherwise we could not do 
business with if this act is not suspended ¢ 

Mr. Merzecer. That is right. If we continue to render this in- 
operative we could, for example, if countries X and Y were belligerents 
and we wanted to continue trade with country Y, which we favored— 
we did not want to cut country Y off—if this statute is continued 
to be rendered inoperative in time of national emergency, we would 
be able to do it. If it is not, we would have to cut off as to country 
Y, even though we would want to continue. 

Mr. Pickerr. Now, even though we continue this act and he issued 
his proclamation and we can go ahead and do business under the terms 


of the suspension and so on, if he decided it was not compatible with 
the best interests of the United States that that trade continue, he 
could stop it under the Trading With the Enemy Act? 

Mr. Merzeoer. Right. 

Mr. Picxerr. He would have to issue a proclamation or an order 
to stop it? 

Mr. Merzcer. Executive > yes. 


Mr. Pickett. I notice in your last statement you make some refer- 
ence to the question of whether the Neutrality Act should be repealed 
or otherwise amended. I will ask this question: Do you have a pro- 
posal pending to repeal it or amend it ? 

Mr. Merzcer. None that I know of, sir. 

Mr. Picxerr. If we are not going to make the thing operative, 
why do we not just get rid of it, then # 

Mr. Merzerr. I am not authorized to speak for either the Depart- 
ment or the Executive on a major policy question. 

Mr. Pickerr. Speak for yourself, becdibe somebody is going to 
ask me that question if we get this section on the floor of the House, 
and I have got to have an answer. 

(Discussion off the record.) 

Mr. Feienan. Under the present statute, any person, then, can deal 
with most any other nation if they get the approval of either the 
State Department or the Executive. Is that correct, under this act ? 

Mr. Metzcer. You mean if this is continued ? 

Mr. Fercuan. I mean while it is inoperative or suspended. 
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Mr. Merzcer. While it is inoperative, the normal trade would con- 
tinue; and even if they were engaged in war, unless the President 
decided to cut it off by issuing an order under the Trading With the 
Enemy Act, which ‘he can do at any time with respect to enemy 
countries or friendly countries. 

Mr. FeicHan. at orders has the President given that are in 
effect now with reference to any particular nation ? 

Mr. Merzeer. Well, the President issued a series of Executive orders 
in 1940 and 1941 which cut off trade with Germany and Japan and 
the satellites. He issued orders then, in effect blocking their assets 
in the United States and prohibiting all trade unless he specifically 
licensed it; and he authorized the Secretary of the Treasury to exer- 
cise his own authority in the matter. 

At the close of the war those licenses were expanded and the effect 
of those orders was gradually eliminated as we came to a situation 
of peace or of trading relationships with these countries. The only 
order that is omtutadiiis now which prohibits current transactions 
is the order of December 17, 1950, that was issued preventing trade 
between the United States and Communist China and North Korea. 
That order is outstanding, and that is an order issued under the 
authority of section 5 (b) of the Trading With the Enemy Act. 

The President can utilize that statutory power whenever he feels 
it is in the national interest to do so. 

Mr. FeicHan. Have there not been instances where some company 
might be trading with someone, say in Hong Kong, who was more or 
less just a conduit to deliver those goods either to Communist China 
or North Korea in violation, at least of the spirit or the letter of the 
order. 

Mr. Metzcer. Sometimes I suppose it is in violation of the spirit, 
and sometimes in violation of the letter, too, Mr. Chairman. The 
Treasury Department foreign assets control has an enforcement staff. 

Mr. FrrcHan. Have they ever done anything about violations? 

Mr. Merzcer. I understand they have got several cases that are 

nding in one form or another. I cannot testify in detail on that, 

Yongressman ; but from my knowledge of what they have been doing 

in the broad, it is my understanding that they are considering a 
number of cases and they have them in various stages of progress 
on that. 

They are constantly investigating those matters. 

Mr. FeieHan. Thank you very much. 

Mr. Burrvs. At the last hearing we did not completely finish item 
1 (a) (16) on page 17, which involves soldiers’ voting. We have here 
this morning Colonel Blocker who has gone over the transcript and 
is familiar with the questions that the committee wanted answered, 
which we could not answer at the last hearing. 

Since the last hearing the President issued a special message that 
involves this item. At least it is on the same subject. I think he 
referred to this item in that message. I believe Colonel Blocker is 


familiar with that. 
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STATEMENT OF COL. TOM B. BLOCKER, CHIEF OF THE INFORMA- 
TION BRANCH OF THE ARMED FORCES INFORMATION AND 
EDUCATION DIVISION, OFFICE OF THE SECRETARY OF DEFENSE 


Colonel Buockxrr. I am Colonel Blocker, Chief of the Information 
Branch of the Armed Forces Information and Education Division, 
Office of the Secretary of Defense. 

Last July we were given the responsibility for handling such parts 
of the Federal voting law as had been assigned to the military depart- 
ments and could be handled jointly. That presumably was to collect 
information and pass it out to the services. It has developed into a 
little more than that. 

In reading over the transcript, the thing that struck me was that 
in this law, which I had assumed was a permanent law with the 
exception of title I, sections 201 and 202, which state in time of war, 
and referred to the waiver of registration and poll tax—I had as- 
sumed that the remainder of the law was permanent. And there isa 
large body of opinion among the committee of the American Polit- 
ical Science Association that it was the intention of Congress that 
titles II, ITI, and TV should be permanent. 

Title Il is merely recommendations to the States and directions 
to the Armed Forces how to carry this out. The remainder of it 
is simply definitions and directives and free postage, and so forth. 

Inasmuch as I have been told that the entire law would lapse on 
the signing of the treaty due to the statement of “in time of war,” 
I think it would be very bad because it would remove all directives to 
the Armed Forces; it would remove all recommendations to the 
States. It would bog down the whole service voting procedure. The 
Postal Department would not have authority to grant free postage 
for transmission of these ballot materials, post cards, and everything 
else that goes into the handling of ballots. 

One case has come up already. The postmaster at Baton Rouge, 
La., refused to accept ballot material because “the war was over.” I 
was able to get it straightened out through the Assistant Postmaster 
General. Postal regulations at present state that such material will 
be postage-free. 

But if their authority was withdrawn, I am sure that they would 
have to change their regulations and it would be very complicated. 

There was in the transcript some question about whether or not 
the States had not already done all that was necessary in order to make 
it possible for Armed Forces personnel, merchant marines, and civil- 
ians attached to or serving with the Armed Forces to vote in the com- 
ing election. That is not true. I think the most pictorial way of see- 
ing it is for you to look at this chart. 

Every red circle on the chart indicates a failure of some character 
of the State involved to comply with the recommendations of the 
Federal voting law. I have only taken two or three important ones. 
Those important ones are: To accept the Federal post-card applica- 
tion ; to waive registration ; and to allow at least 45 dave for the round 
trip of the ballot. 

The waiver of registration, only 28 States waive registration; 20 
do not waive it, and 7 of those require registration in person. Only 
14 States allow at least 45 days from the time or the first date on which 
they will send out a ballot until it must be back to be counted. 
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Thirty-four others range from 12 days on up to 41 days. Of course 
those in the 41- and 36-day bracket are very close and it will probably 
be all right. You must say, “Why 45 days?” That is based on the 
air-mail time it takes to reach remote installations and return and 
the exigencies of service. Just to quote here, these are Military Air 
Transport flying times—air-mail times: 6 days from New York to 
Frankfort and 6 days back; to Iran, 12 days out and 10 days back: 
to Seoul, Korea, it is 9 days out and 6 days back. That does not 
include mail time within the States, mail time at the other end, find- 
ing the man, his taking action, mail time in getting it back to the air- 
port, and then the transmission time in the States. 

Mr. Friguan. Colonel, may I ask you: I just wondered if this more 
or less sets out the provisions in the operation of the statute. The 
Defense Department as such is in a position whereby they assist in the 
channeling of applications for a ballot, and if they are received, they 
also assist in transferring them to the proper State where the 
application—— 

Colonel Biocker. And handling it only. 

Mr. Frieuan. In other words, it is a handling job / 

Colonel Biocker. It is a handling job. 

Mr. Frtauan. Now, according to this statute, it states that registra- 
tion will be waived and payment of any poll tax will be waived by 
the State. Apparently in its operation this statute has not been 
entirely effective. The State still determines wheher or not it is going 
to waive registration, whether it will waive the payment of the poll 
tax, so that these provisions—of waiving of registration and payment 
of poll tax—are just not operative in all States. Is that correct? It 
has no effect in law. 

Colonel Buockxer. I think you are probably correct. There are var- 
ious opinions on that as to whether or not it is enforceable at law or 
whether it is not. Ido not know. Ihave no opinion on it. 

Mr. Freiauan. I would like to know, if you can tell us, Colonel 
Blocker, whether all of the States who require registration require per- 
sonal appearance. You have just put that in the record, have you 
not ¢ 

Colonel Biocxer. Yes, sir. 

Mr. FriegHan. That section is inoperative, at least with reference to 
those particular States? 

Colonel Biockxer. That is right. 

Mr. Feiauan. The only other issue, I think, that is involved here is 
with reference to the waiving of the payment of poll tax. 

Colonel Biocxer. There is no problem there, sir. It was not Colo- 
nel McLaughlin’s fault. The information was not available at the 
time he testified. At that time the records in the books here that we 
have show that Texas requires the payment of poll tax. That is incor- 
rect. Although it was checked and checked and double-checked, and 
I even telephoned down to Austin on it, they confirmed the fact that 
a poll tax had to be paid. But when the book got down there and 
John Ben Shepperd got hold of it, we got a letter that they have an 
amendment to the constitution which is still operative which waives 
poll tax on all Armed Forces personnel. 

So there is no State that now requires a poll tax of any Armed 
Forces personnel. 
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Mr. Pickxerr. May I interrupt just at that moment? Does that 
apply to the members of the Regular Establishment ? 

Gclonel Buocker. It does not apply to the members of the Regular 
Establishment because they are excluded in Texas from voting at all. 
But all personnel who are otherwise eligible do not have to pay a poll 
tax as a condition of voting. 

Mr. FrieHan. That is operative in all States’ 

Colonel Biocker. All States have waived poll tax for Armed Forces 
personnel, and the Texas law is operative until 1 year after the sign- 
ing of the Japanese Treaty. 

Mr. FreraHan. Have these States that have waived that done so by 
their State legislatures? 

Colonel Brocxer. By their own legislatures. That clause in the 
Federal voting law has been effective in this way, that it has stated 
a principle which the States have complied with in their own law. 
That is the real effect and force of sections 201 and 202, in my opinion, 
is that it is a statement of principle by Congress; and the repealing 
of it or letting it lapse would in a way withdraw that pressure or 
urging upon the States. 

fr. FeieHan. As a conclusion, it is fair to say, then, that this stat- 
ute is operative, and the only obstacles to its operation are certain 
States which have failed to waive registration, and where there is 
not sufficient time elapsing to enable them to send out the ballots and 
have them received on time. 

Colonel Birocxer. To give you an idea of the variation here, back 
in January 1944 a survey was made, and it showed that 32 States 
allowed less than 45 days. In November 1944, after much campaign 
by the War Ballots Commission and meeting of legislatures in special] 
session, only seven States allowed less than 45 days. 

As of February 1952, 24 States now allow less than 45 days. In 
other words, they have gone backward. 

Mr. Boses. Forty-four States or twenty-four States? 

Colonel Birocker. Twenty-four States; so they have gone back- 
ward on that. In addition, there are eight States that are very in- 
definite in that they say either “as soon as a ballot is available,” or 
“in time to vote and return,” which is indefinite and uncertain. We 
do not know how long it would be. But the presumption is it would 
be less than 45 days, because usually it is due to the fact that the 
candidates are not certified in time to get out the ballots at a definite 
date. 

Mr. Boaes. That is right. 

Colonel Brocker. Many States have solved that by allowing a 
greater length of time after election day for the ballot to come in and 
be counted. Where they cannot get the candidates certified in time 
and the ballots out, they allow—for instance, Rhode Island will ac- 
cept them clear up to the 4th of December. 

Mr. Friauan. Does the Commission endeavor to assist in balloting 
in the primaries, or is it just general elections, or what election ? 

Colonel Biocker. Sections 201 and 202 of the law, as I understand 
it, refer to general elections only, electors for President and Vice 
President, Senators and Congressmen. I do not think that Congress 
has made any assumption that they have authority to tell the States 
who can vote in primaries and who cannot. I have read nothing of 
that into the law at all. 
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In the recommendations they recommend that the States pass laws 
permitting them to vote in primaries. There are several States that 
do not permit voting in primaries. They are marked on the chart 
there. think there are four or five that still exclude primaries. 
There may be a perfectly good reason for it. I do not know. 

Mr. Boces. You mean exclude them by absentee voting? 

Colonel Biockrr. By absentee voting. They cannot vote absentee 
in primaries. All the other States do. I made a little analysis here 
of the State laws which you might like to have. It is long. I will 
not read all of it. I will merely make a statement here. 

Only eight States have complied with all the recommendations. 
Two States have complied in all respects, except that Rhode Island 
does not permit voting in primaries; and New York does not permit 
voting in primaries and makes no provision for merchant marines 
and civilians attached to or serving with the Armed Forces. In other 
words, there are 10 States that have very liberal and excellent laws. 

Two States have no absentee voting laws, New Mexico and South 
Carolina. Then four States require registration in person and allow 
only 30 days or less for a-round trip of the ballot. Then it goes on 
down, getting more complicated. That is, some have one and some 
have another defect, and some have two or three defects. But the 
situation is not good. If you like, I will leave this. 

Mr. Ferran. We will be very glad to have it. At this point in 
the record we will insert your Analysis of State Compliance with 
Recommendations of the Federal Voting Law With Respect to Service 
Voting, anad also the chart which you have prepared showing the 
breakdown of such information. 

(The analysis is as follows:) 


An ANALYSIS OF STATE COMPLIANCE WITH RECOMMENDATIONS OF THE I EDERAT 
Votine Law Wit Respect To SERVICE RecorD 


1. Only eight States have complied with all recommendations. 

2. Two States have complied in all respects except that one, Rhode Island, 
does not permit voting in primaries and the other, New York, does not permit 
voting in primaries and makes no provision for merchant marines and civilians 
attached to or serving with, the Armed Forces. 

3. Two States have no absentee-voting laws. 

4. Four States require registration in person and also allow only 30 days or 
less for round trip of ballot. 

5. One State requires registration in person only. 

6. Seven States require registration by mail prior to application for ballot 
and also allow 30 days or less for round trip of ballot. 

7. Three States require registration by mail prior to application for ballot and 
allow more than 30 days but less than 45 days for round trip of ballot. 

8. Four States require registration by mail prior to application for ballot and 
promise to mail ballot as soon as available. 

9. Nine States allow only 30 days or less for round trip of ballot. No other 
defects. 

10. Four States allow more than 30 days but less than 45 days for round trip of 


ballot. No other defects. 
11. Four States promise to mail ballots as soon as available. No other defects. 


SUMMARY 


Thus, 2 States deny the right to vote to all absentee personnel including Armed 
Forces personnel (item 3); 5 States deny the right to vote to all Armed Forces 
personnel who can’t go home to register (items 4 and 5): 14 States (items 
6, 7, and 8) make registration so difficult and allow such a short time for 
round trip of ballot that few Armed Forces personnel will be able to vote 
successfully; 14 other States (items 9 and 10) allow varying short periods for 
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round trip of ballots and make successful voting dubious; 4 States (item 11) 
promise a questionable length of time for round trip of ballot. 

Only 10 States offer full assurance that the serviceman’s vote will be counted 
if he does his part. 

Mr. Friguan. Do you have any questions, Mr. Forrester ? 

Mr. Forrester. Yes; I want to ask the colonel some questions. 
Colonel, did I understand you correctly when you said that only eight 
States have complied with this law 4 

Colonel Biocxer. In every respect, have complied with the recom- 
mendations of the law. ‘That is not only waiver of registration and 
poll tax, but the other recommendations which make it administra- 
tively operative. 

Mr. Forrester. Then we would assume that probably 42 States did 
not like all phases of this law. 

Colonel Biocxer. That is not my impression, sir. I was out at a 
Phoenix, Ariz., meeting of the convention of the secretaries of state 
of all the States, and I found them very sympathetic to it. They 
invited me to come out there and talk to them. It was their own idea, 
and I found them very much interested in it and anxious to permit 
service personnel to vote by absentee ballot. 

Mr. Forrester. How do you explain, now, their failure to comply 
with the exception of eight, if they all are enthusiastic about it? 

Colonel Biockrer. Sometimes enthusiasm of the secretary of state 
does not govern. In this case I would say, sir, that the main reason 
is that war legislation which was passed back, say, in 1944 to bring 
about this very smooth situation has lapsed. Most of it has lapsed, 
has not been renewed, or other laws have been passed for some reason 
or other. Somebody thought it was administratively desirable to 
change it in some way, and undoubtedly in many States this mere 
matter of mailing out the ballots early is an administrative hardship 
on the county clerks and so forth. 

Sometimes it is administratively impossible, and I am sure that the 
pressure was brought to bear in some cases requiring a change. 

Mr. Forresrer. Regardless of what the secretaries of the various 
States might want, is it not logical to assume that the general as- 
semblies of those States, if they had been enthusiastic about it, would 
have provided this legislation ? 

Colonel Biocker. I think it is a matter of the times, sir. You see, 
in 1944 and 1946 we had a large number of men under arms. Then 
we went through a period where it dropped way down. Everybody 
thought we were going to have peace, and we sort of lapsed back. 
Now we are faced with a period where we have a mobilization facing 
us for quite a period of time, and I just do not think that the question 
had been considered. 

That is just my personal opinion on it. 

Mr. Forrester. Let us see how logical that is. We went into Korea 
in June 1950. How many State legislatures have since that time 
gotten busy and made some laws to comply with these statutes? 

Colonel Brocxer. I cannot give you the figures on that. There are 
several that have done so, I know. But I do not know how many have 
taken action since then. The thing is, it goes back to a question which 
I am not able to solve, but on which Congress apparently two or 
three times has gone on record, believing that men who are brought 
into the Armed Forces in large numbers, taken away from their 
homes, are entitled to the privilege of casting their ballot. 
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If that is the principle, then we are faced with finding some means 
of getting it done. I think that the ultimate solution and the only 
satisfactory solution in the long run is through passage of satisfactory 
State laws. It is a selling job to the States, and if they wish to com- 
ply with it and provide Tiberal laws, it will work smoothly. 

The only question is whether Congress sees fit to provide some 
emergency means this year of making it possible for 314 million men— 
well, 214 million probably are eligible voters. 

Mr. Forrester. I agree with you that I think the solution is by the 
State making the laws. But what you actually mean to say is, if the 
States will make laws in harmony with this statute. Is that not what 
you mean, instead of them making laws as they want to about this 
matter ¢ 

Colonel Biocker. I would go to this extent and say that they make 
laws in harmony with the principles laid down in the recommenda- 
tions, which are not anything except provisions which will make it 
administratively possible for the Armed Services to handle it. 

Take an instance here, those who require registration, excluding the 
ones who require registration in person. The others require registra- 
tion by mail. You have to write in a special letter to the secretary of 
state or to your county clerk and ask him for a special application 
form. You get it back. You make it out and send it back to him. 
Then you make out a post-card application at the proper time and 
send that in and he sends a ballot back, and you make out the ballot 
and send that back. 

I leave it to your judgment as to how many young men in the 
Armed Forces are going to go to all that trouble. 

Mr. Forrester. I would say this: Would not an intelligent voter 
perhaps do that if he is really interested in voting / 

Colonel Biocker. I do not know. 

Mr. Forrester. I believe you said that unless this statute is retained, 
it would lose its effect and its pressure on removal of poll-tax pay- 
ments by the various States or requirements of poll tax by the various 
States. 

Colonel Biockrr. No, sir; I said that was not a problem. They 
have already complied with that, and apparently in a way that is 
more or less permanent. I think that that—from the laws I know of 
in the States that have waived it—is an established principle. With 
them, they do waive them to Armed Forces personnel, with the ex- 
ception of the Texas amendment which expires in 1953. 

Mr. Forresrer. What did you say about relieving of pressure ¢ 

Colonel Biocker. In the law, it says that in time of war, registra- 
tion will be waived for voting for electors for President and Vice 
President, Senators and Congressmen. In the recommendations it 
recommends that all registration be waived. In other words, there is 
a statement of principle which apparently Congress felt that they had 
a prerogative of putting out. That is wg 2 a statement of principle, 
as I think somebody brought out here, because it has not been en- 
forced, and whether it is enforceable, nobody knows. But it is a state- 
ment of principle. 

The important parts of the law, as I see it, are the sections IT, ITT, 
and IV for our purposes, for continuing it in force. I think that un- 
doubtedly Congress will have many bills before it this year on this 
problem which may amend this law. 
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Mr. Forrester. Do you think Congress should pass any statute that 
would tend to create pressure to have a State remove a poll-tax law 
if they see fit to have a poll-tax law? 

Colonel Biockxer. I would not make an expression of opinion on 
that for the Department of Defense. I may have a personal opinion. 

Mr. Forrester. The Department of Defense is sponsoring this law. 
Why should we not have an opinion as to the policy of the Department 
of Defense? Why do they not just give us a complete picture of 
this thing ? 

Colonel Biocker. In sponsoring this and asking for its continuance, 
under that law we have certain responsibilities to carry out. 

Mr. Forrester. Not if you lose this law you will not. 

Colonel Brocker. If we lose that law, then we just stop and we do 
nothing about it. 

Mr. Forrester. Now you are advocating this, Colonel, and so the 
Department of Defense is bound to have an opinion. I would like to 
have the benefit of that opinion. Frankly I want to know just why it is 
that these things are being sponsored, and I would like to have my 
question answered. 

Do they want to put pressure on the States to remove a poll-tax law 
when that State, by its own body, has not seen fit to do it? 

Colonel Brocker. I would like to state that you are getting down to 
fine points on it, sir. What we would like to have is the continuance of 
this emergency legislation so that we can complete in this year what 
we have started and enable the person that we believe firmly we owe 
an obligation to—the men in the Armed Forces—to see that they have 
their privilege of voting if they so desire to exercise it. 

But as to the phrase or clause in there which says that the poll tax 
will be waived, that was put in by Congress and not by the Department 
of Defense and it is a part of the law, and I do not think the Depart- 
— of Defense weld care to sponsor as controversial a question 
as that. 

Mr. Forrester. Then why should they sponsor something that is in 
its nature bound to be controversial? It is just as simple asthat. You 
have got your controversy. You have laid it on the table here before us. 

Mr. Burrus. Mr. Forrester, perhaps I could throw light on that. In 
our clearance action with the Department of Defense, the policy of the 
Department of Defense was, as Colonel Blocker stated, that the policy 
was laid down by Congress to fit a certain set of circumstances. The 
Department of Defense feels that the circumstances that existed at 
the time Congress passed this law are the same now. 

Mr. Forrester. And if you did not feel like it was a good law, you 
would not be up here with it. 

Mr. Burrus. I presume that is correct. 

Mr. Forrester. So what I am trying to find out, I am trying to 
find out whether this is a policy, and I do not mind telling you I am 
trying to find out whether this is an attempt of a cleavage measure to 
dominate or to control State legislatures into doing things that they 
do not want to do. 

The reason why I am trying to find out now, if it is, I am going to 
vote against it. Georgia fis not have any poll-tax law, but I am not 
going to be a party to Congress doing one thing on earth that is going 
to any extent to cause any trouble or any argument about whether a 
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State can legislate and can be determine who is or who is not a qualified 
voter. 

That point is too crucial ; is too sacred. 

Mr. Burrus. We have followed the policy that those basic policy 
problems properly belong to Congress; and in this particular project 
we have attempted only to assure ourselves that the circumstances 
which gave rise to the need for the law in the first place exist today. 
In other words, that those circumstances are the same. 

You have an emergency ; you have two or three million soldiers who 
could not vote except for this law. Congress wanted them to vote 
during the last war when they were away, and we assume that, unless 
Coaprene expresses itself differently, it has the same policy now. 

e simply could not go into the policy behind each one of these 
Jaws, and you would not want us to do that, I am sure. 

Mr. Forrester. Do not misunderstand me. I want every qualified 
voter to vote. But I am not going to be a party to letting any man 
vote just because he is wearing a uniform that cannot qualify under 
State law. I rather have the idea that a man has got to have some 
intelligence and some character before he is permitted to vote. 

As { said the other day, if we are just going to let everybody vote 
indiscriminately, we ought to register the mules and just let them vote, 
too, if we are not going to have any standards. 

Now I want to pursue this question, if I may. Where you waive 
registration with a man in the armed services, how would you deter- 
mine that that man has the qualifications to vote? How would you 
do that? Iam going into this sympathetically now, but I just want 
to know. 

Lieutenant Colonel Lunprerc. The Army does not determine that. 

Mr. Forrester. How is it determined? In other words, suppose 
1 am over in Korea. Let us put it now where we would be more in 
sympathy with the boy who wants to vote than we could under any 
other situation whatsoever. He is over there in Korea in the front 
lines. He wants to vote in Georgia. We have a law that you have 
got to register down there. 

How would this law work and how would this man attempt to 
qualify, and how would any board down in Georgia be able to deter- 
mine whether that man was or was not a qualified voter? 

Colonel Brocker. In most cases, sir, it is a matter of people who are 
known in their own communities. The States that are most liberal 
simply require a post-card application for a ballot to be sent in. 
On that it states the man’s name, his age and his residence, and so 
forth. That goes right down to the county, and the people there are 
able to check whether he actually lived there at the time he said or 
not, and he probably appears on records in the county. 

I think that is the administrative way they handle it. 

Mr. Forrester. Do you know that or do you think that, Colonel ? 

Colonel Biockrr. I do not know it. No; I cannot say. That is 
an assumption. 

Mr. Forrester. It is important that we know. 

Colonel Biocker. Where they have such a simple method as that, 
IT know they make some check. I am quite sure they do. 

Lieutenant Colonel Lunppere. I know this in my own State, when 
the application comes in, the county clerk has the records there. He 
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can check and he will not send out a ballot unless this man is qualified 
to vote. 

Mr. Forrester. Certainly the county clerk is not vested with that 
discretion; ishe? It would seem to me it would be some board. 

Lieutenant Colonel Lunpsere. It would be the same thing as a 
person walking in to vote. The people there have a record as to 
whether a person is qualified to vote. The county clerk has a record 
of the persons who are qualified to vote. 

Mr. Forrester. Only those who have already been held to be quali- 
fied. But suppose a man who have never voted before and has never 
had. his 4 cations determined wants to vote in this particular 
instance; how do you determine it? 

Lieutenant Colonel Lunpserc. How do they determine it when a 
person walks in to vote? 

Mr. Forrester. Down in Georgia that is simple enough. He goes 
down and he enters his name in a book. Then you have a board of 
registrars and that board of registrars gives that man the opportunity 
to appear before them. 

Lieutenant Colonel Lunprere. Then how do they register by mail? 

Mr. Forrester. Only where he is already a qualified voter. If he 
is'a qualified voter, then he remains qualified. 

Lieutenant Colonel Lunpsere. You mean no new person can vote? 

Mr. Forrester. No; I certainly do not. 

Lieutenant Colonel Lunpserc. That is what I was trying to find out. 

Mr. Forrester. I mean he can register and he can have his qualifi- 
cations determined. But until those qualifications are determined, 
he cannot vote. 

Lieutenant Colonel Lunpsere. It would be the same way by appli- 
cation by mail, 

Mr. Forrester. How? That is what I am trying to find out. 

Colonel Biocker. For the Armed Forces in Georgia, the unregis- 
tered members of the Armed Forces may apply for registration by 
absentee process by requesting a military registration card from the 
tax collector, tax commissioner, or the registrar of the county of resi- 
dence. Any relative or friend of the service man may also request 
the military registration card and mail it to the serviceman, 

The military registration card must be filled out according to ac- 
companying instructions and returned to appropriate officials. Such 
registration may be.accomplished at any time. 

Mr. Feieuan. May I interrupt. In the final analysis, is it not an 
official of the State that makes the determination as to whether or 
not to accept the qualifications? 

Mr. Forrester. That is what I am trying to find out now. 

Colonel Biocker. Absolutely. 

Mr. Forrester. I am trying to find out if they do have a board 
down there who will effect the determination. 

Colonel Biockrr. Every one of these that comes in, the final deter- 
mination if up to the State and the officials there as to whether they 
accept him as registered or whether they even accept his ballot or 
not. 

Mr. Forrester. That is what I am trying to find out, and that 
would make a lot of difference with me. I do not want to deny any 
qualified man the right to vote, but I have got the idea, whether right 
or wrong, I think intelligent votes have got to save this country. 





EMERGENCY POWERS CONTINUATION ACT 453 


I am not interested at all in giving a man a vote just because he 
has come to a certain age, if he does not have the quality and the in- 
telligence. Some people disagree with me on that, and that I know full 
well; but I just do not think any man ought to have a privilege until 
he has come to where he is able to exercise it with some discretion. 

Mr. Pickxerr. Colonel, I understand part of this statute we are deal- 
ing with has the force of a mandate of law that says certain things may 
be done. Part of that statute is in the nature of a recommendation 
to the several States only. Is that correct? 

Colonel Biocker. That is my understanding. 

Mr. Picxerr. The statute according to your statement applies to 
certain candidates for Federal office and electors in the general elec- 
tion only, and does not obtain and apply in the primary. Is that 
right ? 

Colonel Brocker. That is my understanding of sections 201 and 202, 
title I. 

Mr. Pickxerr. Now then, we are then faced with the situation where 
there will be none of this exercise of the privilege of the ballot until 
the November election, 1952. Is that correct? 

Colonel Biocxer. Except as the States permit. 

Mr. Pickxerr. The States could permit that with or without this 
statute; could they not? 

Colonel Biocker. Yes; that is, the State laws that are now in exis- 
tence determine whether they vote in their own State election or 
not. 

Mr. Picxerr. You do not need this statute here for the purpose of 
the primaries, if I understand you. 

Colonel Biocker. No. 

Mr. Pickerr. For practical purposes, then, we are dealing with a 
subject that is not effective for the benefit of the members of the Armed 
Forces until November, or at least the days preceding November 
when you must take the steps necessary to get the ballot to them and 
so forth. How many potential votes are affected by this statute in the 
1952 election ¢ 

Colonel Biocker. It has been estimated, I think, there are about two 
and a half million who are of voting age and probably eligible to vote 
in their States. 

Mr. Picxerr. And based upon past performance, what percentage 
of those will actually exercise the privilege ¢ 

Colonel Buocker. In 1944 in the Armed Forces there were 9,225,000. 
Of that number, 4,487,540 were eligible to vote, and 2,691,160 did 
send in ballots. That is quoted from the Committee Report of Special 
Committee on Service Voting, American Political Science Associa- 
tion. 

Mr. Picxerr. That was not quite 30 percent, then. I believe you said 
a few moments ago that we are confronted with a large mobilization 
for a long period of time. That means that we can reasonably ex- 
pect about the same number or a greater number of personnel in the 
Armed Forces for several years. That would be my thought about 
it, and I hope that I interpret your meaning correctly. 

Colonel Biocker.: That is just an assumption. 

Mr. Picxerr. Yes, sir. We of course all hope that facts do not 
warrant the maintaining of that number, and we can reduce it, but 
I think we can look for it. With the President’s message on this sub- 
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ject on Monday of this week, and the fact that Congress will be in 
session for at least 3 month from now, that nothing practically can 
be done to implement the privileges of the ballot between now and 
then, do you not think this is a substantive question as a matter of 
permanent policy that the Congress ought to pass on directly rather 
than just an extension of the existing law? 

Colonel Brocker. I think for the interim period it would be highly 
desirable to continue this as emergency legislation pending a substan- 
tial revision of it by Congress during this session. 

Mr. Pickett. I can say this, that if there is a demand for it, an ex 
tension of the policy for a permanent period, the pressure to pass the 
legislation necessary will be considerably aise if we extend this 
as an emergency or temporary measure. I think that if we are going 
to adopt a policy, we ought to go about it and not postpone it unt! 
1953 or 1954. 

If we continue this statute, it will be my guess that the committees 
that handle the legislation on a permanent basis will not go to work 
at it; and if we do not extend it, they probably will go to work and we 
will have a declaration of policy a He this session of Congress is 
over, Colonel. 

I make that statement to indicate to you this, that I do not par 
ticularly favor the extension of this provision of the law, because | 
— it is a matter that we ought to decide as a matter of permanent 
policy. 

Colonel Buocker. I think a permanent policy should be passed on by 
Congress, but that I do believe there is a need for the extension of this 
for the interim period for administrative purposes. 

Mr. Pickett. I can certainly respect your judgment on the matter, 
Colonel. You have had a great deal of experience in it. Thank you, 
Mr. Chairman. 

Mr. FeicHan. Colonel, may I ask you, with reference to most of 
these ballots, have they been the entire State ballot or just the separate 
ballot for Federal elections? 

Colonel Biocxer. The war ballot went out—I forget the date when 
that went out. That certainly was repealed in 1946 when the law 
had its last major revision. In 1944, only 85,000 war ballots were used, 
but the trouble there was that the only States in which they could 
be used were the ones who consented to accept them; and the only 
States that consented to accept them had good State laws anyway, 
and they were not required. Therefore the only other provision for 
their use was where a State ballot did not arrive 4 the 1st of October, 
the war ballot could be used instead; and that probably accounts for 
the 85,000 that were used overseas only. 

Mr. Feienan. Whatever ballot is used is provided by the State 
under their own terms? 

Colonel Biocker. Under their present set-up. There is no ballot 
except the State ballot. 

Mr. FreiegHan. The meeting is adjourned, and we will reconvene 
Friday morning at 10 a. m. 

Thereupon, at 11:10 a. m., the subcommittee adjourned unti! 
Friday morning, 10 a. m., April 4, 1952.) 
(Nore.—The subcommittee did not meet April 4.) 
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MONDAY, APRIL 7, 1952 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY SUBCOMMITTEE No. 4, 
Washington, D.C. . 

The subcommittee met, pursuant to call, at 10: 30 a. m., in room 346, 
Old House Office Building, the Honorable Michael A. Feighan, 
presiding. 

Subcommittee members present : Representatives Feighan (presid- 
ing), Boggs, Forrester, and Hillings. 

Also present: Miss Velma Smedley, assistant chief clerk; Cyril 
Brickfield, committee counsel. ° 

Mr. Fetenan. The committee will come to order. This morning 
our first witness will be Mr. D. B. Robertson, president of the Brother- 
hood of Locomotive Firemen and Enginemen. Mr. Robertson. 


STATEMENT OF D. B. ROBERTSON, PRESIDENT OF THE BROTHER- 
HOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, CLEVELAND, 
OHIO, ACCOMPANIED BY HAROLD C. HEISS, GENERAL COUNSEL 


Mr. Ropertson. My name is D. B. Robertson. I am president of the 
Brotherhood of Locomotive Firemen and Enginemen, a railway labor 
organization composed of more than 100,000 locomotive engineers and 
firemen living in the United States and Canada. I have been president 
of the brotherhood since 1922. The organization has its headquar- 
a in Cleveland, Ohio, in a suburb of which I maintained my resi- 

ence. 

I appear before the committee as the spokesman for the brother- 
hood in opposition to enactment of a provision of House Joint Resolu- 
tion 386, to wit, section 1 (a) (27), which proposes to extend for the 
period of time prescribed in section 1 (a) of the resolution the power 
of the President of the United States, heretofore exercisable only in 
time of declared war, to take possession and control of any system of 
transportation by railroad, through the Secretary of War. 

The President’s letter of February 19, 1952, to the Speaker of the 
House of Representatives relating to the simultaneously transmitted 
draft of the Emergency Powers Continuation Act explains that— 
The purpose of this draft bill is to insure the continuation of certain specific 


powers which the Government is exercising for the preservation of the national 
security. 


It is then further stated in the letter that— 
Under the language used in the statutes conferring these powers they exist now 


only because we are still technically in a state of war. The only state of war 
Still existing between this country and others is the state of war with Japan. 
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Accordingly, unless the Congress acts to continue these powers they will end when 
the state of war ends or, in some cases, within a fixed-period thereafter. 

The draft bill or resolution proposes to continue 60 acts or parts of 
acts cited in it which deal with widely varying subjects. It is to be 
assumed that each citizen or group of citizens has a profound interest 
in the question of national policy involved in whether wartime powers 
should be continued during periods of peace. 

Or, putting it another way, it is to be assumed that all of oe pene 
a citizen’s interest in whether peacetime power of the executive depart- 
ment of the Government should be augmented by granted to the Execu- 
tive extraordinary summary powers which Congress has hitherto 
deemed wise to delegate to it only under the urgency and stress of 
conditions of declared war. 

We refrain from comment on what might be called the basic political 
philosophy playing upon the desirability of a measure of the ie 
the committee is considering, except to suggest that in our opinion the 
Congress should be cautious, and slow to relinquish its traditional and 
fundamental powers to the Executive for exercise by the latter after 
Congress has declared the termination of a state of actual war. 

We also will not comment on the 59 acts cited in the draft bill other 
than the act of August 29, 1916, pertaining to Government control of 
railroads, because of lack of technical knowledge of their meaning, 
operation, and effect. There is the additional reason that the invita- 
tion to appear before this committee, to which we gratefully respond, 
impliedly confines us to a discussion of the subject in which we have 
our chief interest and upon which we have the most information, 
namely, the proposed continuation of the Government’s authority to 
take possession of and operate the Nation’s railroads— 
until 6 months after the termination of the national emergency proclaimed by the 
President on December 16,1950 * * * or until such earlier date or dates as 
the Congress by concurrent resolution * * * may provide— 
to use the language of section 1 (a). 

The draft bill and accompanying message recognize that upon rati- 
fication of the Japanese Peace Treaty a state of war will end and a 
period of something less than war will commence. Since Congress 
alone may constitutionally declare war—article I, section 8—it would 
seem to us that the period we are entering into must be regarded as one 
of peace, during which concepts of Government normally pertaining 
to peacetime function should apply. 

This may appear to be disregardful of the gravity of the conflict in 
Korea as well as the vital necessity of quickly and adequately fortify- 
ing this Nation against possible Soviet attack. Realism requires, 
however, as I see it, that we conclude, even if the conflict in Korea 
should shortly end, that we will be under compulsion for many years 
to keep apace of Soviet armament and war preparation. Thus, the 
period of national emergency, which has its source in our armament 
program to protect patlonal security, may well extend throughout 
the lifetime of most of us in this room. 

During this potentially extensive future period the Government 
should not be granted powers which find their only excuse in war. We 
should promptly achieve traditional conditions of domestic peace, and 
adhere thereto until conditions of war declared by Congress force a 
change. 
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I view the provisions of section 1 (a) (27) as an effort on the part 
of the executive department to acquire extraordinary war powers in 
time of peace. That in itself is fundamentally wrong in a democratic 
society, but our objection to the continuation of these powers is not 
wholly based on a general principle. It a from our ghastly ex- 

rience with the seizure power as an antilabor weapon, which has 
Sean utilized repeatedly to deprive railway employees of their ulti- 
mate, basic, and, in truth, only real economic weapon—the strike. 

To enact section 1 (a) (27) into law would be to adopt legislation, 
which in our experience forecloses a strike of railway employees in 
any significant case involving wages or working conditions. And our 
experience teaches us that where labor has no recourse to strike, collec- 
tive bargaining ceases on the part of management. For no incentive 
or compulsion on management to consummate an agreement exists 
from the very beginning of negotiations. 

In the event no settlement is made and seizure is possible, manage- 
ment is assured of Government protection and the continued opera- 
tion of its properties without financial loss or even inconvenience. 
There is no constraint on management to attempt to arrive at a settle- 
ment except on management’s terms. 

That the existence of the seizure power fosters the destruction of 
collective bargaining is readily discernible from the history of seizures. 
To my knowledge there was no instance of Government control and 
operation of the Nation’s railroads from termination of Federal con- 
trol in 1920 until the Toledo, Peoria & Western Railroad was taken 
over on March 21, 1942, as the first example of seizure during World 
War IT. 

So far as careful research develops, it appears that on eight occasions 
from the Toledo, Peoria, & Western seizure to date, the President of the 
United States has exercised the powers granted by the act of 1916 
in taking possession and control of railroad properties to forestall a 
strike of employees. 

In all but two of these instances, the Brotherhood of Locomotive 
Firemen and Enginemen was a labor organization party to the un- 
settled dispute. We therefore have a directly acquired and compre- 
hensive knowledge of the techniques and results of Government 
seizure. Our reasons for opposing the joint resolution will be better 
understood if we give a brief history of the use of seizure power under 
the act of 1916 during approximately the last decade. 

In the case of the Toledo, Peoria & Western, the president of that 
property, the late George P. McNear, in the latter part of 1941 under- 
took to force upon the employees represented by the Brotherhood of 
Locomotive Firemen and Enginemen and Brotherhood of Railroad 
Trainmen wages and working conditions grossly substandard, and 
poorer than those then being accorded the employees. 

Procedures for voluntary and amicable settlement provided by the 
Railway Labor Act having been pursued without effect, the em- 
ployees threatened to strike. The War Labor Board, in an effort to 
avoid that issue and an interruption to commerce at the start of a 
war, ordered recourse to arbitration for disposition of the differences 
between the parties. To the proposal of arbitration the employees 
agreed. The management refused to arbitrate and persisted in its 
determination to establish substandard working conditions and to cut 
wages. 

98207—52——30 
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By Executive order dated March 21, 1942, President Roosevelt 
directed operation of the railroad by the Office of Defense Transporta- 
tion stating in the Executive order that— 

The Director of the Office of Defense Transportation shall manage or arrange 
for the management of said railroad under such terms and conditions of em- 
ployment as he deems advisable and proper, pending such termination of the 
existing labor dispute as may be approved by the National War Labor Board. 

The matters in dispute were subsequently submitted to an arbitrator 
before whom the carrier declined to appear and who was thus obliged 
to make his award in ex parte proceedings. The award of the arbi- 
trator when rendered was adopted in substance by the War Labor 
Board which in due course by directive order dated September 23, 
1942, required the railroad and the two brotherhoods to enter into 
agreements respecting rates of pay, rules and working conditions con- 
taining the terms a conditions approved by the Board. 

Upon the railroad’s refusal to comply with the Board’s directive 
order, the terms and conditions of work were incorporated in agree- 
ments entered into between the Federal manager appointed by the 
Office of Defense Transportation and the brotherhoods, these agree- 
ments remaining in effect until the railroad property was returned to 
its private owners after close of the war. 

he situation on the Toledo, Peoria & Western merits special com- 
ment inasmuch as it is the only instance of Government control in 
which the experience of the employees and their unions could be con- 
sidered satisfactory. ‘This is a case wherein the Government assumed 
concrete responsibility in connection with settling the dispute between 
the employer and its employees while seizure was in progress. You 
will recall that the Director of the Office of Defense Transportation 
was directed to temporarily manage the railroad under terms and 
conditions of employment deemed by him to be advisable and proper, 
until the War Labor Board brought about a settlement of the pending 
labor dispute. 

The War Labor Board procured a settlement of the dispute—a 
result which would have been impossible if the property had simply 
been seized and the employees relegated to the mercies of management 
in their efforts to conclude an acceptable working agreement. 

There is a further interesting development in the case which I have 
not mentioned. While arbitration proceedings were in progress and 
the case in process of adjudication by the War Labor Board, the Direc- 
tor of the Office of Defense Transportation and the representatives of 
the employees amicably and promptly agreed upon rates of pay and 
working conditions to be effective until the final directive of the War 
Labor Board should be forthcoming. 

The seizure of the Toledo, Peoria & Western involved a single rail- 
road property. The next seizure involved the class I railroads of the 
country which were resisting demands for an increase in rates of pay 
served on them in January 1943 by er represented by the 
Brotherhood of Locomotive Engineers, Brotherhood of Locomotive 
Firemen and Enginemen, Order of Railway Conductors, Brotherhood 
of Railroad Trainmen, and Switchmen’s Union of North America, 
being the five standard railway labor organizations in the operating 

oup. 
orks dispute had been presented to an Emergency Board which 
handed down recommendations unacceptable to the employees. Asa 
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strike became imminent, President Roosevelt called the pontensing 
parties into conference and at its conclusion proffered his persona 
services as an arbitrator. The proffer having been acce by two 
of the five labor organizations, namely the Brotherhood of Locomotive 
Engineers and the Brotherhood of Railroad Trainmen, the President 
handed down his arbitration award in their cases on December 27, 
1943; and on the same date seized the Nation’s railroads to prevent a 
strike intended to commence 3 days later on the part of employees 
represented by the Brotherhood of Locomotive Firemen and Engine- 
men, Order of Railway Conductors, and Switchmen’s Union of North 
— whose dispute had not been disposed of by the President’s 
award. 

A strike being a practical impossibility at the time and under the 
conditions of seizure, the dissatisfied employees had no alternative but 
to accept the only terms then made available to them by the Govern- 
ment and carriers, to wit, those contained in the President’s arbitration 
award of December 27, 1943. On January 14, 1944, the three brother- 
hoods signed agreements with the carriers incorporating the Presi- 
dent’s terms. Government control came to an end shortly thereafter. 

In 1944 and 1945 the Brotherhood of Locomotive Firemen and 
Enginemen was in controversy with the Illinois Central Railroad 
over mileage of enginemen and the right to represent its members in 
the handling of grievances. Procedures under the Railway Labor Act 
failed to resolve the dispute in consequence of which a strike was set 
for August 24, 1945. en last-minute efforts fell short of producing 
an agreement, the carrier was seized by President Truman’s Executive 
order of August 23, 1945. 

The Executive order of seizure issued 2 years before the Illinois 
Central order recited its issuance— 
by virtue of the authority vested in me [the President] by the Constitution and 
the laws of the United States, including the act of August 29, 1916, and as Presi- 
dent of the United States and Commander in Chief of the Army and Navy. 

The Executive order of 1942 was predicated upon authority vested 
in the President by— 
the Constitution and laws of the United States, and as President of the United 
States and as Commander in Chief of the Army and Navy. 

The Illinois Central Executive order referred not only to the fore- 
ing bases of authority for seizure but to section 9 of the Selective 
raining and Service Act of 1940 as amended by section 3 of the War 

Labor Disputes Act, which latter law expired on June 30, 1947. 

Paragraph 2 of the Illinois Central fone a directed the Office of De- 
fense Transportation to manage and operate the transportation sys- 
tems, plants, and facilities of the railroad under the terms and condi- 
tions of employment in effect at the time possession was taken under 
the Executive order. Our suggestion to the Government that it ne- 
gotiate a settlement of the dispute was rejected, thus obliging us to 
deal directly with management on a subject which had already been 
under consideration with the railroad officers for many months. As 
could be anticipated, they did not change their attitude toward us 
pe. the period of Government control and the case remained un- 
settled. 

By Executive order, the railroad was released from Federal control 
on May 27, 1946. Negotiations between the management and the 
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brotherhood continued without result until under the threat of another 
strike in July 1946 an agreement was consummated disposing of the 
matters in dispute almost a year after seizure. 

There are two major facts high-lighted in the episode of the Illi- 
nois Central seizure. First, a settlement was impossible with either 
the Government or private management during Government control— 
with the former because the Government washed its hands of respon- 
sibility for correcting the conditions necessitating seizure; and with 
the latter because all stimulus to settle vanished with removal of a 
strike threat. Second, that settlement of the controversy was actu- 
ally made after 2 years of strife and struggle only upon renewal of 
the strike threat at the end of the shooting war and the termination of 
Government control under circumstances indicating control might not 
be resumed in the event of a work stoppage. I think I am warranted 
in stating that the Illinois Central dispute would have been unre- 
solved for the duration of Government control no matter how long 
Government control might have continued. 

Another seizure on a Nation-wide scale occurred in 1946. During 
1945 the operating employees launched cooperatively what eventually 
divided into two separate movements—one Jointly by the Brotherhood 
of Locomotive Engineers and Brotherhood of Railroad Trainmen for 
un increase in wages and a change in rules; the other jointly by the 
Brotherhood of Locomotive Firemen and Enginemen, Order of Rail- 
way Conductors, and Switchmen’s Union of North America for an in- 
crease in wages only. The former dispute was submitted to an emer- 
gency board, while the latter went to arbitration; each concluded un- 
satisfactorily to the employees. 

A seizure order issued by President Truman on May 17, 1946, moved 
the call of the Brotherhood of Locomotive Engineers and Brotherhood 
of Railroad Trainmen for a Nation-wide strike from May 18 to May 
23. The strike lasting for 2 days was settled on May 25, 1946, on 
terms dictated by the President, whereupon the strike was called off. 
The three cooperating organizations—Brotherhood of Locomotive 
Firemen and Enginemen, Order of Railway Conductors and Switch- 
men’s Union of North America—settled on the same day on terms 
identical with those of the Brotherhood of Locomotive Engineers 
and Brotherhood of Railroad Trainmen. We call attention to the 
fact that this Executive order contained the provision that the rail- 
roads should be managed and operated under the terms and conditions 
of employment in effect at time possession was taken under the order. 

Another seizure occurred on May 10, 1948, to ward off a Nation-wide 
strike of the Brotherhood of Locomotive Firemen and Enginemen, 
Brotherhood of Locomotive Engineers, and Switchmen’s Union of 
North America. This seizure was attended by an injunction against 
the brotherhoods issued by Judge Goldsborough upon application of 
the Government. Restrained by court order, the employees remained 
at work. 

Despite insistence on our part that the Government negotiate with 
us respecting wages and working conditions during Government con- 
trol, we were relegated to dealing solely with the carriers’ conference 
committees. The Government washed its hands of responsibility for 
employment conditions existing on the properties under its control, 
although in the injunction proceedings it contended the railroad work- 
ers had become its employees at the instant of seizure. Having co- 
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erced the employees into remaining on the job, Government quickly 
turned a deaf ear to their complaints. The Goldsborough injunction 
was issued on May 10, 1948. We settled 3 months later with the car- 
riers but on unsatisfactory terms. Promptly the railroads were re- 
turned to private hands. 

I have now discussed in detail what may be characterized as the 
major seizures prior to the ones now in effect. Other seizures were 
involved under the 1916 act and I want to mention them merely to 
make the record complete. They were the seizures of the Bingham 
& Garfield Railway Co. on January 25, 1945, and of the Monongahela 
Connecting Railroad Co. on June 14, 1946. In each case the Presi- 
dential power was utilized because of a labor dispute. These seem 
to be typical instances of seizure and need not be elaborated upon. 

This history of seizures brings us to present Government posses- 
sion and control of all of the country’s major railroad properties by 
Executive order issued August 25, 1950. Such wholesale seizure was 
preceded by the seizure of the Chicago, Rock Island & Pacific Railroad 
on July 8, 1950, when the switchmen’s union called out its members 
on that property. 

The seizure of the Rock Island illustrates that powers under the act 
of 1916 are exercised whether the interruption to commerce be on a 
single railroad or on a Nation-wide scale. In the Rock Island case 
the employees were forced back to their jobs by a restraining order 
issued out of a Federal court in Buffalo on the day of the seizure. 
The switchmen’s union, having no other alternative, settled its case 
with the railroads on September 21, 1950, the settlement containing 
terms not only unsavory to it, but also of impediment to us because 
of their being urged as a pattern for the settlement of our case. 

The Rock Island as a party to a dispute with the three transporta- 
tion organizations—Brotherhood of Locomotive Engineers, Brother- 
hood of Locomotive Firemen and Enginemen, and Order of Railway 
Conductors—remains in Government possession along with the other 
major railroads of the country. 

I have made the statement heretofore that, in an atmosphere of 
seizure, collective bargaining is suffocated. The correctness of my 
assertion is proved by comparison of experience in bargaining before 
seizure became the rage in 1942 with our experience after that time. 

From 1913 through 1941 the Brotherhood of Locomotive Firemen 
and Enginemen took part in 16 major regional and national move- 
ments of parallel importance with our present case. All were settled 
by direct negotiations, by arbitration, or in mediation. I have never 
heard it said that the settlements were harsh or worked economic in- 
justice on the railroads. In only five instances was a strike vote taken. 
In two instances the vote was never used and no strike date was set. 
In the remaining instances a strike date was set and in due course 
an agreement reached in advance of the day set for strike. 

Since 1941 nearly all major movements by the operating group have 
culminated in a eall of strike, coupled with seizure. No stronger 
proof than this contrast could be adduced of the destructive effect of 
the seizure power on collective bargaining. And employment of the 
seizure power for a decade has so corroded railroad labor relations 
that employee morale is at the lowest ebb in history. On this point I 
should like to quote a statement made by Senator Morse on March 29, 
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1951, at a hearing conducted by the Senate Committee on Labor and 
Public Welfare investigating a “labor dispute between railroad car- 
riers and four operating brotherhoods” at page 583 of the printed hear- 
ings, where Mr. Morse said: 

One has only to ride a train these days, as I have in the past few days, to 
realize that the morale of railway labor is, I think, at a new low in this 
country—exceedingly bitter. The feeling is that this whole Government seizure 
is a one-sided affair, that all the Government has done is put the big boys in 
control of their own railroads, and that the longer the Government possesses 
them, the better off they are and the worse off the workers are. That is the at- 
titude of the men. Whether it is factually supportable or not is quite imma- 
terial as far as railroad labor morale is concerned. It is bitter and resentful. 

How seizure chokes and stifles collective bargaining is further 
illustrated by the experiences of the three brotherhoods in the course 
of our present movement. The case we are trying to settle with the 
railroads began more than 2 years ago. I have handled it for my or- 
ganization throughout. And I have had the conviction that never 
during the course of our negotiations did the carriers intend to engage 
in the process of give and take which is what I understand collective 
bargaining to be. 

They have revealed willingness to settle on their own terms. They 
have never felt obliged to do otherwise, for ever since so-called na- 
tional negotiations began with our brotherhood in October 1950, they 
have been protected by Government possession and control under the 
Executive order of August 25, 1950, supplemented by the precedent 
of injunction in the 1948 and Rock Tsland cases. 

They have, under the protective umbrella of seizure, successfully re- 
sisted our most just demands. We have not had a pay increase at the 
hands of the carriers since 1948. And our members are still on a 
48-hour or 56-hour week. 

The truly oppressive character of seizure may be completely com- 
prehended only if you have an understanding of the case we are now 
trying to settle with the carriers of this country. I will try to give 
you in short compass a statement of the issues and the justification for 
our demands. 

The immediate reason for Government seizure of the railroads in 
August 1950 was the prevention of a threatened work stoppage. The 
stoppage became imminent because of the inability of the carriers and 
two organizations representing operating employees to reach agree- 
ment on a labor dispute centering around the employees’ request for 
the establishment of a 40-hour workweek with maintenance of take- 
home pay for hourly paid workers. 

One of those organizations, the Brotherhood of Railroad Train- 
men, has settled with the carriers but the other, the Order of Railway 
Conductors, has not. My own organization and the Brotherhood of 
Locomotive Engineers also have yet to come to terms with the carriers. 
Presumably when the labor disputes between the three organizations 
and the carriers are settled, Government contro! will be relinquished. 
These are the issues in our dispute. 

First, we seek an increase in wages to accord the employees their 
just share of the increased productivity and to help meet the rise in 
cost of living since the last increase in wages of the employees granted 
in November 1948. The parties are practically in accord on the 
amount of increase. Disagreement is over the selection of a Con- 
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sumers’ Price Index base poe to be used in a cost-of-living escalator 
clause. The carriers would use as a base the figure at which the index 
stood in December 1950. The employees, in accordance with what 
they believe to be the sound and logical use of such a device and the 
practice followed wherever it has been used, propose that the base be 
that at which the index stands at the time of consummation of an 
agreement. 

The second issue arises from the employees’ demand for a 40-hour 
week with maintenance of take-home pay for yardmen and hostlers— 
hourly paid workers. In 1949 all the nonoperating employees, who 
make up 75 percent of the total number oF railroed workers, were 
granted the 40-hour week with no reduction in take-home pay. Since 
then the nonoperating employees have been granted increases in pay 
to keep pace with the rising cost of living. We are merely seeking for 
the hourly workers we represent the same treatment accorded the vast 
majority of railroad employees. 

The carriers have demanded changes in four important working 
rules, the adoption of which would materially affect the working con- 
ditions, wage structure, earnings, and seniority of the employees in- 
volved. Those rules would establish interdivisional runs, change 
switching limits, change the time of reporting for duty in road service, 
and revise the basis of payment for performance of two or more classes 
of service by road crews. 

In addition to the wage increase and 40-hour week requests, and the 
carriers’ rules demands, two other proposals, neither of which had 
been suggested by either of the parties, were injected into the con- 
troversy by the White House. Those proposals are (1) a moratorium 
for a period of 3 years on rates, rules, and working conditions and (2) 
a cost-of-living escalator clause. 

The moratorium presents a real problem. We feel that if a mora- 
torium is to be imposed there should be an annual wage improvement 
factor in the amount of 4 cents per hour included in the agreement. 
Collective contracts containing provisions for a moratorium, of which 
there appear to be a number, the General Motors agreement being an 
example, normally be for this annual improvement factor. Rail- 
road workers should not be deprived of the benefit of an annual im- 
provement factor if their agreements are to be otherwise frozen. 

We have tried to settle this case with the railroads for more than 
a year and a half, but settlement is seemingly now more remote 
than at any time during the history of negotiations. When our 
brotherhood set a strike date, its deferment was forced by appoint- 
ment of an emergency board to investigate and report respecting the 
matters in dispute. In a detailed explanation delivered to the board 
by our attorney, we declined to appear before it on the grounds 
that the board was biased and its decision predetermined. 

As we predicted, the board handed down recommendations on 
January 25, 1952, favorable to the carriers. More than 30 days hav- 
ing expired since the board’s report, we were free, as we interpret 
the Railway Labor Act and the policy of our country, to go on 
strike. We went out on strike on March 9, 10, and 11, but a court 
injunction forced our members to return to their jobs. 

t is interesting to note the administrative structure the Army has 
established to operate the railroads. Pursuant to Executive Order 
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No. 10155, the Secretary of the Army seized the railroads and _as- 
signed the sag ey aN for their operation to Assistant Secretary 
of the Army Kar] Bendetsen. The position of Chief of Operations 
for Government control was oy, om to the Army’s Chief of Trans- 
portation. As assistant to the Chief of Operations, Mr. Bendetsen 
appointed a Reserve officer who in civilian life is an official of the 
Pennsylvania Railroad. 

The Nation was divided into seven regions and as directors of 
each of those regions were named Reserve officers who in civilian 
life are presidents of railroad companies. The staffs of the regional 
directors are likewise made up of representatives of management. Of 
course the services of experienced and qualified personnel are indis- 
pensable to the Assistant Secretary in carrying out the duties imposed 
upon him by the Executive order. It is unfortunate, however, that 
Mr. Bendetsen saw fit to seek advice and assistance only from rail- 
road management. 

The railroads were seized because the imminence of a strike, brought 
about by an unsettled labor dispute, threatened to curtail transporta- 
tion service. The Executive order recognized the necessity for and 
desirability of settling the dispute in that it provided that Govern- 
ment control would not preclude the continuation of collective-bar- 
gaining processes, implying thereby that once the dispute was settled, 
Government control would be relinquished. 

Yet the organizational set-up for operation of the railroads while 
under Government control does much to thwart that end. The ab- 
sence of any representative of railway labor from the administrative 
structure of Army operations leads inevitably to the conclusion that in 
fact the railroads are now being run by private management under 
the aegis of the Federal Government. 

Government seizure of the railroads has provided a cozy shelter 
for management by disarming the employees of their sole economic 
weapon. Otherwise it has not affected the owning companies one 
whit. They have nothing to fear from the present set-up. They are 
guaranteed against loss so long as the Government maintains its 
token seizure. This is illustrated by paragraphs 4 and 5 of Executive 
Order No. 10155 which read in part: 

4. The Secretary shall permit the management of carriers whose transporta- 
tion systems have been taken under, or which may be taken pursuant to, the 
provisions of this order to continue their respective managerial functions to 
the maximum degree possible consistent with the purposes of this order. Ex- 
cept so far as the Secretary shall from time to time otherwise provide by 
appropriate order or regulation, the boards of directors, trustees, receivers, 
officers, and employees of such carriers shall continue the operation of the said 
transportation systems, including the collection and disbursement of funds 
thereof, in the usual and ordinary course of the business of the carriers, in the 
names of their respective companies, and by means of any agencies, associa- 
tions, or other instrumentalities now utilized by the carriers. 

5. Except so far as the Secretary shall from time to time otherwise determine 
and provide by appropriate orders or regulations, existing contracts and agree- 
ments to which carriers Whose transportation systems have been taken under 
or which may be taken pursuant to, the provisions of this order are parties shall 
remain in full force and effect. Nothing in this order shall have the effect of 
suspending or releasing any obligation owed to any carrier affected hereby, and 
all payments shall be made by the persons obligated to the carrier to which they 
are or may become due. Except as the Secretary may otherwise direct, there 
may be made, in due course, payments of dividends on stock, and of principal. 
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interest, sinking funds, and all other distributions upon bonds, debentures, and 
other obligations; and expenditures may be made for other ordinary corporate 
purposes. 

Further, the nature of Government operation is revealed by a letter 
dated November 3, 1950, from Mr. Bendetsen to the Senate Com- 
mittee on Labor and Public Welfare, which reads in part: 

In the past, at the conclusion of operations by the Government, the practice 
has been to negotiate with each road what in effect is an exchange of releases. 
This is based upon advice of the Attorney General that the fairest measure of 
damage under the Constitution for taking of railroad systems is the amount 
of profit which the owners would have made for the period concerned had it 
not been for the seizure. In consequence, it is our hope that the Government 
will be able successfully to conclude, at the end of the period of operations, 
with each of the 195 roads concerned, an agreement under which each road 
holds the Government harmless from all liability on account of the taking in 
return for a release on the part of the Government of profits which would 
have accrued to each road but for the taking. Under such arrangement no 
profits would accrue to the Gevernment as a result of these operations. Con- 
versely, operation losses would also accrue to the owning corporations. 

There is absolutely no incentive under an arrangement of that kind 
for an employer to settle a labor dispute and thereby terminate Gov- 
ernment control. ‘ 

In startling contrast to the secure position of the management of 
railroads under Government control is the unhappy lot of the em- 
ployees. Paragraph 6 of the Executive order prescribed the handling 
of employer-employee relationships. It reads: 

Until further order of the President or the Secretary, the said transportation 
systems shall be managed and operated under the terms and conditions of 
employment in effect on August 20, 1950, without prejudice to existing equities 
or to the effectiveness of such retroactive provisions as may be included in the 
final settlement of the disputes between the carriers and the workers. The 
Secretary shall recognize the right of the workers to continue their membership 
in labor organizations, to bargain collectively through representatives of their 
own choosing with the representatives of the owners of the carriers, subject to 
the provisions of applicable law, as to disputes between the carriers and the 
workers ; and to engage in concerted activities for the purpose of such collective 
bargaining or for other mutual aid or protection, provided that in his opinion 
such concerted activities do not interfere with the operation of the transportation 
systems taken hereunder, or which may be taken pursuant hereto. 

The outlined procedure offered the employees no assistance in their 
dilemma. The Army is not directed to assume the responsibilities of 
an employer, nor is it even ordered to attempt to solve the labor dis- 
putes. The employees must still deal with a management made more 
udamant in its position by the security offered it in other portions of 
the order. However, on February 8, 1950, the Army, departing from 
the passive attitude paragraph 6 encouraged, took positive action that 
worsened the position of the employees. On that date, the Army 
issued its General Order No. 2 in which it directed : 

First, that any employee of a railroad under Government control 
who within 48 hours of the effective date of the order failed to report 
to his post of duty, or who thereafter failed to continue in the normal 
course of his employment, would be dismissed with loss of all seniority 
rights. 

Second, that yard-operating employees should receive a 1214-cent 
increase in their hourly wages and road-operating employees a 5-cent 
increase. 
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The latter action if performed in any other industry by manage- 
ment would have been condemned under the Taft-Hartley Act as an 
unfair labor practice. 

Led by the entirely justified belief that if the Army had the power 

under the Executive order to dismiss employees and increase wages, 
it also possessed the power to settle the underlying labor dispute, the 
Order of Railway Conductors, by letter of December 7, 1951, requeste| 
the Army to direct the parties to submit the case to arbitration. Mr. 
Bendetsen replied to this request in a letter dated December 18, 1951, 
that— 
It should be pointed out that these owning companies are not under Govern- 
ment control. The physical transportation systems owned by them are in the 
possession of the Government and under its control and operation. The corpo 
rate entities themselves are not. 

And again: 

Under the Executive orders of the President the Department of the Army 
was made primarily responsible for continuous and uninterrupted operation of 
the rail-transportation systems of which possession was taken. Resolution of 
the existing disputes between the railway labor organizations and the owning 
companies was expressly left to collective bargaining and other existing media- 
tion proceedings. In keeping with the letter and spirit of the pertinent Executive 
orders of the President, the Army is required thereby to maintain an attitude of 
strict neutrality with respect to these disputes. 

In answer to these astonishing statements the conductors pointed 
out in their letter of January 10, 1951, that General Order No. 2, if 
its discharge directives were carried into effect, would sever employ- 
ment contracts between the corporate entities on the one hand and 
the employees on the other; and that it also put wage increases in 
effect by directives to the corporate entities. The organization then 
requested that the Army partially relieve the tension caused by the 
waning morale of the employees by ordering an increase in wages 
to those employees equivalent to the increases long since made effective 
for more than a million other employees in the industry. 

In reply dated February 7, 1952, Mr. Bendetsen reiterated his posi 
tion, saying: 

The Army is not now, never has been, and will not become a party to the dis- 
pute between your union and the owning companies. It is not the Army’s re- 
sponsibility to find a way through which your union and the owning companies 
can come to agreement. 


As to the requested wage increase, he stated : 


With respect to the matter of compensation to be paid employees working on 
the seized systems during the period of Government possession, operation, and 
control, that matter is under continuous scrutiny within the Department of the 
Army. 


This communication also stated: 


So long as the conditions underlying the seizure continue, the Army can only 
continue to operate the seized systems in accordance with the orders of our 
Commander in Chief. We did not seek this responsibility; do not want it in 
any event; and have more than enough to do without it. So long as these 
orders stand, we shall undertake to carry them out to the extent of our ability. 


I have set forth this correspondence in some detail in order to 
illustrate the frustration met by one of the railway labor organizations 
subjected to this unfair seizure in its attempts to secure just treat- 
ment for the employees it represents. 
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A most apt characterization of the present Government seizure was 
made by Senator Morse on March 5, 1951, in the course of the Senate 
Labor and Public Welfare Committee hearings. His remarks ap- 
pear at pages 228 and 229 of the transcript of those hearings. They 
read : 

* * * JT think the kind of seizure the Government is participating in with 
regard to the railroads today is a farce, and I think it has greatly confused the 
American people because the mass of American people do not understand the 
legal effects of this kind of seizure. And I think the seizure itself puts the 
White House on the side of the carriers in this case. That is where the White 
House has been ever since. There is no escaping that conclusion because of 
the seizure and the kind of seizure that the White House has participated in. 
I think the White House owes it to the people of this country to use its power 
to see to it that the effect of the seizure is going to keep both parties in doubt, 
both the carriers and the brotherhoods, as to what the result of White House 
intervention would be. Because if we do not stop these White House interven- 
tions in labor disputes, you are going to start having the White House, it seems 
to me, become the super-labor-relations board of the country. And White 
House intervention ought to be reserved to very, very few cases, and only then 
when there really is a great emergency confronting the country. 

In speaking of the arrangement for the exchange of releases about 
which I have heretofore quoted from Mr. Bendetsen’s letter of No- 
vember 3, 1950, to the Senate committee, Senator Morse said, as re- 
corded at page 260 of the same transcript: 

He [Mr. Bendetsen] calls that not a token seizure. In other words he wants 
to negotiate, as to this seizure, with the carriers, when we get all through, on 
some gentlemanly basis, a sum that would hold the Government harmless from 
the carriers for any loss that the carriers might have suffered in their profits and 
what they otherwise would have made if the Government had not taken over. 
Very accommodating. If they had been on strike, of course, they would not 
have been functioning at all. They would not have had any profits at all. And 
I just want to tell you it is scandalous. It just has a terrifie odor. 

For a settlement of our dispute we can look to only two sources— 
the Government and the railroads. The Government refuses to nego- 
tiate with us for the purpose of agreeing upon wages and working con- 
ditions or to prescribe procedures whereby a decision may be reached. 
The railroads, being assured of normal operation under Army super- 
vision, are content that present conditions continue. 

Only the employees, whose pay checks are computed by inadequate 
standards fixed more than 3 years ago, are under pressure to make 
concessions contributing to an agreement. These are circumstances 
that have attended recent seizures and hence can be expected to pre- 
vail during any future seizure conducted under a law which permits 
labor to be shorn of all its economic power, while failing to penalize or 
even inconvenience the railroads. 

If the power sought in this bill is granted the President by Congress, 
and that power is continued to be used as in the past by securing court 
injunctions against our striking on even a single railroad property, 
you will have asa practical matter deprived railroad employees of their 
right to strike. Clearly that would be rank discrimination against 
railroad employees since employees of other industries are not deprived 
of their right to strike by. any law or its application. 

Mr. Fricuan. Just a moment, Mr. Robertson. You just said that 
passage of this resolution, pertaining to section 1 (a) (27) with refer- 
ence to transportation, will result in railroad employees losing their 
right to strike. Will you explain how you reached that conclusion ¢ 
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Mr. Roserrson. I reached that conclusion on the basis of the lan- 
guage of the bill which seems to restore, or retain—whichever term 
might be the most expressive—the same right that it has now; and the 
rights that it has now, whatever they may be legally, are exercised 
to the extent of taking these railroads over at will when there is a labor 
dispute that threatens interruption of commerce, whether it be on one 
railroad or on all the velivendi : 

That subjects the employees to deal with management, which is 
sheltered by Government policy, and we are deprived of our economic 
strength to balance our powers in the argument against the carriers. 
That has been our experience since the practice of taking over the 
railroads by the Government has become the order of the day in labor 
disputes. 

I might add to that that under that law our experience has been that 
Government goes into the courts and gets an injunction against us to 
keep us working; and as I said in my statement previously, the Govern- 
ment then of its own fiat or whatever it might be termed puts into 
effect a small token of increase in wages to some of the men, an act 
which would in itself be considered in violation of the law insofar as 
other organizations were concerned. 

The law which controls the other organizations or other industrials 
only limits their right to strike for the period stated in the law. After 
that they are free to strike if they find it necessary in order to secure 
what they consider to be a just and an honorable settlement. But as 
we are now situated, any time the Government sees fit, it can enjoin us 
from striking; it can go into court and get an injunction against us 
and then escape the responsibility of looking into the merits of the 
case and leave us to the devices of the carriers to negotiate the best 
way we can—disarmed economically and protecting the carriers in 
whatever position they may seek to take. 

The Government has taken no definite steps in the present situation, 
which has continued now for almost 3 years, to see that the men do 
get a just and honorable or equitable settlement of their issues. Our 
people have not had an increase in pay since the time mentioned in 
here, 1948 ; and we have been struggling against odds to keep our people 
at work in this railroad industry. 

How can you keep 300,000 men working—which is about what the 
three organizations represent—when they see everybody about them 
getting increases to keep them abreast to some extent at last of the 
rising cost of living? We are subdued by a twofold power—one with- 
in the Government, which seizes the railroads and then refuses to look 
into the merits of our case and leaves us to the devices of the railroads 
to do as they see fit, or to impose upon us what they feel are just and 
equitable working conditions and wages without the Government look- 
ing into it and seeing that what we get are in reality equitable and 
just wages. 

We are left without any device at all except the devices which the 
carriers and the good will of the carriers to deal with us as they see fit. 
Nobody looks into our case except ourselves. and we are denied the 
right to force a settlement by the use of our economic strength, and we 
cannot even walk off the job. 

Mr. Hiixres. If this power is not extended and a railroad strike 
should take place, it could have a very serious effect on our war in 
Korea, could it not ? 
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Mr. Roserrson. I did not get your first statement / 

Mr. Hitiines. Assuming that the Congress should not extend the 
power of the Government to take over control of the railroads during 
this national emergency, and a strike should occur in the railroad field, 
such a strike could seriously hamper our operations in Korea, could it 
not ? 

Mr. Roserrson. That would depend upon the extent of the strike, 
sir. We lived through one World War—these brotherhoods did—and 
we did not have any strikes. We had some place to go with our troubles 
and we had some place to go to present our just demands for increases 
in wages. 

You mentioned about the Korean situation. My brotherhood has 
about 1,500 men in the Korean war right now and we have lost six of 
them. We have just as much interest in seeing that this country stands 
up and fights for what it considers to be a worthwhile problem that 
threatens the destruction of this country. We have our quota in the 
war and we have lost our share, too. We never had any strikes during 
the First World War of any magnitude sufficient, at least, to mention, 
because, after all, we are still patriotic citizens and we would not have 
to go on strike if we were left to our own devices with the carriers, I 
think, not backed up by antistrike legislation and injunctions and so 
forth, I think with the carriers and ourselves, we would not need to go 
on strike, 

Mr. Huwuines. Most-of your arguments in opposition to the exten- 
sion of this power of Government control of the roads are based on 
the situation facing the actual members of the railroad brotherhoods, 
the need for increased wages due to the cost of living, and the mora- 
torium question. But what about the public interest ¢ I think there is 
where we have to figure out some way of meeting the problem. 

The Government says the only way the public interest can be pro- 
tected, the only way we can protect the national defense program, is to 
allow the Government still to remain in control of the roads. So far 
you have not offered an alternative. What alternative can the rail- 
roads offer not only to protect the railroad employees but to protect 
the Nation and the national defense effort ¢ 

Is there any assurance the roads or the brotherhoods would not 
immediately sponsor a crippling Nation-wide strike which could 
seriously interfere with our defense effort? In other words, I feel 
if you could offer some additional alternative toward meeting the 
problem, it might have a little better chance of being resolved. 

Mr. Roserrson. The best answer I can make to that, Congressman, 
is that until this Government practically in peacetime undertook to 
exercise war powers and take over these railroads, we did not have 
any trouble on the railroads. We ran from the First World War, and 
prior thereto, up until the present administration—I do not mean the 
people that are in office today, but up until recently we ran right along, 
We did not have any trouble. We have got just as much interest in 
the public’s displeasure and inconvenience in strikes as anybody else 
has. 

We do not enjoy strikes. It costs us money; it costs us men. But 
the way we are now, the roads are taking over, and I think this, I think 
the Government has an interest in seeing that the employees on these 
railroads that are handicapped in their appearance before the court 
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to try to get fair treatment, I think the Government has an obligation 
to see that they are treated right also. 

After all, we are a pretty good-sized part of this public ourselves. 

Mr. Hiturnes. In other words, by removing the power, the Nation 
as a whole would have to gamble on the possibility that the railroad 
brotherhoods, if they effected a strike, would attempt to work some 
solution promptly in order to prevent the whole defense program from 
being crippled as a result. There would be that gamble, that caleu- 
lated risk involved. Is that not correct? 

Mr. Rosertson. I think, Congressman, in fairness to the situation 
and to you, that the record of what has taken place is a little better 
than a gamble. After all, until the Government began taking over 
these railroads, we did not have very much trouble. We did not have 
any troubles of major importance. 

But since the Government has been taking over these railroads 
in these disputes, becoming a party to them—here is a good example 
right here. We were brought here to the White House almost 2 years 
ago with a disagreement, a controversy between management and 
labor, that involved certain matters. 

As far as my brotherhood is concerned, the Brotherhood of Loco- 
motive Firemen and Enginemen, all we had in this proposition was a 
request that the 40-hour week be put into effect in the railroad service; 
and while we were negotiating on that, the cost of living began to rise 
so rapidly we had to inject a request for an increase in wages to keep 
abreast with it. 

We are still trying to get it. We are still trying to get it. We can- 
not get it from the Government ; but while were negotiating with the 
Government, spokesmen for the Government injected into this con- 
troversy two rules that the Government insisted on having—never 
heard of it before. But when we go to the Government to do some- 
thing or to get fair treatment and try to get this adjusted, the Govern- 
— Says, “Well, negotiations all rest with the carriers and your- 
selves. 

The trouble here is, the Government is in this situation insisting on 
certain agreements being negotiated between what they seem to term 
today a private employer and its employees, and tomorrow a Gov- 
ernment employer and its employees. So we hardly know where we 
are, but nobody seems to have authority to settle with us except on 
the terms that they dictate. 

Mr. Hirures. ‘There is no question that it is a perplexing and con- 
fusing problem that is certainly facing the organizations and brother- 
hoods as a result of the way in which this whole Government program 
has been worked out. 

Let me ask you one other question at this time. You raised in the 
course of your testimony so far the crucial question which I believe 
confronts this committee and the Congress on the whole question of 
the legislation before us. That is, How long should we continue to 
extend emergency powers in this never-never land of half peace and 
half war? You pointed out the problem, I think very well, in your 
testimony. 

You said also in your testimony that you did not wish to particu- 
—— comment on the other emergency powers that are contained in 
the legislation, but I think your viewpoint on the basic problem before 
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us is very important and very helpful to the committee. So that brings 
us to this question : If the Congress had declared war, say, in the Ko- 
rean situatiton, do you believe that the picture as to Government con- 
trol of the roads would be entirely different? In other words, is the 
problem one primarily of continuing emergency powers in the absence 
of any actual declaration of war, or would the problem subside some- 
what if Congress should move in and declare war and then the Gov- 
ernment could take whatever action might be necessary under such an 
actual state of war? 

Do you get the point that I am trying to get your opinion on? 

Mr. Ropsertson. You covered quite a lot of ground, Congressman, 
but I would be glad to answer you insofar as I comprehended your 
question. 

In the first place, we have gone along a good many years without 
Government interference with our situation on the railroads; and 
starting from the fact that we are the only organization, we are the 
only industry apparently, that has any restrictions placed upon it 
so far as employee and employer relations are concerned, it almost 
sug sts a query instead of an answer from my point of view. 

1e whole country outside of the railroads can function and get 
along all right. Certainly they do more business than the railroads 
do. All we do is transport, handle to and from the industries of this 
country the products they expect to reduce to war materials and sup- 
plies for the country generally. 

We handle the products to and from the industries and across the 
country. They produce them, and it does not seem necessary to the 
extent it does in the railroad industry that these men have the curtail- 
ments thrown around them that railroad men have. If the industries 
go on strike, we can stand around with empty boxcars and so forth, 

andle the passengers, and apparently after 80 days there is no 
restriction on them. 

It seems to me that the greater part of the production of this country, 
the mechanisms of the country that produce the tools of war are in 
these industries all over the country. All we do is take them from 
there and transport them across the continent to where they can be 
carried to the point where they are required to be used. 

But we must be curtailed and our power to strike must be limited— 
for what? If the other industries would all go on strike after an 
80-day cooling off period, we would not have anything to haul. But 
we are singled out for some reason or other that I have never been 
able to learn, since 1916. We have got to keep on going. We have 
not got an employer. The employer we did have, the one who has 
been our employer before seizure, seems to be limited in his authority 
or power to settle this dispute, because the White House has gotten 
into it now. Two rules that are very controversial were injected into 
this controversy by the White House after we got into the White 
House. One of them at least is most outstanding, and that is that we 
have got to enter into a moratorium for a period of 3 years during 
which time the President will determine whether or not conditions 
in the country justify us in receiving any further increase in our wages. 

But we tie ourselves down under a moratorium against rates, rules, 
or working conditions for a period of 3 years. There is no other 
industry in the country that has been required to do that. That is 





472 EMERGENCY POWERS CONTINUATION ACT 


one of the outstanding points in dispute in this controversy today, 
and we did not put it in—neither the employer nor the employee—the 
White House put it in. We are now at a point where we cannot deal 
with the Army for reasons which I have just read. 

They do not seem to have control. We cannot deal with the carrier 
because the carrier is confronted with propositions injected into this 
controversy by the White House. Who in the world is there in the 
country—to whom we may appeal—all we can see is to come before 
Congress and tell them what a mess we are in and ask you to see what 
you can do about it. But if these controls were not on, if they did 
not have power to take over these controls and enjoin us every time 
we thought we had a real grievance, we would settle it. 

I indicated in my statement here that up until a few years ago all 
this period from the First World War up until the T. P. & W. trouble 
over here, when an employer wanted to do something that no other 
railroad in the country was doing, up until that time we had no 
difficulty. We have gone through our arbitrations; we have had our 
disputes certainly. But the carrier had authority to settle and knew 
what was right. 

These railroads may run, you know, and get along from a labor point 
of view without the Government telling them how to operate. I do 
not mean by that anything disparaging or to detract in the most minute 
manner from the right the Government ought to have, when it thinks 
the railroads ought to do something in the interests of the national 
emergency. I say all power to the Government in a national emer- 
gency; but when there is no national emergency, we do not have any 
difficulty if left to our own devices. 

Mr. Forrester. Will the gentleman yield to me? I think what Mr. 
Hillings was trying to get an answer to was that if there was a formal 
declaration of war by Congress, would that alter your attitude and 
your position relative to the rights of the Government to take over 
transportation systems? That was what you were asking, was it not, 
Mr. Hillings? I assume from what you were saying—I just want to 
see if I am correct—that you were taking the position that your com- 
pany or the transportation systems should not be singled out. 

Mr. Rosertson. That is correct, sir. 

Mr. Forrester. So, that being true, then, am I correct in assuming 
that a declaration of a formal war would make no difference and that 
your attitude and your position is being based on the premise that 
there should not be an exception, there should not be any rules as 
against transportation systems that do not apply to other segments 
of the Nation? 

Mr. Ropertson. That is better than I could state it, sir. 

Mr. Forrester. I would like to ask you this. Dealing with this 
question of emergency, you know that brings on a lot of talk. What 
is the position of the witness—and if you do not mind and if you know, 
what is the position of your brotherhood—concerning the United Na- 
tions and the North Atlantic Treaty or Charter? 

Mr. Rosertrson. In what respect, sir, may I ask ? 

Mr. Forrester. In this respect: Of course the witness knows that 
when we entered into the United Nations and we signed the North 
Atlantic Treaty, we knew then that the United Nations is a super- 
government, so to speak, something that we have never been under in 
the history of our entire Nation, And we of course know, right or 
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wrong, that when we entered into the United Nations and the North 
Atlantic Tre: ity that we bound ourselves to give up our substances, our 
materials, to practically finance the world. Of course we know we 
have bound and obligated our boys to defend ever y one of the govern- 
ments that are a part of that North Atlantic Treaty. 

Consequently, the question of declaring a war by Congress, it seems 
to me, is to some extent immaterial now because the United Nations 
directs those things. 

[ was wanting your observation and your brotherhood’s observa- 
tions concerning that, if you have any. 

Mr. Rozertson. I would make this reply, Congressman, and I pref- 
ace it by the statement that I do not feel seg Trem to answer in 
every respect the questions affecting the United Nations; but I think 
your point is very clear, and I believe I can answer in this way and 
in this manner. 

As far as the railroad industry is concerned and as a reply to your 
question, I do not want to detract in any manner from the right of 
Congress to act as it sees fit in time of a national emergency. The 

‘ailroad boys have always gone along and cheered this country when 
it took its position to defend not only this country but the world 
against aggression, and we lost a great many men. We buried 223 
in the Second World War. We have alre: idy buried seven as a result 
of this one. 

Mr. Forrester. If you will pardon me, you will not have to argue 
that with me. Down in the section where I live I am thoroughly 
acquainted with the railroad people there, and so far as I am con- 
cerned, there are no more patriotic people in the world than those 
people. But I am asking you, because we are dealing now with a 
question of emergency or “the question of war, and it strikes me now 
that Congress has alres uly given its powers to the United Nations. 

The United Nations ean ‘put us in war. In fact, just getting right 
down to cold truth, we are in war now. You may call it a police 
action or what not, but when you have got 106,000 casualties, down 
where I come from that is war. 

Mr. Roserrson. Congressman, the most direct statement I could 
make to the point you have raised would be we do not oppose seizure 
of the railroads by Congress. If Congress at any time feels that the 
Nation’s general welfare requires or demands that the railroad in- 
dustry or any other industry be taken over, we will rely upon Con- 
gress to do what they think the Nation’s needs require be done; and 
so far as that is concerned, we would accept whatever the Congress 
did. 

But today, under the present powers that exist, the White House 
takes over our industry, and apparently whenever it thinks the emer- 
gency is sufficient to justify it; and we do not think that that power 
ought to reside longer in the White House. It ought to reside in the 
Congress. If anything as large as taking over the industries of this 
country is to be a matter of law and power, it ought to reside in the 
Co «ress of the United States. 

Mr. Forrester. Mr. Chairman, if you will pardon me, I have got 
to go. 

Mr. Frienan. Yes. 

Mr. Rozertson. Since the Congressman has left, Mr. Chairman, I 
hesitate to say any more on the subject he raised. But it occurred to 
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me that while the record is being made on the subject that we were 
discussing, we perhaps should make, as far as our brotherhood is con- 
cerned and the organizations, the workers for whom I speak ought to 
make our position clear, that we do not think there ought to be any 
unlimited or unrestricted power residing in the President of the United 
States to take over these industries, the railroad industry, at any time 
in his opinion he seems to feel that it is necessary and desirable. I 
think that power has been abused. It has been applied to the rail- 
roads almost without limitation. 

This case we had on the Rock Island Railroad here 2 years ago was 
an outstanding case. It just seemed like every time we have a threat- 
ened strike, the White House deems it necessary to take over and then 
do nothing about it. 

Mr. Hitires. Mr. Chairman, I think what the gentleman from 
Georgia was particularly trying to point out was the fact that today 
under the present United Nations program, of which this country is 
now a part and which may have been agreed to without a careful study 
of some of the ramifications involved and perhaps without taking 
steps to eliminate some of the dangers that have arisen, the situation 
facing the railroads and the railroad brotherhoods today is one where 
the Congress may no longer have the power to remedy the situation. 

Today the United States has granted a great deal of its sovereignty 
to certain world organizations. Those world organizations can issue 
orders or edicts which will bind the United States. I think what he 
was trying to point out was the fact that the railroad brotherhoods 
have consistently been strong supporters of the United Nations and the 
present foreign policy that we now have under the leadership of 
Mr. Acheson. 

Unfortunately that policy and that situation has now resulted in 
« case where the President of this Nation, either the present one or a 
future President, may have such powers that he will not have to go to 
the Congress and ask for the right to take over the railroads. If the 
situation facing the world is such that the United Nations feels an 
action is necessary somewhere, the President, without ever having to 
vo to Congress any more, may just be able to issue an order and take 
over those railroads. 

I think this is a very crucial legal point which is coming before us 
perhaps for the first time, and it is worthy of very serious consideration 
not only by this committee but by all the different organizations in 
the country which would be directly involved. I think it would be 
well worth some thought on that approach to it from the standpoint 
of the brotherhoods. 

Mr. Rosertson. I think that is the most important point, Congress- 
man. I was speaking of course of the situation as it exists and as it 
has not only existed but has applied since this act in 1916. This emer- 
gency power still seems to be carried on as long as any state of so- 
called war exists. That is about to run out now by reason of the 
approval given by the Senate recently, and it would appear from the 
President’s message to Congress that he has some thought about it 
running out himself, because his letter to Congress indicates that he 
wants those powers extended. 

If the League of Nations or this concerted action on the part of the 
nations is going to give him unlimited power such as you have men- 
tioned or power to do what he is doing now, then I would think it 
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would not be necessary to press the extension of these powers he has 
enjoyed all down through these years and under which we have 
suffered. 

If the whole country is to be involved in a new era and a new type 
of policy that permits the President to take over or someone to take 
over not only the railroads but all the other industries of the country 
and utilize the productive power and the war powers of our country, 
joining with others, to quash some nation in its uprisings, of course the 
whole world involved in the U. N. will be together on it. 

But I appear here representing some railroad men who seem to 
have been singled out in this effort on the part of someone to give the 
Government power in our country to deal with leading organizations, 
und they seem to have overlooked everybody else but the railroad 
men, and we are still the victims of it. And before your committee 1s 
a request to have that power extended, and we are here in opposition 
to it. : 

Mr. Freiguan. Mr. Robertson, your analysis seems to me very 1m- 
nortant with reference to the fact that if these industries which are 

orging the weapons of war and the other requirements for the neces- 
sities of life would stop, then the railroads would have no transporta- 
tion problem except the passengers. 

Mr. Rosertson. That is correct; and that would be very much 
diminished if there was not any business in the country. 

Mr. FreigHan. Of course on this whole railroad problem, I think 
there is in everybody’s mind an idea of the general welfare of the 
people. In other words, maybe a lot of industry could stop, but the 
railroads are in a particular category because of it being a public 
utility, you might say, and the people seem to be so reliant on trans- 
portation, it 1s so hecessary. 

It seems to me that if the Government could take over the railroads, 
unless there is some particular feature of the general welfare and the 
public utility of transportation, the same reason would obtain for 
other industry. Do I make myself clear ? 

Mr. Rorertson. Yes, you do, very clear, Congressman. Of course 
that is our query always. We wonder why we have to be singled out. 
What we do, of course, is transport the weapons of war from the point 
of production to the point of fe or the point where they will be 
used. All else, all other labor seems to be sufficient in itself to where 
ihe Congress—the same Congress that gave the powers to the President 
to seize us—permits all the other industries in the country to function 
as they have in the past: and the Taft-Hartley law imposes an 80-day 
iiaximum limitation on their right to strike. 

Of course from the days we spent, what little schooling we had 
reading a little bit about the Constitution of this country, we were 
ied to believe there were some rights reserved to the people: and that 
the workers were not excepted. So we wonder why it is that even 
going through .the Civil War and the settling of that long-drawn-out 
dispute that it is the railway men now who are singled out and such 
powers exercised against us by the White House or the Government 
under a law that has been in effect and was made effective for other 
purposes, under a law that has been in effect for a long time and it has 
not been found necessary at all to involve other industries in it except 
as provided in the Taft-Hartley law for a period of 80 days. 
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I am not speaking in favor of the 80-day limitation on the other 
industries or involving them in the same situation we have; but it is 
most unfair, as we see it. Here we are a group of people working in 
the railroad industry, spent our lives in it, spend our lives in it today, 
serving every industry in the country. We do not get the highest 
wages in the country. We have not had an increase in pay since 194s. 

If we are so important to the country that we cannot do anything 
like anybody else does to protect and improve our conditions, it would 
seem to me that the people who think we are important would be 
looking after our situation. But nobody has said a word about it. 
As long as we go on doing what we are and nobody seems to be 
interested ; and here we are, our boys have not had an increase in pay 
since 1948 and our brotherhood alone has loaned out more than $250,000 
since October 1950, and we have had withdrawals of our cash surrender 
values in our insurance department from these boys that runs pretty 
close to $1,000,000 today. 

We are providing these men with the means of livelihood and the 
payments to be made on their homes; and yet nobody seems to be 
interested in seeing that we are getting what we want, the same treat- 
ment that anybody else does. If we threaten to strike on one railroad 
or all of the railroads, down comes the wrath of the Government on us 
through some course, and we are stopped in our tracks and the Govern- 
ment says “we do not have anything to do with your dispute.” 

Mr. Bendetsen’s letter to the Order of Railway Conductors disclaims 
any right or obligation—I will put it—to do anything about the 
dispute. Throw us to the carriers—and I sometimes wonder if they 
do not have their troubles, too, trying to settle these things. The 
White House itself has two disputes in here, two propositions. One 
is most unfair to railway labor, and I just wonder if that does not 
pose a problem to the railroads themselves. They have got to reverse 
the White House if they agree with us. 

{ did not come here to criticize these railroad people we have been 
dealing with all these years. I came here to tell the facts about what 
we are involved in. ‘They are representing the railroads. The rail- 
roads are under Federal control. For what purpose? Just to stop 
us from striking, and evidently injecting propositions into our dispute 
that the carriers themselves never injected, and we did not here, and 
there we are. 

The Government says, “Well, we do not settle this dispute, we do 
not take an active part. This is a dispute between you and the em- 
ployer.” And the employer had these things imposed eae him, and 
how is he going to change them to suit his proposition whether we are 
fair or right ? 

I want to defend the employers in this to some extent, as I do the 
employees. But we have not had an increase in our pay since 1945, 
except that which the Army imposed upon us. If they could impose 
a compulsory increase in our pay, where is the rest of their authority ‘ 
Where did they get the authority to do that, and if they have that 
much authority, why do they not settle this dispute of ours? 

We work along with the carriers. We have been working along 
with them for 2 years now, more than 2 years for some of the organi- 
zations, and where have we gotten? We say if that is the type of 
treatment we are expected to get in the future, we are absolutely 
opposed to that type of power being invested in the White House or 
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in the President of these United States, because if it does not mean 
that, it has been unfairly used. If it does mean that, it is unfair to us. 

Mr. Feicuan. Mr. Robertson, supposing the White House came 
out with what they considered a satisfactory solution. What effect 
would that have? In other words, Would the railroad owners be 
bound? Would the employees be bound? 

Mr. Rozertson. That I do not know. I could not answer that be- 
cause the documents that have been exchanged or drafted in existence 
between the Government and the railroads with respect to the use of 
their properties, and so forth, while they are under Federal control, 
is a matter for legal definition and interpretation, and I would not 
assume to do that. 

I would not assume to make such interpretation. But under the 
situation as it is now, they disclaim authority to settle these labor 
disputes and they say that all resides, as Mr. Bendetsen said in his 
letter to the railway conductors, between the employee and the 
employer. 

Mr. Frienan. To sum this situation up under this present law, it 
means that if the railroads will not negotiate satisfactorily between 
themselves and the brotherhoods, they are assured of a continuance 
of the status quo so long as the Government adopts an attitude of 
noninterference, so that you have no legal or equitable weapon with 
which to protect yourselves against either the opinion or decisions 
of the carriers or the attitude of the White House. 

Mr. Roserrson. That is absolutely correct, Congressman. 

Mr. Frieuan. It seems to me, and I may be wrong, that the impell- 
ing factor that has brought this legislation on the statute books is 
because of the particular function that the railroads perform and that 
transportation is so necessary for the continuance of ordinary busi- 
ness workings as well as sustenance of men and women. 

I recall at one time during a strike we saw in the newspapers that 
milk was not being transported for children, and, of course, that makes 
a very deep emotional appeal to people. I was wondering if Congress 
itself should not determine whether or not the Government should 
take over the operation of the railroads and should not make some 
provision whereby the railroads might find it advisable to enter into 
a conclusive negotiation or their own protection. Right now the 
brotherhoods, as I understand it, have no opportunity to cause the 
railroads to accede to any of their requests because, by the nature of 
the act, they can just carry on without any concessions whatever. 

Mr. Rosertrson. That is right, Congressman, only it is even a little 
worse than that. They carry on without making concessions and throw 
us to the railroads, and so forth, when they have injected into the 
situation two controversial questions that neither the railroads nor 
ourselves brought into the picture. It is a rather unusual situation as 
we see it. 

We ourselves think that Congress is the place where that power 
should reside. I do not think that power has been exercised dis- 
creetly in the past several years—when the President can issue, or has 
issued, an Executive order taking over the railroads and then become a 
party himself by injecting certain questions that are controversial and 
then tell the labor group that “You go ahead and negotiate this out 
with the carrier.” Is the carrier going to agree to the injection of 
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controversial matters into this proposed agreement by the Govern 
ment—are they going to tell the Government that they are wrong and 
that they should take them out ? 

We have said they were wrong. That does not make any difference. 
‘The carriers are put in the position of defending the Government’s 

»osition that makes itself a party to this dispute by injecting questions 
into it that neither of the parties brought to the bargaining table in the 
beginning. 

It is a situation that never should exist, never has existed, never did 
exist in this country so long as the parties themselves were left free to 
negotiate and there was not this taking over of the railroads at every 
whim along the way. Ever since the Government started taking over 
these railroads—it seems like every time there is a controversy that 
threatens a strike, the railroads are taken over and you can do as you 
please after that. 

They control the situation ; but as Mr. Bendetsen has said in his letter 
to the president of the Order of Railway Conductors, Mr. Hughes, his 
functions do not encompass the making of agreements with the em- 
ployees. That is a matter that should be handled with the carriers. 

You have to handle it with the carriers, and you find yourself trying 
to negotiate something that the White House itself injected in the 
controversy. 

Mr. FricHan. May I ask: Just wherein does the White House as- 
sume its power to make a determination? In other words, Do they 
get it from the statute itself, or is their place in this controversy 
arrived at by virtue of negotiations or court action that has been 
entered into by either the railroads or the brotherhoods ? 

Mr. Rosertson. Of course, all the power that the White House has 
in this situation is that which is conveyed by the law and, subject, of 
course, to the interpretation of the White House, over which we have 
no control. 

I have our general counsel, Mr. Heiss, here with me. If you will 
permit me, Congressman, I would like to have him touch on that point 
for your information because it is a legal matter that I do not feel com- 
petent to answer. 

Mr. Hetss. In answer to your question, sir, the act of 1916 provides 
that the President of the United States, through the Secretary of War, 
may take possession and control of the transportation systems of the 
country, which I think you will recognize includes more than the rail- 
roads, 

There are no provisions in the act as to the nature of possession 
and control. There are certainly no provisions in the act with respect 
to the handling of labor disputes between employers and employees of 
the seized systems. There are no provisions in the act with respect 
to the handling of the carriers’ funds as to whether the income of the 
carriers during the period of seizure is to be retained by the carriers 
or by the Government. 

At the beginning of this controversy and other controversies of 
like character, the White House has seen fit to proffer its services as 
a mediator between the parties in an effort to settle the dispute. 

Mr. Frienan. Was that equally acceptable to both carriers and the 
brotherhoods ¢ 

Mr. Hess. I do not know that any objection has been made by either 
side in any instance. They have, of course, courteously responded to 
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the invitation of the White House to discuss their dispute and the 
issues in it under White House auspices. The White House has used 
its mediatory services. 

Let us take this case as an example. Negotiations have continued 
under White House supervision sind direction. The White House has 
in this instance seen fit to inject two issues of its own. When negotia- 
tions have broken down, the White House has stepped aside, has 
washed its hands of further handling of the dispute, despite the fact 
that it has embarrassed the handling of the controversy by the injec- 
tion of its own issues. 

So that, as Mr. Robertson said, the carriers would be in the posi- 
tion of rejecting the White House proposals in the event they took 
any different attitude toward them than the White House suggested ; 
and of course the employees would be in the same position. So here 
we have the White eeu in the center of things embarrassing its 
own ability to act as a mediator because it is made a partisan itself 
by injecting its own issues. Then, of course, things having blown 
up, the White House steps aside, and under law and under compulsion 
the employees have but one alternative—there is no alternative, as a 
matter of fact. There is just one course left open to them, and that 
is to deal directly with the carriers. 

The carriers have no incentive, no reason at all to settle the dispute, 
because they are working under the umbrella of this seizure, this 

rotection. Under the Executive orders—every Executive order that 
1as been issued to date—the carriers keep control of their own finances, 
keep their own profits, their own revenues, disburse dividends as here- 
tofore, pay bond interest as heretofore, meet their obligations as here- 
tofore, receive payments to them as heretofore; and they just sit back 
and let these organizations wish for a settlement and nobody comes 
to the aid of the organizations. 

That is the law as it stands. And these organizations, as I under- 
stand Mr. Robertson’s testimony, are taking this position now that, 
having this background of the ineffective and abusive use of power 
by the Executive, the seizure power ought to be wiped off the statute 
books and discontinued: that if a condition arises in the future, 
whether it be in time of peace or in time of war, whenever it is con- 
sidered that the condition be of an emergency nature, that Congress 
is in a position to act in a specific case to take possession and control 
of the railroads, and then in its wisdom to offer such conditions or 
prescribe whatever methods the Congress, the representatives of the 
people, should feel proper for the settlement of the particular labor 
dispute and having particular regard for the conditions then existing. 

As I understand Mr. Robertson’s testimony—and I think he will 
correct me if I am wrong—he does not believe we should have existing 
on the statute books a grant by Congress to the Executive to take con- 
trol of these railroads or a single railroad under any circumstances 
that appeal to the Executive; that if the conditions are sufficiently 
serious then those conditions are worthy of the particular attention 
of Congress at the time the emergency arises. 

Mr. Fricnan. We will recess until 2 o'clock. 

(Whereupon, at 12:15 p. m., a recess was taken until 2 p. m. of the 
same day.) 
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AFTERNOON SESSION 


Mr. Feieuan. The committee will come to order. We will con- 
tinue to hear from Mr. Robertson. 


STATEMENT OF D. B. ROBERTSON—Resumed 


Mr. Ropnerrson. If the Chair please, this morning questions were 
asked which indicated on the part of the committee members a desire 
for an expression of policy of our brotherhood toward seizure. In 
order that our position may be clearly understod and stated briefly, 
I will outline it as follows: 

First, we are opposed to seizure, whether in time of peace or in 
time of war. We believe it to be un-American and contrary to the 
very concepts for which this country stands in the present world 
turmoil. 

Second, because we are presently making a world-wide defense 
of democracy, seizures of private property, if to be made at all, must 
be made by Congress, the voice of the American people. 

Third, Congress should not seize to ¢ ope with a labor dispute alone 
Congress should exercise its prerogative to seize only for the purposes 
of improving railroad service or expanding facilities to meet an 
emergency. 

Fourth, if, as a last resort, under the gravest of conditions, the rail- 
roads are to be seized and the labor of the employees required, Con- 
gress should assure the employees of fair and equitable working con- 
ditions established as a national policy by the Transportation Act of 
1940. 

Further, having regard for the particular circumstances of the case, 
it is contemplated that the law will provide the mode whereby the 
employees will be assured of obtaining fair and equitable working 
conditions. An approach to the question of the type of seizure to be 
made, including the method of arriving at the wages and working con- 
ditions of employees to obtain during seizure, may be found in the bill 
recently introduced in the Senate by Senator Murray of Montana. I 
understand a similar bill is also being introduced now in the House by 
Congressman Crosser and Congressman Weir. 

Frequently, Mr. Chairman and gentlemen of the committee, we are 
confronted, especially in time of war—and frequently when no war is 
threatened—with statements and action, where action is possible, 
against us by reason of declaring a strike or about to declare a strike; 
and particularly that is true, as I say, in time of war. 

I wanted to touch upon that point very briefly, because we recently 
had a strike of a few days in connection with the controversy that still 
exists and, in order that the policy of the brotherhood, our brother- 
hood—and this was joined in as a matter of policy by the Brotherhood 
of Locomotive Engineers and the Order of Railway Conductors—I 
should like to read into the record just what the policy is with respect 
to avoiding, as far as possible, any interference with the war effort of 
the country. 

I should like to read from our strike instructions: 

Picket lines should be established at all strategic points. It is most important 
that these picket lines be observed and respected at all times. It is contemplated 
that employees not engaged in service primarily affected by the strike will observe 
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our picket lines. This will not interfere with the handling and transporting of 
finished war materials and supplies, troop trains, hospital trains, and milk trains. 

We cover that further down in the Circular of Instructions, and I 
am now ings, from the circular of instructions issued for the con- 
duct of the strike which took place recently on the New York Central 
Railroad and lines west, and on the Terminal Railroad Association 
of St. Louis. These instructions are dated March @ 1952 

Under the heading “Duties of members” it provides as follows: 

Men in road and yard service will handle and transport finished war material 
and supplies, troop trains, and milk trains, with the understanding that no other 
service is to be performed, 

We have not had any question arise under these instructions in the 
nature of a complaint by anyone, Government spokesmen or anyone 
else, that we had in any way interfered with the war effort or had done 
other than to make it clear that our people were ready and prepared 
at all times to make any contribution to the war effort that the situa- 
tion required with respect to or in connecion with the transportation of 
anything that had to do with the war effort. 

That has been the policy of the brotherhoods for some time past, and 
it is emphasized from time to time in any instructions affecting the 
inauguration of a strike during the period of emergency. 

Continuing the statement where I stopped in the forenoon on page 
27, my statement reads as follows: Section 1 (a) of the joint resolution 
before you proposes that— 
the following statutory provisions shall remain in full force and effect until six 
months after the termination of the national emergency proclaimed by the Presi- 
dent on December 16, 1950. 

Referring to that proclamation we find this language therein : 


Whereas if the goal of Communist imperialism were to be achieved, the people 
of this country would no longer enjoy the full and rich life they have with 
God's help built for themselves and their children; they would no longer enjoy 
the blessings of the freedom of worshiping as they severally choose, the freedom 
of reading and listening to what they choose, the right to choose those who con- 
duct their Government, the right to engage freely in collective bargaining, the 
right to engage freely in their own business enterprises, and the many other 
freedoms and right which are a part of our way of life. 

The right to engage freely in collective bargaining is listed, and 
rightly so, among these sacred things, for the protection of which a 

national emergency was proclaimed. Let us not, in seeking to pro- 
tect this freedom from foreign aggression, surrender it here by hasty 
and injudicious action. 

As I have said, there is no prohibition or the equivalent of a pro- 
hibition on strikes in other industries. The applicable statute, the 
Labor Management Relations Act of 1947, provides a cooling-off pe- 
riod for a maximum of 80 days before strikes may take place in essen- 
tial industries. But there is no prohibition upon or provision for 
injunction against industrial strikes after that time. In short, in- 
dustrial strikes in essential and vital industries are deferred by law 
but not prohibited practically or legally. 

While Congress was considering the Labor Management Relations 
Act in 1947 the matter of prohibiting industrial strikes in essential 
industries was debated. The suggestion was rejected in favor of the 
present law. Section 206 of the law provides for a “board of in- 
quiry” in labor disputes in interstate commerce if they imperil na- 
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tional health or safety. By section 207 the board has much the same 
owers as an emergency board appointed under section 10 of the 
ilway Labor Act. 

By section 208, after the report of a board of inquiry, the parties to 
the dispute are subject to an injunction against strike or lock-out. 
The board of inquiry, according to section 209, makes another report 
in 60 days, after which within 20 days a secret ballot is taken among 
the employees and certified to the Attorney General. Thereupon, 
under section 210, the Attorney General must move the discharge of 
the injunction “which motion shall then be granted and the injunction 
discharged.” Compulsion against strikes is therefore confined to the 
limited cooling-off period. 

The situation under Railway Labor Act procedures is much the 
same. Section 2 first of that act requires carriers and their employees 
to attempt to work out their disputes by agreement. Section 5 first 
(b) provides that thereafter, in case no settlement is reached and 
an emergency board is not appointed, there shall be no change for 
30 days in working conditions, rates of pay, and the like. If an 
emergency board is appointed as a result of a strike threat, it has 
30 days within which to report; and by section 10 it is provided 
that after the creation of an emergency board and for 30 days after 
it has reported, no change may be made in the conditions out of 
which the dispute arose. 

The debates and committee reports surrounding passage of the Rail- 
way Labor Act make it abundantly clear that Congress intended no 
compulsion beyond the cooling-off period, and that thereafter the 
railway employees would be free to strike. Congressman Barkley, 
now Vice President, manager of the bill on the floor of the House, 
said—67 Congressional Record, 4517— 

You have either got to go along on the theory of freedom of contract, of volun- 
tary arbitration, of mediation and persuasion, or you must go to the other extreme 
of compulsory arbitration, compulsory decision, and antistrike legislation, which 
has never succeeded in any country in the world where it has ever been tried. 

In the minds of railway employees they have a right to strike equal 
to that of employees of other industries. Legally we may have strikes 
in industries such as steel and the manufacture of automobiles subject 
only to the delays imposed by the Taft-Hartley law. <A like right to 
strike after expiration of the cooling-off period has been accorded 
railway employees by the Railway Labor Act. 

In conclusion, I wish to summarize our opposition to extension of 
the power of seizure. We think it abundantly clear that in recent 
instances of its use the executive branch has been content to leave the 
disputants alone, wtih one of them, the employees, robbed of their 
sole effective ultimate power—the right to strike. Thus the seizures 
have cut directly across the course of collective bargaining, because 
there can be no genuine bargaining when one party is compelled to 
sell his product upon the terms set by the other. 

That clashes will occur between economic forces in the market place 
is inescapable. That law should be enacted to minimize such clashes 
and their impact upon the general economy is equally inescapable. 
Such law has been created for the railroad industry. It is the Railway 
Labor Act. 
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Mr. FeicHan. Pardon me, Mr. Robertson. The Speaker has re- 
quested that the members of this subcommittee speak with him at the 
present time very briefly, and it is my hope that you will excuse us 
and be able to be here, because we feel that we shall not be very long. 

Mr. Roserrson. It is my pleasure to do so, Mr. Chairman, I am sure. 

(A recess was taken.) 

Mr. FeicHan. The committee will come to order. Mr. Robertson. 

Mr. Roserrson. The Railway Labor Act prescribes orderly condi- 
tions for collective bargaining. It recognizes that deadlocks may de- 
velop in across-the-table negotiations and it provides for mediation 
services when such deadlocks occur, As a further step, the act also 
affords a fact-finding process, a part of which is definite “cooling off” 
periods. But at no time does the act, by letter or spirit, deprive the 
omgegese of their right to strike as a last recourse. 

ecause Congress has legislated a course for collective bargaining 
on the railroads, this committee is presently confronted by the ques- 
tion of recommending extension, through other legislation, of powers 
which confuse, disturb, and frustrate the processes established in the 
Railway Labor Act. 

The full economic and social gravity of a strike in the railroad 
industry is thoroughly appreciated by the employees and by the leader- 
ship of the Brotherhood of Locomtive Firemen and Enginemen. The 
same should be true for responsible managements. The mutual reali- 
zation of the broad consequences implicit in a strike should be like a 
shadow across the bargaining table, serving to remind both parties 
that they have an obligation to themselves, to their industry, and to 
the public to negotiate with absolute sincerity until an acceptable and 
constructive conclusion is reached. It is a commendable shadow and 
it should not be lifted from the conferences in the railroad industry. 
When it is lifted, the enormous economic pressures which normally 
bear upon both parties are gone. 

Seizure of the railroads, as directed by the administration in 1948 
and 1950, are tragic orders banishing from the bargaining table the 
essential policeman shadow of mutual economic and public responsi- 
bility. This railroad-labor dispute, now more than 2 years old, is 
ample evidence that genuine bargaining simply does not take place 
when management believes that it is securely protected from an eco- 
nomic responsibility which it would have to face if the employees 
stopped working. 

In our democracy and our economy the mere thought of the seizure 
of private property by the Government is abhorrent. Assuredly in- 
vested capital should recoil from the very suggestion of seizure. And 
we know that railroad managements and stockholders would be aghast 
if they thought they would encounter a seizure that actually cur- 
tailed or delimited the rights of either investment or management. 
If such a seizure ever threatened the railroads, we are satisfied that 
they would not disclose the same complacency shown by them in 
recent years. 

Beyond doubt, the recent seizures, insofar as the property rights 
of the railroads are concerned, have been technical, and the nature of 
the technique so tenuous that the railroads have felt nothing; ex- 
perienced no loss whatsoever of their economic freedoms and _priv- 
ileges. To the employees, the effects of seizure upon the railroads 
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have been so thin that the workers have dubbed the seizures as phony. 
On the other hand, the employees themselves have been subjected to 
vigorous and absolute restraint; the sole apparent purpose of the 
Government in seizing has been to prevent the possible use of the right 
to strike. 

When we tell your committee that such a seizure as the administra- 
tion is presently conducting is an outright affront to the men’s sense 
of democratic justice, we are making an extremely mild statement. 
This seizure, which leaves the railroads economically free and un- 
trammeled, wraps the employees in irons. Further dismaying these 
employees is the fact that both the President and the Army, which 
figuratively controls the railroads, are callously unconcerned that 
the dispute goes on without end in sight unless the men are willing 
to abjectly surrender. 

In other words, the employees find that seizure, as now interpreted 
by the executive branch, is the end and not the means to an end. It 
prevents a possible interruption in the flow of railroad traffic—but it 
does no more. Thus the seizure becomes a monstrous aspirin tablet— 
it masks the pain of industrial discord but it does nothing toward 
clearing away the cause of discord. Those unresolved issues are 
allowed to fester and spread more ills. 

Not the least of the additional maladies is the deteriorating respect 
and honor of these railroad employees for their Government which is 
evading its responsibilities by administering an aspirin instead of 
seeking to effect a remedy once it enters the case. 

Nor is this deterioration of civil respect confined to railroad em- 
ployees. Surely the executive branch, which can deal so lightly with 
the tremendous power conferred upon it by Congress, must have suf- 
fered a lessening in its regard for the basic concepts of constitutional 
government. The abuse of this power, already conferred, disqualifies 
the executive as the recipient of a future delegation of such power. 

To the defenders of the cause of free enterprise, it is appalling to 
behold the railroad industry cynically welcoming seizures which may 
be paving the way for a blow at the very foundation of free and pri- 
vate enterprise. 

Thus, we have a sorry vista stretching away from the indifferent 
use, if not outright abuse, of the seizure powers. Sprawled across that 
sad panorama are the crippled processes of collective bargaining so 
canebalby and meticulously built by Congress in the Railway Labor 
Act; the executive disregard for the full responsibilities unbalancing 
and extinguishing economic rights; industry’s indifference toward the 
socializing influences inherent in seizure, and most rer ai oe of all, 
the blighted faith of this great family of workers in the basic justice 
and fairness of their democratic institutions. 

This is a terrible price to pay for the brief span of convenience 
gaired by a few men in public office and profit accrued by a few short- 
sighted railroad managements. Yet while we pay this price, the 
underlying disturbance—the dispute between railroad employer and 
employees—remains unsettled. Nor is it likely that lasting adjust- 
ments can be attained until the issues are freed from these distorted 
restraints and returned to the field of economic checks and balances. 

As an instrument for adjusting our dispute, the present seizure has 
failed pitifully; as a means of tipping economic balances in favor of 
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management, it has disgracefully succeeded. The situation calls for 
action not confined to defeat of the bill before you. It calls for con- 
gressional intervention in our dispute to correct the shameful injustice 
of the current seizure. 

Mr. Brickrrerp. Mr. Robertson, I would like to direct your atten- 
tion to page 32 of your statement, the last paragraph. It reads as 
follows: 

In other words, the employees find that seizure, as now interpreted by the 
executive branch, is the end and not the means to an end. 

I wish you would elaborate on what you mean by the end here in 
reference to the underlying pur pose of the statute, which is now before 
the committee. As I understand it, the purpose of this statute is to 
empower the President to seize the ‘railroads or other transportation 
systems in order to promote the war effort. 

If that is the end, the means to that end would be the seizure of the 
railroads in order to promote that. But this indicates that the seizure 
of the railroads is the end in itself. 

I was wondering if you might broaden the language that is used 
here in order that the committee could have the benefit of your views 
on that point. 

Mr. Roxertson. I will be very glad to, sir. What we mean by that 
expression, that seizure as now interpreted by the executive branch as 
the end and not the means to an end, is that our experience with the 
seizures that have taken place justifies the conclusion on our part, by 
reason of the facts as developed, that seizure as practiced by the pres- 
ent administration rhaeretees, wre) nothing more than taking the rail- 
roads and continuing to operate them, leaving the employees to do the 
best they can with the controversy that seemed to justify the Govern- 
ment in taking over the railroads. 

It would seem to us—and we feel it very keenly—that no group of 
workers ranked with those who contribute toward the war effort should 
be treated under any law the way we are treated. We appreciate tlie 
necessity of the country, through its Congress, through the executive 
branch and through every other branch, including the people them- 
selves, making every possible contribution toward winning the war 
or protecting this country against invasion. 

But we do not believe that it is sound policy or that Congress itself 
every intended that a group of workers who apparently rank so high 
among those workers who must be kept working that they should de 
thrown upon their own devices without any help from Government or 
anyone else, except themselves and they are prevented from exercising 
the economic strength they might exercise to help themselves to an 
end, that we should be thrown on our own devic es, prevented from 
using our economic strength, while the Government takes over the 

railroads and operates them and puts us at the mercy of the employer 

If the Government is going to take over the railroads, disarm us 
economically, it seems to me those who authorize the Government to 

take such action should also give some thought and take some action 
toward seeing that those who are involved in ‘the controversy are given 
fair and just treatment, too. 

We have been at the mercy of the railroads and the Government, 
inactive Government, for the last 2 vears now; and one organization 
involved with us, almost 3. Yet, unless we are willing to accede to the 
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terms laid down by the railroads, and apparently supported by the 
Government, we are at the mercy of the railroads themselves and they 
write the ticket and we take it and like it, or lump it. 

Mr. BrickrieLp, You say you-are at the mercy of the railroads. Are 
they not in turn at the merey of the Government in this respect—I 
would like to bring forth an example. The railroads, as I understand 
it, even though seized by the Government, are still responsible or still 
liable for any acts of negligence committed either by the railroads or by 
Government employees which occur during the term of seizure by the 
Government. 

Mr. Rosertrson. I understand that the railroads have all the rights 
and peesnees and responsibilities that they ever had; but they are 
saved from labor conflicts or participation in conflicts that are likely 
to bring about interruption of traffic. They are saved from that by 
the Government, but the Government in saving them from that and 
taking from us the only weapon we have to match the railroads across 
the conference table does nothing at all about it. 

Mr. Brickrre.p. The railroads, as you indicate, might be saved from 
labor disputes; but they are not made whole or saved from acts of 
negligence or claims of negligence. 

Mr. Rosertrson. But they are not made any more responsible than 
they were before the railroads were taken over by the Government. 
Everything that the railroads enjoyed—and this is subject to checking 
the agreement or the contract or whatever you might call it between 
the railroads and the Government—prior to the taking over of the 
roads by the Government from a legal point of view, they still enjoy; 
and that includes responsibilities as well as the handling of thesis 
finances and so forth. 

Anything that we have enjoyed—and the only thing we enjoy dur- 
ing peacetimes is the right to strike as a final resort to obtain what 
we consider a fair wage—is taken away from us; and with that taken 
away from us we are, you might say, shackled at the conference table. 
But the railroads enjoy all the rights and benefits that they heretofore 
enjoyed through the operation of their properties and can practically 
fix the terms of employment unless we find that the terms they care 
to fix are acceptable to us. 

Mr. Forrester. Mr. Robertson, let me ask you this. Just assume 
now that Congress does not give the President the power to seize these 
railroads. Assuming that now as a premise for this question, if they 
do not give the Government that power, then that gives your brother- 
hood or these employees the right to collective bargaining. Is that 
true? 

Mr. Roperrson. Yes, sir. 

Mr. Forrester. Now let me ask you this. Irrespective of what the 
President calls this situation that we are in, do you view it as just 
simply an emergency or do you view it that we are at war? 

Mr. Rosertson. Well, my personal view is that I do not see a bit 
of difference between it and war, because we have now about 1,300 or 
1,400 men in it and we have lost seven of them. We have paid their 
insurance, and it is war as far as the suffering is concerned, as I see it. 

Whether it is a technical war or what it may be classed, our boys 
are going every day off and taking up arms against somebody. I do 
not know who. 
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Mr. Forrester. I appreciate your statement, because my personal 
opinion is we are not only in war, but we are in war under the severest 
handicaps that any Ameriean soldier has ever been asked to fight 
under. They have been fighting under wraps over there. 

Suppose you do not get this bill, that is, the President’s powers are 
not extended, then you proceed with collective bargaining. Then if 
you fail, what is your recourse ? 

Mr. Rosertson. We have mediation and we have arbitration under 
the act—not compulsory arbitration. 

Mr. Forrester. If you do not get what you want then, then is the 
strike—— 

Mr. Roserrson. Strike is available as a last resort; yes, sir. 

Mr. Forrester. If in the midst of war, with a war going on, every- 
thing else failed, would these brotherhoods go on strike ¢ 

Mr. Rosertson. Would they go on strike? 

Mr. Forrester. Yes, sir, if we are in a full-fledged war. 

Mr. Rogerrson. Of course that is assuming a condition which I 
would like to assume in answer to you, Congressman, if you please ; 
and that is if we are in a war and this country is threatened and a 
continuance of performance of service by these railway employees is 
necessary to save this country, they will continue to work and we will 
expect and rely upon the Government itself to see that we are treated 
fairly in the way of wages and working conditions. 

That is about what we did in the First World War, you know. The. 
Government set up a board to see that wages and working conditions 
of the men were kept abreast of the cost of living, and that is about 
all we had to measure it by when everybody was turning out war ma- 
terials and supplies. Sure, we suffered some; but we were helping to 
win a war. 

I think if you look back over the record of these railroad workers, 
the last 30 years, I think it stands up pretty well as representing a 
group of American citizens who will sacrifice anything for the rights 
and interests of their country. 

Mr. Forrester. I will say to you again, so far as the railroad men 
down where I live, I know virtually every one of them and I have 
no doubt whatsoever about their patriotism. But now what I was 
wondering was that if we were in a full-scale war and you gentlemen 
did not get what you thought you deserved, you resorted to collective 
bargaining and you failed, then I was wondering would you order a 
wholesale strike ? 

Would the transportation system of this country be paralyzed ¢ 

Mr. Rosertson. No, sir; it would not. 

Mr. Forrester. Or would labor go ahead, and even though they 
considered they were operating under a rank injustice, would they pro- 
ceed to run these railroads? 

Mr. Roserrson. I think they would proceed to run the railroads, 
Congressman. I was here during the First World War, right here 
in Washington; and if we go into a full-scale war with any country, 
then of course the machinery and the necessary steps will be taken, in 
my opinion, by the Government to see that all of these matters, includ- 
ing the case you just cited, are taken care of in time of war. 

T was right here helping do that in the First World War. We did 
not have any difficulty with these railroads. They never stopped a 
minute according to my recollection. 
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Mr. Forrester. During a full-scale war, it is almost impossible to 
eliminate all personal injustices ; is it not ¢ 

Mr. Roserrson. That is true. 

Mr. Forrester. Thinking peculiarly of the boys who are carrying 
the gun and the boys getting shot at. 

Mr. Roserrson. That is right. And everybody at home, as far as | 
have been able to learn, in the First World War, was willing to make 
the sacrifice or any sacrifices necessary to help win the war. 

But if we are in a war now, and we railroad men are expected to 
make a contribution, it does seem to me that the country ought to 
itself evidence an attitude of fairness toward us and certainly the 

‘ailroad men in this country have not been treated fairly by somebody. 
I do not know whether it is the country or who it is, but we are not 
now being treated fairly; and apparently there is no avenue open to 
us by law or anywhere else that we can seek to receive or expect to 
obtain justice. We are working right now for the same wages we 
received in 1948, and we have not had any increase in our wages 
since. 

The Government has injected into our controversy two items that 
neither the carriers nor ourselves proposed and are insisting on them 
being adopted and apparently sitting idly by, the railroads being run 
by the Army and the Army disclaims any authority to settle our 
oe to interfere in any way, shape, or manner with it. 

But for some unknown reason, at a time when they thought it was 
opportune or desirable, they arbitrarily advanced the wages of the 
road men 5 cents an hour and the yard men 121% cents an hour, an 
act which would be considered absolutely in violation of the Taft- 
Hartley law if they did it in any other industry 

But it just seems like the only compulsion or the only thing that 
works in the present set-up—whatever they call it; I do not know what 
it is, it neither seems to be law or order—but whatever it is, the rail- 
way men are allowed to just drift for themselves, do the best they 

‘an. It does not seem to be of any real interest to the administration 
and to the railroads, because the railroads are protected by the 
Government. 

Frankly I think we would get better treatment ten thousand times 
over at the hands of the railroad employers themselves if they were 
not under the shadow of the White House in this present situation; 
because we have dealt with them all through the First World War 
and we did not have any trouble. We never had any trouble at all in 
running these railroads on the basis that we are now until they took 
over the Toledo, Peoria & Western Railroad in the Second World War; 
all of these seizures have just brought on troubles one after the other, 
and we went all the way along down through the years before and 
after the First World War, until the Government took over the 
Toledo, Peoria & Western Railroad in the Second World War. 

Since that time it has been seizing the railroads for this, that, or 
the other thing, or nothing practically; and the Government takes 
over the railroads to assure the operation of the roads and lets the 
dispute drift. Here we are, a million railroad men in this country 
suffering because of the conditions that exist. 

These three or ganizations represent some 300,000-odd of them, and 
they have not had an increase in their pay since 1948. 
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Mr. Forrester. I thought I had caught that as being your posi- 
tion. Of course I do not know what the wages are. I do not know 
what the railroad men are being paid. Offhand I would say that 
there is some basis for an argument if a men has not received any 
increase in salary from 1948 to the present date. It is my idea that 
anybody who has power, that power ought to be used sparingly; and 
I think that when they have power, I do think that before the exercis- 
ing of that power, I think they ought to prove that they are absolutely 
fair to the people that they want to exercise that power upon. 

Of course I believe in fairness at all times, but I think they ought 
to be exceedingly fair when they are fixing to exercise unlimited 
power. 

I notice in your statement here where you suggest congressional 
legislation. Of course if there is any congressional legislation, that 
would not come before this committee, but 1 was interested in that 
statement. Are you prepared to tell us about what legislation you 
think would be proper and would meet this situation so far as rail- 
road labor is concerned ¢ 

Mr. Rozerrson, At the present time, of course, we have the Railway 
Labor Act which Congress in its wisdom passed and amended once 
or twice. We think the Railway Labor Act is adequate to meet any 
situation that confronts us. As long as this country stays on record 
as against compulsory arbitration, then it seems to me it ought not 
to single out one group of employees and impose upon them the very 
thing that it has decided is poor public policy. 

The furthest Congress has gone in the direction at all of controlling 
labor disputes is in the Taft-Hartley law; and all it has in it as a 
maximum is an 80-day cooling-off period. After that, the Attorney 
General is directed to discharge any embargo or any prohibition 
against striking. 

It is my view, Congressman, that if the employers—and I can only 
speak for the railroad employers—if the railroad employers and the 
employees are left more freely to bargain as the Railway Labor Act 
contemplates, we will not have near the trouble we have here now. 
But when an employer feels that when he does not yield to what the 
employees think is fair and refuses to arbitrate—right here I want 
to say that these railway-labor organizations proposed arbitrating 
the present dispute, but the carriers refused. 

When they do not find the conditions that they are willing to accede 
to, then they can decline to accede to them and create a situation 
where the Government takes the roads over and then we are at the 
merey of everybody, both the railroads and the Government and the 
Government does nothing. 

Mr. Forrester. J caught that argument, what you are saying there. 
But how could that be approached on a remedial basis? I notice that 
vou say Congress should address themselves to legislation on this 
subject. The last statement there on page 34 calls for— 
congressional intervention in our dispute to correct the shameful injustice of 
the current seizure. 

Mr. Ronertrson. My thought, Congressman, with respect to what 
might be done in case of what might be considered a serious railway- 
labor dispute, I think the machinery for dealing with it is pretty will 
set up; and we were consulted with respect to part of it in the bill in- 
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troduced in the Senate by Senator Murray last month; and recently 
introduced in the House by Congressman Crosser. I think one other 
Congressman, Congressman Wier, introduced it. They are practi- 
cally companion bills. 

I think the solution is pretty well covered in there insofar as pro- 
tecting both the rights and interests of both the railroads and the em- 
ployees and the Government. 

Mr. Forrester. Does it also cover the rights of the public, too? 

Mr. Rozerrson. I think it does, Congressman, because, after all, it 
provides a means for dealing with the situation so that there is an op- 
portunity to operate the railroads. In other words, if the railroads 
are taken over by the Government, they should take the profits and be 
the employer in every sense of the word until they turn them back 
again. And it is our conviction and our very strong opinion that if 
these railroads, instead of being taken over in what we call a sort of a 
phony take-over, only in name, if they were taken over in the real 
sense of the word and the carriers were confronted with the loss of 
their earnings, except that which they could recover in the courts or 
by agreement between the management and the Government, we 
would not be confronted with as many seizures of the railroads by the 
(yovernment as we are now, because the railroads are saved whole and 
have the backing of the Government against the employees, and we are 
seeking to get a fair adjustment of our wages. Here we are now. 

One of the major disputes involved in this present controversy is 
the request on the part of these three organizations representing all 
enginemen and the conductors on the railroads of this country is that 
those who work on the day basis like the yardmen and hostlers, the 
men who handle the engines around the terminals and all the switch- 
ing crews that work on an hourly and daily basis, be given the benefit 
of a 40-hour week. 

Now, a 40-hour week has become a national institution in this coun- 
try for years, and everybody in the country seem to be enjoying it 
but railroad men. They say, “How can you put it in effect in the 
road service when the men are working on the line?” We did not 
ask for it. We recognized that it would be a little difficult to do it, 
although a lot of our road men only work by the day. 

But we confined it to the yard service, the switching service, the 
transfer lines, and the belt-line service, all of which works on hours; 
and everybody in the railroad industry is on a 40-hour week that 
work on the hourly basis. More than a million of our shop men have 
been on the 40-hour week now for 2 or 3 years. 

We asked for it. They wanted to give us a 6-day week instead of 
a 5-day week, and that is one of the controversies we had. There has 
been one thing arbitration boards in this country that have dealt with 
the wages of railway employees and the railroads themselves as well as 
the employees have religiously adhered to down through the years, 
and that is to avoid any disturbance of the balance between the wages 
of men in the various classes. 

A fireman works for a certain wage, a certain amount of lower wage 
than an engineer. A shop man in the shop running a lathe works 
for one rate, and there are al] those 18 or 19 different groups of men, 
and there is a variation in their wages, and between their wages and 
hours there has been a variation down through the years, and all of 
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the adjustments we have made have preserved those differentials— 
even in arbitration awards that have been obtained. 

Now we have had the 40-hour week in effect for more than a million 
of the workers of this country in the railroad industry, and their wages 
now are up to and higher than some. - our people here who have had 
quite a spread between the shop-man’s wages and those of an engineer. 

But today we cannot get the 40- nee week for our yard engineers or 
our yard firemen, but everybody else working around us has it 
except us. 

Mr. Forrester. I am asking for information because I do not know. 
Suppose we did get into a full-scale war and most of our young man- 
hood is in the Army or in the military. Is it possible that the occasion 
could arise under that kind of circumstances that our transportation 
systems could not operate if you had the 40-hour work week / 

Mr. Roperrson. Ten say supposing it did arise ‘ 

Mr. Forrester. I say suppose we were in an all-out war and all of 
our young manhood was in the military. That being true, that could 
create some shortage in railroad personnel. Under those conditions, 
would there still be enough men where they could successfully operate 
this transportation system with a 40-hour work week ? 

Mr. Roperrson. The answer to your question is “yes, sir, 
Congressman. 

Mr. Forrester. Would that involve them working overtime ? 

Mr. Rorertson. Some of them, yes. But we have today—we had 
almost a years ago—about 10,000 locomotive firemen furloughed 
from service out of jobs entirely working in other industries or gone 
into the Army. We have today about 1,000 men in the Army, a little 
over, about 1,200. We have fuirloughed men who still have seniority 
and the right to come back on the railroad. All these men I have just 
mentioned, about 10,000 of them; and we have equally that many de- 
moted, engineers who have been demoted and are now firing locomo- 
tives whereas they would be available to run locomotives. 

So it is not a manpower shortage with us, because the technological 
improvements in the railroad industry have been most rapid in the 
mechanical development. We have today much less numbers of loco- 
motives handling greater trains and more tonnage in Jess time than 
we ever had in the history of the industry. Diesel power has dis- 
placed thousands of pounds of tractive force i in the railroad industry, 
and thousands of vation men on the engine service. 

We have the men and we have the power and we do not need the 
number of men we used to have. We used to have in the railroad in- 
dustry, as you reeall, back in the first World War over 2 million men. 
Today if we have a million and a quarter we are running along in 
good shape; and it runs from there to a million and a half, and we are 
doing more business than we have ever done in the history of the 
railroads. 

Mr. Forrester. That is the situation at the present time. But sup- 
pose we have an army or military of 10 or 15 million men and that 
has to be done speedily. What effect would that have upon the over- 
all picture ? 

Mr. Rorerrson. I do not think it would have an adverse effect. You 
can work a man as long as you like in railroad service. Railroad men 
are used to working long hours, and the whole thing in a nutshell is 
the question of how mue h it is going to cost to do it. 


79 
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The Government itself does not pinch pennies when it comes to 
winning a war. We have never found any difficulty in trying to get 
a fair wage and fair treatment out of the Government in time of war. 
I lived all through the First World War, was right here in Washing- 
ton when the wages of men were being fixed; and I know that the 
Government, when it goes in to win a war, does not pinch pennies and 
mistreat men to do it because it wants the cooperation of the men and 
it gets it. These men on these locomotives, their sons are in the war. 
I had nine nephews in this last World War myself and lost two of 
them. 

Mr. Forrester. Of course I am sure that the Government would not 
pinch pennies. On the other hand, I know you share my concern and 
I know everyone does. We are getting down to where we are SCI ‘aping 
the bottom of the barrel on these dollars, though. We owe $270 billion 
now, and of course | know you take that into consideration, and of 
course we want the Government to pay everybody a proper wage. 

But if we did have an all-out war with 10 or 15 million men in the 
service and we did have that in World War II, if you function with 
the men that you have, that would necessarily mean that there would 
be a whole lot of overtime, would it not? 

Mr. Rozerrson. Sometimes it would; sometimes it would not. We 
brought men back into service in this last World War that had been 
furloughed from service or retired from service on account of age. 
We had plenty of men back in the service that had retired and gone 
on pensions, who came back into service and rendered very valuable 
service during the war. 

Of course it will cost more if men have to double up. There is not 
any question about that. But winning a war means a lot. You can 
win a war and get better service out of men in the railroad indust ry 
if they are being treated as fairly as they are in every other industry, 
and certainly they aught to be. 

Mr. Forrester. We must treat them fairly, but winning a war now 
is not all we have before us. We have got to win a war in two places. 
We have got to win one here at home. Our economic structure is not 
sound, It just simply is not. 

To give you a little idea of what I am trying to talk about, I noticed 
the other day that the Government paid a plumber $750 for a week's 
work. That arose by overtime. They paid a carpenter $375 for a 
week’s work. It arose by overtime. We know that will whip us. We 
know that. Very frankly I do not think that a man who would take 
down $750 from the Government for a week’s work ought to ever be 
allowed to work for his Government again: and I do not think any 
contractor that would pay that ought to ever be allowed to have an- 
other contract. 

I do think this: I think they ought to be paid a reasonable amount. 
I do not want you to misconstrue what I am saying. But this is a 
problem that we Congressmen, the brotherhoods, the farmers, and 
everybody else in this country have got to try to solve on an equitable 
and fair basis and that is why I was trying to ask you these questions. 

As to the laws that I was asking } you about, frankly I have not seen 
them. I do not know. That is why I was asking you if there was 
any remedial legislation and if you or your brotherhood felt that it 
would be acceptable, if it would solve the matter to your satisfaction. 

Mr. Rosertson. Certainly, Congressman, we have been interested 
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in any legislation introduced in Congress that was intended to im- 
prove the lot of our country; and we would certainly evidence an 
interest in any legislation introduced upon that subject. 

Mr. Forrester. What is your view about the Taft-Hartley law? I 
heard you refer to the Taft-Hartley law. 

Mr. Rorertrson. Of course it does not apply to us. We do not have 
any compulsion in our Railway Labor Act. It is all on a voluntary 
basis. Our trouble arises from the exercise of powers, either real or 
otherwise, powers that seem to arise oui cf or interpreted as inherent 
in certain laws enacted years ago back in the First World War. We 
have nothing in the Railway Labor Act at all that interferes with our 
right to strike except the cooling-off period when an emergency board 
is appointed. 

Mr. Forrester. That is Taft-Hartley, is it not? 

Mr. Rorertson. No; that is the Railway Labor Act. Taft-Hartley 
has an 80-day period within which striking is prohibited, but after 
that the Attorney General is directed to see that that order or what- 
ever the action is is abrogated and the prohibition against strike is 
terminated. 

The Railway Labor Act has no prohibition against striking, except 
if an emergency board is appointed. When the President appoints 
an emergency board under the section of the Railway Labor Act which 
has to do with emergency boards, the board is set up and has 30 days 
within which to conduct its hearings and make a report. Invariably 
we by agreement extend the time so that the parties and the board 
can feel that a full and fair investigation of the facts have been per- 
mitted. Then when the board makes its report to the President, we 
are also prohibited for 30 days thereafter from interfering with or 
creating any interruption to traffic. That allows a cooling-off period 
for the parties to try to get together. 

I think the record stands pretty much in favor of the fairness of 
the partigs on both sides; and we have had so few railroad strikes 
that in this cooling-off period, especially where the President had 
taken some interest and because the reports are made to him, he has 
made some suggestions as to what he thought the parties might be 
able to do—I am talking now of times of war or declared war—that 
we have never had much difficulty in the railroad industry. 

The late President Roosevelt and others preceding him have made 
great contributions in that respect, and they have seemed to sense 
the purpose of the 30-day cooling-off period in getting the parties in 
and talking to them about it and reasoning and finding out what the 
differences are. We have not had much difficulty. We have had but 
very few strikes in this country. But men in the railroad industry, 
Congressman, are pretty well fed up with the type of treatment we 
have been getting in the transportation end of this industry now for 
the past several years. 

We have had our railroads taken over several times by the admin- 
istration, and it appears that after the railroads are taken over and 
the Army put in charge, we are told to work or else. Then and there- 
after the Cevqumente interest seems to end and we are then at the 
mercy of the railroads; and we have been at their mercy now for the 
past 2 years. There seems to be no end yet. When anyone discusses 
with us the matter of allowing that situation to continue for the men 





494 EMERGENCY POWERS CONTENUATION ACT 


we represent, all we can do is shake our head because there is abso- 
lutely in our opinion an injustice being imposed upon the railway 
workers by some arm of this Gover nment who thereafter pays no at- 
tention to curing the trouble. 

We are thrown at the mercy of the railroads and I have been fair 
enough to say that I believe if the railroads were left alone in this 
thing—what would you call it’—this particular interference, I say, 
because it is nothing more or less than interference that takes over 
these railroads, sits idly by and lets a major dispute take its own 
course and contributes nothing toward settling it. To me that is not 
Americanism. If we were left to our own devices and the Govern- 
ment did not interfere, did not furnish any protection for the rail- 
roads and did not furnish any for us, we would solve it. The record 
down through the years shows that these railway men have been fair 
enough ; they have had enough interest and patriotism in their make-up 
to see that these railroad disputes did not go beyond the point where 
they worked injury upon the workers, upon the Government, or upon 
the people. 

I think the record speaks for itself in that respect. 

Mr. Forrester. To boil it down, let me see if I am correct in my 
understanding of what you are saying. If the Government did not 
interfere, the employees and the railroads could solve this matter 
in the good old American way; that the transportation systems would 
run; that the war would not be impeded; that things would go ahead 
and work along all right, and in your opinion work better than they 
are working now. 

Mr. Rosertrson. That is better than I could express it myself. 
And the only thing I want to add to it, Congressman, is why do they 
not give us a trial? Certainly we have been abused, and our repre- 
sentatives from home who are here in Congress certainly know that 
these enginemen and trainmen who have been working down through 
the years in this country have not done a bad job “of keeping the 
wheels moving. 

Why do they not give us a chance to solve our own problem and 
keep out of it, keep the Government out of it, unless it is in time of 
war’ If we can make any contribution in time of war, we will do 
it. We did it in the First World War. We did it in the Second 
World War, and we can do it again. 

But we are being treated like we are at war with the whole world 
and nobody does anything to help us, to help see that we get fair 
treatment. That is our problem now. 

Mr. Ferenan. Mr. Robertson, you spoke about the machinery that 
was in effect during the First World War. Apparently the rela- 
tionship between the carriers and the employees was satisfactory, and 
any disputes were settled to the mutual satisfaction of each. Te that 
correct ‘ 

Mr. Roserrson. I think we did a very fair job in the First World 
War, Congressman Feighan. 

Mr. FrereHan. I will have to agree with you. But I want to come 
up further now to the Second World War and to the situation that 
pertains at the present time. Is the same machinery in operation 
at the present time that was in operation during the First World War 
period when there were little disputes? 

Mr. Rorertson. No; it is not. 
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Mr. FrienHan. That is what I am trying to get. And then follow- 
ing that I would like to know if the Government has the power at 
the present time to enforce a mandatory settlement between the rail- 
roads and the employees. In other words, can they sit down with 
both management and the employees and say, “Now, this is a settle- 
ment. It must be accepted and you have got to abide by it”? In 
other words, do they have that extreme power ¢ 

Mr. Roserrson. Congressman, that is a legal question that I would 
hesitate to answer. I do not know whether they have or not. If they 
have, they have not indicated it by what they have done because they 
have taken over the railroads and even these minor disputes, or the 
disputes that involve our wages and working conditions, they have 
left to the railroads to work out; and they have injected into this con- 
troversy two matters that are of major controversy between the rail- 
roads and ourselves and left the railroads to fight it out with us. 

We cannot strike. I do not know what the railroads can do. Thev 
are over there representing themselves as far as I know. I know that 
these gentlemen representing the railroads cannot very well sit over 
here by themselves negotiating with us and negotiate away two rules 
that somebody in the White House stuck into our controversy which 
are very debatable. 

I sometimes wonder just how they get along, but they are getting 
along somehow. They are still paying the same wages that we re- 
ceived since 1948, and they must be making money, and we are running 
in debt with our people. We are loaning money to our people to 
help pay their bills. 

It seems to me if that is the kind of seizure that the present law 
contemplates, then I say I am against it and everybody I can speak 
for is against it. 

Mr. Friuan. Under the present situation, when you attempt to 
bargain with the railroads, you are in the position more or less of a 
suppliant because they can say, “We do not want to concede anything 
hecause we are protected by this law and we are going to carry on as 
we are and we will get the profits that accrue.” And you can do 
nothing except say, “Please.” Is that about it ? 

Mr. Roserrson. That is exactly it, except we did here a couple of 
weeks ago exercise our right, which we think is our right, to strike: 
and we put a strike on the New York Central lines west and the St. 
Louis terminal. It was not on 12 hours until the Government en- 
joined us and required us to declare the strike off. 

We just finished a hearing in the courts at Cleveland last Friday 
night on that question. We cannot do anything but plead and strike 
if we can find an opportunity to do it overnight; but before the next 
day the Government has got us enjoined again. 

It seems to us that that whole situation needs very close examination 
by Congress, unless Congress is willing to allow the executive depart- 
ment of the Government to impose upon the million and a quarter 
railway workers compulsory arbitration where there is no law to jus- 
tify it. That is what it comes down to as far as we are concerned, 
because all we are asking for in the 40-hour week and the 5-day week 
is just what a million of our employees have enjoyed now for more 
than 2 years, and we cannot get it. 

We would like to know why. Where is the justification of denying 
these enginemen and conductors the 40-hour week in the service that 
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is on a hourly and weekly basis? We do not ask for it in the railway 
inileage runs at all. We ask for it on the same basis that everybody 
else has it. 

Who can stand up in public or among these men and win their 
cooperation in this great war effort in the face of such treatment at the 
hands of the Government! Yet they sit idly by and the director of 
the railroads, Mr. Bendetsen, says, “Well, I am not dealing with the 
question of wages and working conditions. My job is to run the rail- 
roads,” he told us in his general order. He gave the boys so many 
hours to get back to work or lose their jobs. 

He did not tell us that in the last strike we had, because we were 
all out. They enjoined us and compelled us to go back to work. 

But who is there in the Government, where is the man in this Goy- 
ernment which they ask us to support day and night with our money, 
without end, where is the man in this Government that we can look to 
for justice and for fair treatment, these railroad men? Where is he? 

Yet they come in here and say, “We would like to have these powers 
extended for 60 more days.” If they want the powers extended to 
continue the oppression, persecution of the railroad men we represent, 
we will stand up here and fight to the last ditch against it. That is the 
kind of American blood we have. That is the kind of blood that won 
the First World War, and won the Second War; and we have got 
1,500 men over in Korea right now fighting for the third one, and they 
are telling us, “Don’t give away our jobs while we are out here 
fighting.” 

That is the type of situation we are confronted with in this country, 
and we are looking to the Congress to protect us. You gentlemen who 
come from these congressional districts around the country know 
what we are up against. We cannot talk to the whole world; we have 
got to talk to you. 

But here is a group of men who have not had an increase in pay 
since 1948. And who in the world is looking to see how they are pay- 
ing their bills? Weare losing men by the hundreds every week, every 
month, who cannot pay their ‘dues inthe or ganization. And as I said 
a moment ago, we have loaned out three-qu: arters of a million dollars 
to our people to help pay their bills and they have had the cash-sur- 
render values on their policies withdrawn. We carry $100,000,000 
worth of insurance on our men. ‘They did not get insurance outside, 
because you know it is extra hazardous. We carry $100,000,000 of in- 
surance on our people, and we have had $750,000 of it canceled since 
this Korean war started. 

Where are we going to look in this country for justice for this group 
of men? No; we will not agree to an extension of any more phony 
powers that have been exercised upon us since this Korean war started. 
We have our boys over there dying in it now. But we will never agree 
to consent to the extension of such powers. We still believe we are 
free Americans. We ought to be treated as such, and if the executive 
department of this country will not see to it that we are, then I think 
the Congress ought to do it. We live with you gentlemen at home 
and you understand our problem. 

Mr. Feienan. Mr. Robertson, I do wish to state this: With refer- 
ence to the extension that has been requested by the President for 60 
days, the purpose of that extension is to a care of this matter of 
the ratification of the peace treaty with Japan and its international 
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ramifications. If this committee agrees to that extension, it is in no 
measure to be construed as a final determination on the merits of this 
transportation statute. 

I hope that you will understand that very thoroughly. 

Mr. Roserrson. I am very thankful that you put that in the record, 
Mr. Congressman. I think that is a very good statement, a very good 
record. We are glad to have you say it. 

Mr. Forrester. Mr. Robertson, 1 want to ask you this question: 
Just assuming now the opposite of the assumption we made a while 
ago, assuming that these powers are extended and assuming that the 
railroad people do not get their salary increases that you think that 
they deserve, then what would result ¢ 

Mr. Rorerrson. Of course, I cannot assume that with the lifting of 
these powers this controversy would not last more than 2 weeks. 
I think we could settle this with the carriers if the executive branch 
of the Government was out of this and these powers did not exist. 
We could settle this with the carriers ourselves. I do not think there 
would be any question about it. 

They would be removed from the restraints which we think—they 
perhaps would not admit—but which we think are also imposed upon 
them. 

I can visualize the carrier situation where the White House becomes 
a party to a controversy between the carriers and their employees, and 
injects two rules—one that calls for a moratorium on rules and rates 
of wages for a period of 3 years; and another, an escalator clause that 
will automatically take care of the adjustment of wages as the cost of 
living fluctuates up and down, and they insist on our accepting them. 
The carrier did not propose those to us and we did not propose them 
to the carriers, and the carriers are in the position of defending these 
for the White House. 

One of them draws a very drastic line across what we consider to be 
the line of justice for us between the matter of a moratorium on wages 
in an industry originated in General Motors back in the 1940's. There 
was a time when the industrialists of this country set about to make a 
survey of the advance or the progress made by industry in this country 
and the rate of progress made, and what it meant. They went back 
over a period of 50 years. This survey comes up to 1946. 

They found that the average increase in our economy, in our indus- 
trial output and so forth, over that period of years was about 3.5 
gereent. It has increased since then until it is about 4. Now, Mr. 

ilson, the president of General Motors, himself on record says that 
he himself conceived the idea of a formula that would automatically 
take care of the increased productivity of their industry over a period 
of whatever time they may agree upon, by automatically increasing 
the wages so much a year with the increased productivity, instead of 
having to have a conference and a thespian tae of the industry 
every year. 

He suggested that since the average increase in our industrial out put 
over a period of 50 years was about 3 percent—3.5 and it was—they 
agree to a moratorium for 5 years, with an automatic adjustment in 
the wages of 3 percent each year and that would stop this controversy 
every year about wages and production. 

They agreed to that. At the end of 2 years they had another con- 
ference, and Mr. Wilson suggested he thought that the production of 
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the country had increased sufficiently to justify the 4 cents an houv. 
and they put that into effect. 

The tse proposed in our conferences, as it did in other rai! 
way conferences, that we put in this automatic adjustment, this mors 
torium on rates and rules and working conditions; but they did noi 
propose any automatic increase in the wages. That is one of the con 
troversies involved in here and brought in by the Government. 

Mr. Forrester. They did not put the escalator provision in there / 

Mr. Roperrson. They proposed the escalator and we were not 0} 
»osed to the escalator clause, but the escalator clause was put into other 
industries. The basis from which the escalator worked up and dow), 
was the basis in effect at the time the agreement was made. not one 
made way back yonder or going to be made up here. It took the base. 
the base figure that was in effect at the time the agreement was made 
We have a controversy over that with the railroads now. 

But in the moratorium that was proposed to us, there was not any 
automatic adjustment each year to take care of the increased produc 
tion. That was left out. When we proposed it, of course, it was re 
jected. It isstill rejected. 

How in the world can the White House and the carriers—the carriers 
did not bring it forth; it came from the White House; how can they 
support a position that undertakes to impose upon the railway worker- 
a moratorium on their rates, rules, and working conditions for 3 years 
without any recognition for the increased production, which certainly 
the railroads have had in the last several years by reason of their 
change in power, and so forth. 

How can they undertake to justify that is more than I can under- 
stand, but they are forcing on us, by their proposal, a moratorium on 
rates, rules, and working conditions, different from any other industry 
in the country that has it. They get the theory from General Motors. 
It was handed down by General Motors and now is adopted by in- 
dustry after industry. 

That is one of our controversies here. We will go along with it if 
they give us the same kind of moratorium that is in everybody else’s 
industry, but we can’t get that. Why can’t we get it? We didn’t ask 
for it, but if we are going to get it we want it like everybody else has it. 

That is about the same thing that is true with the other point that 
the Government injected in our controversy. They suggested an esca- 
lator clause adjusted to the cost of living. We said that is all right, 
we will go along with that. Put it into effect. Whatever the base is 
at the time the escalator clause goes into effect should be adopted. The 
wages up to that time are fixed, and beyond that they will have to 
fluctuate with the cost of living. 

No. They wouldn’t do that. They wanted to go way back. Part 
of the wage increase they offered us should be subject to fluctuation in 
cost of living. That is what everybody else has done in every other 
industry. Those are just two of the things we have been up against. 

Mr. Forrester. I do not believe that that answers my question, 
though. It may be that you would not want to answer that question. 
If you do not, probably I can understand it. 

What I did ask you was this: If you did try to get an increase in 
wages and you did not get it, what would happen then? That was my 
question. 
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Mr. Ronerrson. My answer to that isa frank one. It is the answer 
based on what took place in these industries for years. We would 
probably take a strike vote of our men. If the men sustained it we 
would notify the carriers that we had taken a strike vote of our men 
and ask them if they had anything further to offer. By that time 
the Mediation Board under our law would be on the job. ‘They would 
bring the parties together in conference and 99 times out of a 100 
they would work out a solution between us, and we would not have any 
strike. 

In fact if we had taken a strike vote of our members who had 
indicated by their strike vote, by 90 percent or more, that they are 
willing to leave the service in support of their committee—— 

Mr. Forrester. If you did that you would be met with an injunc- 
tion, would you not ¢ 

Mr. Ropertson. No, sir; because the Railway Labor Act provides 
that the National Railway Mediation Board, our Board, takes juris- 
diction whenever there is a threatened strike. They can take jurisdic- 
tion. 

We do not fix a strike date as long as there is any possibility of a 
settlement. We take the strike vote, canvass it, notify the carriers 
of the result, ask them if they are willing to resume conferences, which 
they generally are, and the Mediation Board comes in and the con- 
ference goes on as if the strike vote were never taken. But we do have 
then and there a vote of our people sustaining the position we have 
taken with the carriers, and 99 times out of a 100 we get it settled 
through mediation. Otherwise we arbitrate. 

Mr. Forrester. You have been pursuing that theory, have you not? 

Mr. Roserrson. We have and we have not, because we have not 
really got the employer to deal with now that we ordinarily have in 
peacetimes, because we do not know whether we are working for the 
Government or whether we are working for the railroads. 

Mr. Forrester. | know, but the question that I asked was, assum- 
ing that these powers were extended which would put you in the same 
position, and that you tried to get your raise and did not get your 
raise. 

Mr. Rozertson. In recent years the reason we have not gotten it is 
because the field is not as clear as you have just described, Congress- 
man. It is because in the background is this threat of the Govern- 
ment taking hold of the railroads. When we fall out and threaten 
to strike, they grab the railroads and somebody in the White House 
talks to us a little while and turns us back to the roalroads, and the 
Government is running the railroads and the railroads are running us. 

Mr. Forrester. I know that part of it, but still my question has not 
been answered. 

Mr. Roserrson. I am sorry. 

Mr. Forrester. What I am asking you is if these powers were ex- 
tended and you exhausted all efforts to get an increase, and you did 
not get it, then what would you do? 

Mr. Rozertson. If we exhausted our efforts with the carriers, did 
not get an increase by agreement with them, we could appeal for 
mediation through our National Mediation Board. That would be 
the first step we would take. The carriers could do the same thing 
and very often we have joined in invoking the services of the Board. 

Mr. Forrester. But if you lost that? 
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Mr. Roserrson. The Board comes in and they undertake to bring 
the parties together. Many, many times they do. The time that is 
Jost is so rare that you can scarcely find a record of it because when the 
‘arriers refuse and we decline or fail to get together, and then we 
take a strike vote, we come back in and have other conferences. As 
a result of that, with the presssure of the strike vote behind us, it is 
a very rare occasion where we finally do not get a settlement without 
resorting to a strike. 

Strikes that have taken place in the railroad industry are so very 
few that you can count them on your one hand down through these 
Jast 30 years. 

Mr. Forrester. If that be true under those circumstances, then that 
is true now, is it not ? 

Mr. Ropertson. It is not true now for the simple reason that it seems 
to have become—I guess “epidemic” does not quite express it, but it 
seems to have become the practice ever since the last World War 
that whenever we get into a dispute with the carriers they can rely 
upon the Government to come in and inject itself into the controversy. 
Then, as we have it now, when the Government takes over the rail- 
roads, the Government takes them over to operate them. Then we 
are left to the mercy of the carriers because we cannot strike; the 
Government en‘oins us from striking, we cannot strike, and therefore 
we have to do the best we can. 

We have been arguing for a year and a half with the carriers to get 
what we think is a fair settlement. 

Mr. Forrester. You would be under the same position under the 
question that I asked you, which is, if these powers were extended, 
you would try to get your raise, and if you did not get it. I asked then 
what would you to. It may be that that question may not be fair. 
It may be true that you do not want to answer that question. If you de 
not, I can understand it. 

Mr. Rosertson. Ordinarily, Congressman, if we could not get what 
our people figured was a fair settlement, we would poll the men for a 
strike and have a strike. But then comes the time when both sides 
have to look at their hands and see which one of them is failing to 
exercise the kind of judgment they should in the circumstances, and 
whether or not they can go before the bar of public opinion with their 
position and expect to have it sustained. That is the thing that stops 
strikes and gets settlements. 

You can come before a carrier, an organization coming before a car- 
rier with a strike vote, 100 percent, and if they have not got a case, in 
the opinion of the carriers, they will not get a settlement, because the 
carriers know that these organizations are pretty severely disciplined, 
they know that the men who have formed these organizations in the 
‘ailroad industry down through the years have assumed a consider- 
able responsibility for the continued operation of the carriers, and 
they have discharged what they consider to be an obligation to the 
public. 

So they will weigh well the situation before they put on a strike. 
When they finally come down to face the bar of public opinion if 
either one of them is very far off the line of justice you will see a yield- 
ing on that side to the point where they will get a settlement. If 
both of them pretty much match up in their views we will probably get 
an arbitration out.of it by the persuasion of the Board. 
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I think that we have had so very few strikes in this country that I 
believe the record of the Board of mediation will sustain just what I 
am saying, that if one side or the other is wrong in a position that it 
is taking, eventually the Board will face you with public opinion and 
when the carriers feel they cannot sustain it before the bar of public 
opinion, or if the employees feel that they cannot, then you will find 
that there will be a solution worked out. 

Neither side can go before the bar of public opinion and justify a 
rash act of tying up these railroads, or refusing a fair settlement. I 
think that we in this particular case do not seem to have available to 
us, because of the controls, any medium through which we can create a 
situation where we can get justice. The Government has the rail- 
roads, the Army is operating them, and that is all. 

The Army is running them by authority—the same gentlemen who 
ran the railroads before the Government took over are running them 
again. They have on Army uniforms, but discipline is just as severe. 
They cut off an hour’s time just like they always did. The Government 
does not know a thing about that. Grievances are just the same. 

Today the railroads are sheltered in the position they take. Whether 
they like it or not is not for me to say. The White House has two prob- 
lems in this controversy, two problems that neither the railroads nor 
employees put in there. Whether the railroads like the defense that 
they are required to make in defending those problems is not for me to 
say. I know we cannot get a settlement with them on the same basis 
for our 40-hour week that the shop men, the million or more of them, 
have had in effect for more than 2 years. 

Why can we not get it? Because someone in the White House or 
somewhere says, “We will put in a 6-day week for them.” Who wants 
2 6-day week? Wedonot. Where is it inthe country? There is none 
in the country that I know of. It is either a 5-day week or nothing. 
We have a 56-hour week in most of our yards and shops in the country 
as against 40 hours in the industries. 

What is wrong with the railroads? Are we so essential to the suc- 
cessful operation or functioning of this Government that we cannot 
even argue before a tribunal that expresses public opinion and will 
mete out justice to these workers? I think the Government has an 
obligation to these workers when it ties their economic hands and pre- 
vents them from refusing to work under conditions that to them are 
not acceptable, when the Government itself sits idly by and says, “We 
are running the railroads, we are not handling the railroad dispute.” 

I tell you it is un-American to us and you cannot expect men in the 
railroad industry who have gone down through the years helping to 
win these wars and keep our transportation industry where it is, make 
the industry what it has been—you cannot expect those men, blasting 
through the snow and ice at all hours of night, winter and summer, to 
stay on the job and have somebody say, “You have not had an increase 
in pay since 1948, but that goes with the game.” 

Mr. Freiguan. Mr. Robertson, the crux of this situation, and the re- 
sult of the operation of this statute, is such that it deprives the em- 
ployees of their economic power. By the same token, by depriving the 
employees of their economic power, you are adding to the economic 
power of the carrier. 

Mr. Rozertson. That is absolutely right, Congressman. It is so 
unbalanced, just as unbalanced as you have stated it. 
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Mr. Forre: rer. I think they should be dealt with fairly and hon- 
estly, because I cannot envision anybody—when the time came that it 
was absolutely necessary for everything to function—I could not en- 
vision anybody stopping under circumstances like that, because our 
first duty is to save this country. If we do not save this country there 
will not be any railroads or anything else. That is the question that I 
was trying to get answered, that if you did not get anything, what 
would happen. But I will withdraw that question, 

Mr. Roperrson. I think, Congressman, that 1 would like to add one 
word in closing, in reply to what you have said. Is it not a strange 
thing that every other industry in this country, each beimg important 
in itself, each playing its part and contributing its share toward the 
war program here in this country, that they can get along’ ‘They have 
produced the things we haul. We would not have a pound of military 
materials to haul if they did not produce them. They can get along 
under a law that does not handcuff them like we are handcuffed in the 
present situation. Yet they are the people who produce these mis- 
siles of war and these arms and all that we haul. All we do is transport 
them across the country. 

Mr. Forrester. I think that we have caught that point all right that 
you are making there. 

Mr. Fereuan. Mr. Robertson, I believe that you have made it clear 
in this testimony that it is the policy of the employees to continue the 
operation of railroads for the transportation of any military or war 
—s and hospitalization facilities. Is that correct ¢ 

Mr. Roperrson. Yes, sir. 

Mr. Feienan. I want to know if that is a binding policy or will that 
have to be ratified by a vote of the membership. 

Mr. Rosertson. That has been ratified by the membership, and these 
are the instructions that are put out, applying to every railroad 
involved in Government ownership. 

Mr. Forrester. Mr. Feighan, was that put into the record ? 

Mr. Fricnan. No. If you would like, you may include that in the 
record. 

Mr. Roserrson. I would be very glad to have that in, and also sup- 
plement it with this statement: Those instructions go in every strike 
ballot that we put out, those strike instructions, I mean. 

Mr. FreigHan. We would be glad to have it and include it in the 
hearing. 

Thank you very much, Mr. Robertson. It has been a privilege to 
have the opportunity to hear you. 

Mr. Ropertson. We are glad to be here, Congressman. 


STATEMENT OF JAMES P. SHIELDS, GRAND CHIEF ENGINEER, 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 


Mr. Sutevps. I appear before you on behalf of Brotherhood of Loco- 
motive Engineers, an unincorporated labor union having its principal 
office in Cleveland, Ohio. 

The brotherhood represents approximately 80,000 engineers, firemen. 
and hostlers employed on the railroads in the United States and Can- 
ada. Since August 1950 I have been grand chief engineer of the 
brotherhood and its chief executive officer. 
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We requested this opportunity to present our statement to your 
committee because you are giving consideration to the administra- 
tion’s proposal to extend the war power, provided in the act of August 
29, 1916, relating to governmental possession, control, and operation of 
transportation systems, a power which has already been utilized and is 
presently being utilized to visit widespread and grievous injustices 
upon our members. 

I shall show you that those injustices are actual, not theoretical. I 
hope to suggest to your committee a realistic approach to the problem 
of rail seizure which will distribute the widdone of governmenta! 
seizure fairly and equitably upon both employees and private owner- 
ship of the railroads. 

Before discussing the harms which recent applications of the act 
of August 1916 have visited upon our people, I should like to give you 
a brief résumé of my background and experience. 

I began my railroad career as a fireman in the employ of the Michi- 
gan Central Railroad. Subsequent to that time I was employed as a 
fireman on several railroads, and in 1910 I established a seniority date 
as a fireman on the Union Pacific, a date which is still effective for me 
on that property. In 1916 I was promoted to the position of engi- 
neer and continued working in that capacity until 1932, at which 
time I was elected to the position of general chairman of the brother- 
hood on the eastern district of the Union Pacific. 

I continued in the capacity of general chairman until March 15, 
1939, when I was appointed temporary assistant grand chief. Since 
that time, as assistant grand chief and as first assistant grand chief, 
I have represented the brotherhood in several Nation-wide wage and 
rules movements, and carried on the other duties of those offices until 
my selection by our 1950 convention as grand chief engineer. 

As assistant and as first assistant, I was the brotherhood officer 
assigned to represent the grand chief engineer in national conferences, 
emergency board proceedings, and mediation sessions in our 1943-44 
Diesel movement, our 1946 wage-rules movement, our 1948 wage- 
rules movement, and in our 1948-49 Diesel movement. When the 
present wage-rules program was instituted the then grand chief 
engineer assigned me to work with the wage-rules committee, and 
throughout the entire movement up to now I have been intimately in- 
volved as principal representative of the brotherhood. 

It is from that background and with those experiences as a working 
fireman and engineer and as a labor union official that I speak to you 
today. I do not speak as a lawyer or as a legislator. Our counsel is 
present with me to discuss legal phases of the pending legislation if 
your committee desires to hear from him. I am confident, however, 
that I am here expressing the earnest sentiments and the serious 
thoughts and conclusions of our 80,000 members and their families. 


THE “WAR POWER” OVER RAILROADS 


The act of August 1916 consists of a single sentence which was in- 
corporated, if you please, in a lengthy and detailed Armed Forces ap- 
propriation bill. The legislative history is purely formal, and there 
are thus no guides to the intentions of Congress except the words of 
the enactment itself. It reads: 


The President, in time of war, is empowered through the Secretary of War, 
to take possession and assume control of any system or systems of transporta- 
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tion, or any part thereof, and to utilize the same, to the exclusion as far as may 
be, of all the other traffic thereon, for the transfer or transportation of troops, 
war material and equipment, or for such other purposes connected with the 
emergency as may be needful or desirable. 

Now it is proposed that these broad powers, not defined or limited 
by any legislatively prescribed standards or rules, be continued in 
time of peace and be broadened so as to authorize the President to 
delegate them to whomsoever he may choose, without even the re- 
quirement that the responsible administrator be an executive officer 


confirmed by the Senate. 
WORLD WAR I SEIZURE 


While the President acted under authority of this act in seizing 
possession of the railroads during the First World War, the legality 
of this seizure was in serious question and Congress hastened to pass 
legislation properly delegating functions and prescribing standards. 

The President proclaimed the seizure on December 26, 1916. By 
March 21, 1918, Congress had enacted and the President had signed 
an elaborate Federal Control Act prescribing in full all the incidents 
of the taking and the manner in which the railroads were to be 
operated. Appropriate tripartite governmental machinery for fixing 
rates of pay, hours, and working conditions was established. The 
profits went into the United States Treasury. 

Mr. Forrester. Where did the losses go? You said that the profits 
went into the United States Treasury. Where did the losses go? Or 
were there any losses? ° 

Mr. Sutetps. I assume they were assumed by the United States. 
That is my understanding of the legislation. 

Mr. Forrester. I do not want to interrupt your reading, but do 
you know whether there were any losses or not ? 

Mr. Surexvps. I do not recall any; no, sir. 

Mr. Fereuan. Mr. Shields, do I infer from that that the railroads 
which may have been paying dividends to stockholders no longer 
could pay dividends to their stockholders, and that the profits all 
went to the public Treasury ? 

Mr. Sutexps. There was some limitation imposed on them. I can- 
not say exactly what the extent of those limitations was. 

Mr. Forrester. I did not want to interrupt you. 


SEIZURES AFTER TERMINATION OF WORLD WAR II HOSTILITIES 


Mr. Sutetps. In contrast, seizures in 1948 and in 1950 to 1952 have 
been carried out solely upon the authority assumed to be granted by 
the single sentence act of August 1916, with no other empowering or 
implementing legislation whatsoever. The power has been applied 
by simple Executive orders directed to the Secretary of the Army. 

Private management has continued for all pra¢tical purposes as if 
there had been no seizure. Profits have been retained, invested, and 
disbursed by private ownership without limitation. Our members 
have been hired, fired, promoted, and demoted exactly as if the Execu- 
tive orders had never been issued. It is entirely fair to say that the 
so-called seizures have been intended for prevention of and carried 
into effect only so far as has been deemed necessary to prevent con- 
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certed work stoppages occasioned by labor disputes between the rail- 
road owners and their employees. 

The facts and conclusions concerning recent railroad seizures are 
not doubtful. They are fully documented by the Executive orders 
themselves, by the written orders and instructions of the Secretary 
of the Army and his delegate, the Assistant Secretary, and by the 
written operating agreements entered into between the United States 
and the owning carriers. 

This documentation is fully recorded in the printed transcript of 
hearings before the Committee on Labor and Public Welfare, United 
States Senate, Eighty-second Congress, first session, on labor dispute 
between railroad carriers and four operating railroad brotherhoods, 
February 22, 26, 27, March 1, 5, 7, 12, 14, 15, 16, 21, 22, 28, 29, 30, April 
3 and 5, 1951. 

Indeed, the Senate committee dug deeply into every phase of the 
seizure power and its restraining effect upon efforts to achieve a fair 
and just settlement of our Nation-wide wage-rules dispute with the 
railroads. 


THE CURRENT WAGE-RULES MOVEMENT AND THE CURRENT SEIZURE 


On Friday of last week our brotherhood, together with the Brother- 
hood of Locomotive Firemen and Engineermen and the Order of Rail- 
way Conductors, concluded our defense to the application of the 
United States for a preliminary injunction against legal strikes those 
three organizations initiated on March 9, 1952, against the lines of 
the New York Central Railroad and its subsidiaries west of Buffalo 
(excluding Canadian lines) and those of the Terminal Railroad Asso- 
ciation of St. Louis. 

On March 11, 1952, the United States obtained from United States 
District Court Judge Emerich B. Freed, sitting at Cleveland, Ohio, 
a temporary restraining order terminating those strikes. The case is 
Civil Action No. 28926 in the United States District Court for the 
Northern District of Ohio, Eastern Division. 

The restraining order has been continued in effect until April 23, 
1952, by which time Judge Freed will make his decision either grant- 
ing the Government’s application for a preliminary injunction or 
denying that application and, consequently, also dissolving the exist- 
ing restraining order. 

The written and oral proof presented to Judge Freed during seven 
court days from March 27 through April 4, 1952, fully explores all 
the facts and legal issues involved in the current seizures. That evi- 
dence also sharply emphasizes the disadvantageous position in which 
seizure has placed our brotherhood, its sister labor organizations, and 
the employees they represent, in violent contrast to the advantageous 
position in which the privately owned railroads find themselves as a 
result of the same governmental action. We would be glad, if your 
committee desires, to discuss with you orally the serious implications 
of and the unhappy details of that litigation, or to provide for your 
information and use any or all the documents which have been pre- 
sented to the court, as well as a copy of the reporter's transcript of 
the oral proceedings. 

In this statement, however, I wish merely to emphasize at this point 
that the proof establishes beyond any question of doubt that the only 


98207—352——-33 





506 EMERGENCY POWERS CONTINUATION ACT 


substantial purpose and effect of the seizure have been to prevent or 
terminate by administrative action or judicial restraint concerted work 
stoppages of railroad employees. In the meantime, all the essential! 
attributes and privileges of private ownership to manage, to contro! 
and to profit from the rail service have continued to be vested for every 
practical purpose in exactly that private ownership. , 

I am certain your committee will wish to know, as briefly as it can 
be said, how the locomtive engineers who operate the trains of our 
Nation’s railroads have been placed in their current invidious and 
unhappy situation. On January 6, 1950, our brotherhood served notice 
upon nearly all the railroads in the United States, under section 6 
of the Railway Labor Act, requesting increases in wage rates of yard 
engineers, firemen, and hostlers and improved working conditions for 
both road and yard enginemen. 

Subsequently an increase for road enginemen was also proposed 
and handled as part of the case. The pendency of other labor con- 
troversies with which the railroads were then engaged, involving other 
crafts of employees, prevented any meeting with the representatives 
of the railroads on the subject matter of our notices until October 5, 
1950. In the meantime, the railroads had served counterproposals 
upon us of far-reaching character; proposals which, if granted, would 
eviscerate our collective bargaining agreements of the most funda- 
mental protections and benefits won by our brotherhood in more than 
75 years of hard bargaining with the managements of the railroads. 

The situation in the fall of 1950 was in no sense conducive to genu- 
ine good-faith collective bargaining. On August 25, 1950, the Presi- 
dent of the United States had, by Executive Order No. 10155, directed 
the Secretary of the Army to take possession and control of and to 
insure the operation of the railroads. 

Thus it was the assumption of the representatives of private man- 
agement from the inception of our negotiations, as it still is their 
assumption, that we were and are deprived of the ultimate exercise, 
however necessary, of our economic strength, of all power to with- 
draw peacefully and collectively from the services of the railroads 
to enforce our just requests. 

It is a fundamental principle, an inescapable and realistic principle 
of collective bargaining, that the disputing parties cannot meet as 
equals in the reaching of a joint agreement unless both parties possess 
to the fullest extent their concomitant ultimate powers to declare 
economic warfare upon each other. Throughout this controversy 
since August 1950 there has been literally nothing effectual to induce 
the making of normal concessions by the representatives of the 
railroads. 

THE 1948 SEIZURE 


In 1948 our brotherhood was confronted with the ill effects of Gov- 
ernment seizures under the act of August 1916. After long, drawn-out 
proceedings under the Railway Labor Act, initiated in the summer 
of 1947, had finally culminated in a report of an emergency board 
created by the President under section 10 of the Railway Labor Act 
to investigate and make recommendations, the disputing parties 
proved themselves unable to settle the dispute, and a strike date was 
fixed by our brotherhood in cooperation with the Brotherhood of 
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Locomotive Firemen and Enginemen, and the Switchmen’s Union of 
North America. 

Seizure was mandated by Executive order and the Government 
promptly obtained a restraining order from the United States Dis- 
trict Court for the District of Columbia. Notwithstanding our seri- 
ous challenge of the legality of the seizure, our members were judi- 
cially declared to be employees of the United States and a prelim- 
inary injunction, later made permanent, was issued which effectu- 
ally prevented the strike. 

Long, drawn-out mediation conferences under White House auspices 
finally produced what we have always regarded as an extremely un- 
satisfactory and virtually compelled settlement on August 11, 1948. 

In the meantime our organizations had taken the steps available 
to them to appeal the decision of the district court and to obtain a 
conclusive determination in the court of appeals or, if necessary, in 
the Supreme Court of the United States of the vital legal questions 
involved. In a word, we desired to obtain authoritative judicial de- 
termination whether our right to strike could be wiped out at a single 
stroke of the pen of the Executive. 

However, following the settlement argreement, the Government took 
the steps deemed necessary to terminate the seizure and to return the 
railroads to private ownership. ‘The underlying labor disputes having 
been thus unsatisfactorily but conclusively settled, the Government of 
the United States moved in the district court to dismiss its complaint 
and to dissolve the injunction. 

Our attorneys opposed this application of the Government, and the 
district court deciined to dismiss the complaint or to dissolve the 
injunction, believing that the case had not been rendered moot by the 
settlement and the termination of seizure and that our brotherhood 
and its sister labor organizations were entitled to a determination 
by the higher courts of the underlying legal issues 

Unfortunately, the court of appeals for the District of Columbia 
took a different view of the matter and, on the same record, found that 
the controversy had become moot. It remanded the case to the district 
court with instructions to dismiss the complaint. The Supreme Court 
of the United States, without opinion, denied our petition for a writ 
of certiorari. 

During the 1948 seizure all the essential attributes and privileges 
of private management continued effective. Like the current seizure, 
the entire purpose and only substantial effect of the Government’s 
action was to effectually prevent any concerted work stoppage of rail- 
road employees. 


LEGISLATION PENDING IN THE SENATE 


The report of the Senate Committee on Labor and Public Welfare, 
dated June 27, 1951, is printed as Senate Report 496, Eighty-second 
Congress, first session, and includes the views of a majority of the 
members of the committee, plus a minority report joined in by but 
three Senators. 

Asa result of its studies and because of the continued exercise of the 
seizure power occasioned by the failure of the privately owned car- 
riers to achieve a settlement with our labor organizations of the 
underlying wage-rules dispute, Senator Murray, the chairman of the 
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Senate committee, has introduced a bill designed primarily to equalize 
the respective positions of management and labor during seizure. 

I now understand that similar legislation has been introduced in 
the House by Representative Crosser. 

Senator Murray’s bill, as an amendment to the Railway Labor Act, 
would apply to the current or any future governmental seizures of 
the railroads. It would have no effect whatever upon the existing 
law defining the circumstances under which the seizure may be ex- 
ercised. The act of August 1916 would remain exactly as effective 
as it now is. 

However, the mechanics of seizure and the consequences of seizure 
would be materially changed for the better, substantially in line with 
the judgment of a majority of the Senate committee as expressed in 
its report. : 


IMPARTIAL CONTROL WITH ADVICE FROM BOTH MANAGEMENT AND LABOR 


The agency to possess, control, and operate the railroads would be 
a presidentially appointed board of control, no member of which 
should come from the ranks of either private management or rail- 
way labor. 

The Board of Control would be required to consult an advisory 
committee composed equally of representatives of management and 
labor on policies and problems arising in the administration of the 
seized carriers. This requirement differs significantly from the prac- 
tice of the Department of the Army during 1948 and the current 
seizures, which practice has been and is to use as its chief agents of 
“control” Reserve Army officers, all of whom are and remain presi- 
dents or other important executives of the owning railroad companies, 
with their naturally consequent loyalties to the interests of private 
management. 


THE GOVERNMENT'S OBLIGATION TO BARGAIN COLLECTIVELY 


The Murray bill would continue the requirement of section 2 of 
the Railway Labor Act that the contending owners and labor organi- 
zation bargain collectively, and that they carry out procedures for 
the settlement of disputes outlined in that act. 

Following exhaustion of those carefully provided procedures, and if 
deadlock should then still persist, the Boatd of Control itself would 
be required— 
to bargain with the representatives of the employees * * * concerning the 
subject of that dispute (sec. 2 (b), Murray bill). 

Any settlement reached by the labor organization and the Board of 
Control would be— 


effective for the period of seizure only (sec. 2 (b), Murray bill). 


Mr. Friguan. Mr. Shields, I noticed on a previous page you stated 
that the Army, during 1948 and currently, the practice has been to 
use as its chief agents of control, Reserve Army oflicers, “all of whom 
are and remain presidents or other important executives of the owning 
railroad companies.” Do you mean that no one who represented the 
employees has been placed in any position of responsibility or core- 
sponsibility with reference to the operation of the railroads? 
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Mr. Suteips. That is correct, sir. It is my understanding that the 
Army officers who are designated as having control over certain 
regions of the railroads are Reserve Army officers, all of whom were 
former employees of the railroads in some official capacity and many 
of them in executive capacities. 

This bargaining duty of the Board of Control, thus proposed in 
Senator Murray’s bill, is of paramount importance and is eminently 
desirable, as a brief review of events during the current seizure will 
quickly show. 

With minor exceptions on isolated individual railroads, our mem- 
bers have had no increase in their basic wage rates since October 
1948. As I have already showit, we have been making every effort 
possibile, consistent with the adverse circumstances under which those 
efforts have been exerted since January 1950, to remedy that situation, 
but with complete and conspicuous lack of success. 

In the intervening 314 years no other substantial segment of Ameri- 
can labor has failed to achieve significatnt basic wage-rate increases. 
During this same 314 years the cost of living has soared, even since 
the establishment of wage and price controls through the Defense Pro- 
duction Acts of 1950 and 1951. Every other indicator usually relied 
upon by economists as justifying upward revisions of wage rates has 
pointed unerringly to the necessity for substantial wage increases. 

For many months there has been made available to us through the 
offers of private management not less than increases currently amount- 
ing to 3814 cents per hour for yard enginemen and 24 —_ hour 
for road enginemen. I must stress, however, that these offers have 
consistently and adamantly been made contingent upon the giving up 
of treasured and vital hard-earned working conditions of paramount 
interest and benefit to the employees. 

The Department of the Army has throughout the period of seizure, 
with one important exception, taken a “hands off” attitude toward the 
current labor dispute of our organizations with private management. 
The admitted fact that our members are working for substandard 
wages has been expressly stated to be no concern of the Government. 
That locomotive engineers, normally the highest paid operating craft 
and the most indispensable employees on the railroad, ar® now receiv- 
ing less for their work than brakemen in the same crew, has been 
viewed with a cold and arid detachment by the executive officials of the 
nominally possessing and operating Government of the United States. 

The single exception to this academic unconcern was occasioned by 
sporadic work stoppages of supposedly sick ground-operating em- 
ployees in yard service occurring during December of 1950 and late in 
January and early in February of 1951. 

As an incident to a published order of the Department of the 
Army (General Order No. 2), mandating a return to work within 
48 hours and the continuance at work thereafter under penalty of loss 
of employment and of all seniority rights, the Assistant Secretary of 
the Army arbitrarily and unilaterally ordered into effect hourly wage 
increases of 1214 cents per hour for yard employees and 5 cents per 
hour for road employees. These increases, made effective retroactively 
to October 1, 1950, by Assistant Secretary Bendetsen’s order of Feb- 
ruary 8, 1951, then constituted, as the Assistant Secretary conceded 
in his sworn testimony before the Senate committee, approximately 
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one-half of the wage increases retroactive to the same date then being 
offered in collective bargaining by the representatives of private man- 
agement. 

I wish to emphasize that the Secretary’s determination of the wage 
increases provided for by General Order No. 2 was arbitrary, was not 
the product of collective bargaining in any sense, was not the result 
of any procedure whereby we had any opportunity to tell our story, 
was not asked by us, and was not and is not a part of any agreement 
we have with private management. 

With this single exception, designed clearly in our opinion to 
sweeten the bitter pill of the Government’s mandate to work or be 
fired, the Department of the Army*has substantially maintained its 
unbroken and serene “hands off” attitude toward our dispute. 

The section of Senator Murray’s bill which, after exhaustion of the 
normal procedures provided in the Railway Labor Act, would require 
the Board of Control to bargain with the representatives of the em- 
ployees is a plainly called for measure of justice to avoid such stale- 
mates as that which has persisted since the current seizure was initi- 
ated in August of 1950, whereby, though after perhaps more than 
normal delays, changes in wages, hours, and working conditions, 
which are plainly dictated by the economic facts of life, may be 
effectuated temporarily through a joint bargain achieved by railway 
labor and the Board of Control. 

May I emphasize that private management and railway labor would 
still be required to continue to attempt a settlement of any underlying 
labor dispute? Such a settlement, while undoubtedly influenced by 
any temporary agreement reached between labor and the Board of 
Control, would be a voluntary settlement between the contending 
private parties. Certainly such a settlement would partake more of 
voluntarism than the virtually compelled agreement which our 
brotherhood made with private management under the seizure and 
the judicial-restraint conditions prevailing in August 1948. 


OPERATION FOR THE ACCOUNT OF THE GOVERNMENT 


In the pending litigation in Cleveland we have asserted that our 
members cannot constitutionally be required by force of law or action 
of the sovereign to labor for the private gain of the owning carriers. 
We have accordingly requested judicial determination that the net- 
operating profits earned during seizure and the period of compelled 
labor be paid into the Treasury of the United States. 

The Murray bill would make express this vital constitutional re- 
quirement. After payment of operating expenses and of just com- 
pensation to the carriers for the temporary taking of their operating 
property, the remaining income—that is, in brief, the net-operating 
profits—would be covered into the Treasury of the United States as 
miscellaneous income. 

Thus, the detriments of seizure would be borne equally by both 
management and labor. Labor would work for wages and under 
working conditions unsatisfactory to it while management would face 
loss of its profits. Should the reality of those fair principles once 
be realized by private management, it is our sincere belief that man- 
agement would deplore seizure as our members now deplore seizure. 

We also believe that under those circumstances management would 
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be effectively induced to meet and treat us at the bargaining table 
during seizure on equal terms. Consequently, we believe that then 
neither the Congress nor the Executive would longer be plagued by 
private labor disputes threatening serious impairment to the opera- 
tions of the rail-transportation system—the parties would settle such 
disputes in genuine collective bargaining well prior to any seizure. 


EFFECT OF COMPELLED LABOR FORCE ON JUST COMPENSATION 


It is settled that the measure of just compensation for temporary 
seizure of operating property of a utility is the fair rental value thereof 
for the period of seizure. The Murray bill would require that in 
the determination of such value proper consideration be given to the 
availability to private management of a sufficient labor force to operate 
its property in the absence of seizure by the Government. 

Ina word, the management would not be permitted to reap profits, 
in the guise of rent, which it could not have earned unless the sov- 
ereign supplied the necessary labor force through compulsion. 

This provision of the proposed legislation is, in our opinion, also 
merely an expression of the existing law on the subject, and we have 
presented that view to the consideration of the district court in Cleve- 
land. But any conceivable doubt in the mind of management would 
clearly be removed by such a declaration from the Congress. Man- 
agement’s doubts on this subject, coupled with the actual current ad- 
ministration of “seizure” for the complete private profit of manage- 
ment, stand as a road block to settlement of our current wage-rules 
controversy with that management. 


WAGE INCREASES DEDUCTIBLE AS OPERATING EXPENSES 


The Murray bill also takes realistic account of the known fact. that 
labor disputes over wages have been an important effective cause of ex- 
ercise of the seizure power. Thus, section 2 (c) of that bill, in its 
provisions for accounting and settling of operating expenses and “just 
compensation” to be deducted before covering “net operating profits” 
into the Treasury, expressly allows deduction of agreed-upon wages, 
including retroactive wage increases, as a legitimate part of operat- 
ing expenses. 

CONCLUSION 


Our brotherhood will continue its legal battle against judicial re- 
straint, and in that battle will devote all the resources at its command 
to compel the private carriers to disgorge the profits they have ob- 
tained through use of the governmentally forced labor of our mem- 
bers. We will also urge as forcefully as our powers permit that for 
that compelled labor the Government must, under the Constitution, 
pay our members full, fair and just compensation as determined ju- 
dicially. 

The brotherhood respectfully urges your committee to make clear 
in the law of seizure, beyond possibility of doubt, the following im- 
portant, yes vital, principles— 

1. That control must be vested in a truly impartial governmental 
agency ; 
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2. That necessary advisory services from persons familiar with the 
industry must be obtained equally from both labor and management; 

3. That net operating profits earned during seizure belong to the 
people of the United States; 

4. That “just compensation” must be determined through consid- 
eration of whether, without Government compulsion, the private 
powers could have operated their railroads; 

5. That the Government must, if private management will not, 
bargain in good faith with the employees’ representatives and make 
effective any agreement thus reached; and 

6. That wage increases paid for or during the period of seizure are 
a legitimate charge as operating expenses. 

These principles are embodied in Senator Murray's bill. Our 
brotherhood believes that they should also be embodied in any exten- 
sion or modification of the act of August 1916 which your committee 
may recommend. 

Without legislative expression of those essential principles seizure 
will continue its current role, a role of protection to and shielding of 
the interests of private ownership and of hindering and hampering the 
achievement of the legitimate needs and aspirations of the employees 
of the American railroads. 

Mr. Ferenan. Mr. Brickfield / 

Mr. Brickrrerp. Mr. Shields, I think it is the considered opinion 
of this committee, this subcommittee, that legislation which is now 
pending before the both Houses, or which is now contemplated, when 
this legislation becomes permanent then the measures under this tem- 
porary emergency continuation act will cease to be effective. 

I would like to ask a few questions, Mr. Shields. Can you tell us 
what the basic hourly wage rate is for yard enginemen, and I believe 
the other classification that you had was road enginemen ? 

Mr. Surevps. For yard engineers the average is $1.70 an hour. 

Mr. Brickrteip, That is yard? 

Mr. Surevp. Engineers in yard service the average rate is $1.70 per 
hour. For road engineers the average is $1.90 per hour. 

Mr. Brickrierp. What is the work week now in effect ? 

Mr. Sutevps. There is no work week in effect except as it applies to 
yard engineers and there the situation varies from railroad to rail- 
road, some working 6 days per week and some 7. 

Mr. Brickrretp. What is the average working day in each case that 
you mentioned ¢ 

Mr. Surenxps. I do not have the figures on that right now. The basic 
day in yard service of course is 8 hours. But just what the average 
work day might be for any given period, I am sorry I would have to 
refer to the records to determine that. 

Mr. Bricxrtetp. Would you say generally that the average working 
week consisted of between 45 and 56 hours? 

Mr. Surexps. I think it would run pretty close to 56 hours. 

Mr. Brickrtetp. 56 hours per week ? 

Mr. Surerps. Yes. 

Mr. Brickrretp. The average wage rate ran from $1.70 per hour for 
yard enginemen to $1.90 for road enginemen ? 

Mr. Srtetps. Yes, sir. 

You understand that the road men have no work week. They work 
on a mileage basis. 
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Mr. Brickrieitp. What is the basic wage rate per hour for over- 
time / 

Mr. Sutevps. Time and a half. One and a half times the pro rata 
rate, which is $1.70 in the case of the yard engineer and $1.90 in the 
case of the road engineer. Those are average rates, you understand. 

Mr. FrigHan. That time and a half is for working hours in excess of 
40, is that correct ¢ 

Mr. Sutevps. In excess of 8 hours. 

Mr. Brickrietp. In relation to this fair compensation that you were 
speaking of, and which Senator Murray contemplates in his bill, 
provides, I think, one of the suggested remedies, which would be tha at 
the net profits of the railroads be given or paid into the United States 
Treasury. Is that correct / 

Mr. Sutetps. That is correct. 

Mr. Brickrietp, Assume that a railroad has been working on a 
schedule for 6 months, and then a period comes about where there 
is Government seizure of the railroads. Would there not then be a 
forfeiture of these net profits ¢ 

Here is a railroad that today is earning these net profits, and accord- 
ing to public policy they are entitled to them. Then on the morrow, 
with the seizure of the railroads they lose net profits. 

Mr. Sutevps. They would for the period of seizure, yes, as I under- 
stand Mr. Murray’s bill. 

Mr. Brickrrevp. In other words, it would mean forfeiture / 

Mr. Sutevps. That is right. 

I understand that the courts have ruled in somewhat similar cases 
that in case of a strike, unless the Government would take over and 
operate the railroad, thereby influencing the employees to remain at 
work, that they would not have any real income and that it was only 
by Government interference that they were able to operate their plant 
and produce an income. 

As a matter of fact, that is the situation now, I regret to say, as 
you gentlemen have heard from the previous witness, that the em- 
ployees represented by these two organizations that have appeared 
here today, went on strike on certain “portions of the New York Cen- 
tral on March 9, and in addition the Terminal Railroad Association of 
St. Louis, and would not be working now unless a satisfactory settle- 
ment had been reached in the interim except for the restraining in- 
fluence of the court order. 

Mr. Brickriecp. | direct your attention to page 14 of your state- 
ment, Mr. Shields, the first paragraph, in which it says in substance 
that management has offered to the road enginemen wages amounting 
to 3814 cents per hour for yard enginemen, ‘and 24 cents per hour for 
road enginemen. 

Is this increase in addition to the settlement that was agreed upon 
in 1948? 

Mr. Surerps. It would be. But let me point out, sir, that of this 3814 
cents which has been offered by the carriers, only 27 cents of that would 
be what we term a fair rate. The balance, or the difference between 
27 and 381% is caused by the operation of the escalator clause, and as 
the escalator clause moves up or down, everything above is 27 cents is 
subject to the operation of the escalator clause. 

That same thing is true of the 24 cents proposed for road enginemen 
Because of the base selected and from which the escalator would 
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operate, the firm increase offered for roadmen would be only 1214 
cents per hour. So the difference between 1214 cents per hour and 
the 24 cents per hour is subject to fluctuation and increase or decrease 
as the cost of living rises or falls. 

Mr. Bricxrievp. Is this 121% cents that you referred to the same 
121% cents referred to on page 15 in which the Assistant Secretary of 
the Army 

Mr. Surexps. No, it is not. The 12% cents referred to on page 15 
is an increase of 1214 cents for yard engineers which was ordered by 
the Assistant Secretary of the Army, and a 5-cent per hour increase 
which was ordered by that same Assistant Secretary for road en- 
gineers. 

Mr. Brickrietp. This 3814 cents then on page 14, was that an offer 
made by private management for the same personnel / 

Mr. Sutevps. That is right. And it would include, because of the 
terms of their offer, this 1214 cents and the 5 cents that was provided 
through General Order No. 2. 

Mr. Brickrietp. In other words, to pin it down, railroad private 
management offered 3814 cents per hour to the Brotherhood of Loco- 
motive Engineers, and that was rejected by the brotherhood, and 
thereafter the Army granted them a wage increase of 1214 cents per 
hour. 

Is that the situation ? 

Mr. Sutevps. No. At the time—I think I am correct on this—I 
think that at the time that the Army made available this 12% cents 
per hour for yard employees, and 5 cents for road employees, the car- 
rier’s offer, a firm increase for both the yard and road engineers, plus 
the increase occasioned by the operation of the escalator clause, had 
not at that time reached 38% cents for yard engineers or 24 cents for 
road engineers. 

As a matter of fact, at the time that the Assistant Secretary of the 
Army provided for this increase, the 12% accorded the yard employees 
and the 5 cents for the read employees represented approximately one- 
half of what was then, at that time, offered by the carriers. 

Mr. Forrester. Mr. Shields, turning to page 3 of your statement 
dealing with the subject there entitled “The War Powers Over Rail- 
roads,” this act of 1916 is still in force and effect is it not ¢ 

Mr. Surevps. Yes, sir. 

Mr. Forrester. Then that act covers all systems of transportation ? 

Mr. Suretps. Yes, sir. 

Mr. Forrester. It covers busses, plane service, or any other trans- 
portation, 

I noticed at the bottom of the page you said, “It is proposed that 
these broad powers” and so forth, “be continued in time of peace. 

Did you mean that in a limited sense? In other words, are you 
using the word “peace” to apply to the present situation ? 

Mr. Sutetps. I don’t know whether you would call our present na- 
tional situation a time of peace or not. I have heard a lot of learned 
discussion about that situation. I won’t be qualified to say whether 
or not we can be considered to be at peace with all of the nations of the 
world at this time or not. 

Mr. Forrester. You did not mean by that that there was any power 
at times of peace within the Government to assume control of the 
transportation service, did you? 
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Mr. Surevps. It has been done, sir. It was done in 1948. 

Mr. Forrester. That was under the fact that the declaration of war 
still existed, that is, we were in a state of war, technically. What I am 
trying to get at is that there is nothing in any of these laws or powers 
that in time of peace the Government would or could have any author- 
ity to seize them. 

Mr. Sutevps. I am not too sure about that. I want you to under- 
stand that Iam justalayman. But looking at the act of August 1916, 
and applying a layman’s analysis to that single sentence, ‘and then 
looking at the situation that we are presently confronted with and 
without, insofar as I know, any further strengthening of this legisla- 
tion, frankly, I am just a little bit at sea to understand how the broad 
terms of this seizure order can presently be enforced upon us. 

Mr. Forrester. Of course, you know that we are a member of the 
United Nations, and you know that we are a signer of the North 
Atlantic Treaty. As a matter of fact, the United Nations, of which 
we are a member, is at war at the present time. 

Isn’t that correct ? 

Mr. Suterds. Again, and I want to assure you that I am not at- 

tempting to evade “0 question, from a layman’s standpoint I would 
say that we are. Ido not know whether I am correct in that assump- 
tion or not. 

Mr. Forrester. Whether we want to be or not, is a different question. 

Mr. Suretps. If you will pardon me, what I had intended to add 
was that we have armed forces in Korea and those boys are getting 
shot over there, and we are manufacturing equipment in this country 
and the railroads are transporting equipment and materials of war 
to meet that situation. So far as I am concerned, from a layman’s 
standpoint I would think we were at war with someone over there. 

Mr. Forrester. Unless I am badly confused—and I do not think 
I am—I do not mind saying to you that this has been news to me, 
something that I have learned rather recently—you see I am a new 
Congressman—but the truth of it is, as I understand it, that the United 
Nations is at war, and that the rule of the United Nations, and under 
the North Atlantic Treaty, that their laws are superior to the laws of 
the United States or to any state. 

If that be true, then irrespective of what we say, we are in war 
under the United Nations flag. If you didn’t know that, I throw 
that out to you because I do not mind saying to you that that is a 
matter of great concern to me, I do not know whether the American 
people understood that, whether in knew that, and whether they 
knew that laws of the United Nations, under the North Atlantic 
Treaty, are superior to the laws of this country. 

There is no doubt that under that we have bound ourselves to sup- 
port all of those nations that have signed that pact, and it follows 
as a matter of course that we have bound all of our boys, all the future 
manhood of America, under the United Nations. It is a serious thing 
tome. If you gentlemen do not know it I am passing that out to you 
right now. I think that under the act of 1916, what T have just said, 
= only applies to a question of war. 

I do not believe that we could seriously contend, any of us, in trying 

to approach the truth of this, none of us would seriously contend that 
we are not at war. Technically, perhaps we are not, but practically 
and as a matter of fact, we are. 








516 EMERGENCY POWERS CONTINUATION ACT 


I would like to ask you what became of the Federal Control Act 
of 1916 which you referred to on page 4 which as I understand you, 
and I assume correctly, was enacted to implement that 1916 statute ? 

Mr. Sutexps. I understand that was terminated in 1920. 

Mr. Forrester. That was terminated in 1920, but the 1916 law 
remained on the books without implementation, is that correct ? 

Mr. Sutexps. That is correct. 

Mr. Forrester, During the time that the Government has had 
charge of these railroads, this present emergency, do you know or 
do you have a pretty good idea what the earnings of those railroads 
have been ? 4 

Mr. Suierps. I think perhaps counsel could give it to you. I do 
not have it in my mind at present. 

Mr. Forrester. I do not care for the particular amounts. Maybe 
he can answer it this way: Have their earnings been abnormal? In 
other words, have they been in excess of what. they would have been 
had it not been for this seizure ? 

Mr. Suretps. I think that I can say that, yes. 

Mr. Forresrer. As I understand your statement at page 8, there 
have been some offers made, that is, the railroads have made counter- 
proposals, but they are far reaching in character and there are several 
factors involved there which you “gentlemen are in dispute on and 
have not been able to agree upon. 

Is that correct ? 

Mr. Sutevps. That is right, sir. I do not want to burden you with 
the equities of our dispute with the carrier, but let me say this: that 
the dispute generally falls into two categories : wages on the one hand 
and rules on the other. 

Mr. Forrester. May I ask you this, to shorten it: Is it your con- 
tention that they have offered you one thing with one hand and taken 
it back with the other hand? 

Mr. Surevps. I think that you have very aptly described it, Con- 
gressman. That is our position. 

Mr. Forrester. I will ask you this and then you will understand 
what I am talking about a lot better than I do. I was told in my dis- 
trict that in those kinds of proposals there were some offers as to the 
engineers on the Diesel engines, and while they wanted to give them 
some increase they wanted to move them away, wanted them to go 
into other sections. 

In other words, some of them said to me, “We bought our homes 
down here. We are part of thiscommunity. We are integrated. All 
of our sentiments, all of our traditions are here. If we accept these 
kinds of proposals, then we have to sell our homes for what we can get, 
we have to upr oot ourselves and we have to go into other sections 
of the country. 

Do you know what I am talking about there? 

Mr. Sutetps. Yes, I do, Congressman. What the people were talk- 
ing about when they related their experiences to you, as a rule pro- 
posed by the carriers, generally referred to as the interdivisional-run 
rule, in which the carriers request rather broad general authority to 
reestablish the districts over which engineers, firemen, conductors, and 
brakemen presently operate. 

That might involve a consolidation of only two districts, it might 
conceivably involve a consolidation of three districts of varying 
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lengths. So far as I recall, they have never definitely said what the 
maximum distance would be which they thought the men should 
operate over in this particular class of service. 

It would in some instances involve the elimination of what we call 
home terminals, division or terminal points at which the majority if 
not all of the men involved, maintain their homes. There is a possi- 
bility of serious loss in home property values as a result of being re- 
quired to move to the new terminal. 

There is also a possibility of having to pay more in the new terminal 
for similar accommodations. We think that that perhaps is one of 
the most objectionable rules proposals that we were confronted with 
by the carriers. 

Mr. Forrester. Let me see if I understand this correctly. Is Sen- 
ator Murray’s bill the identical subject matter as the Crosser bill in 
the House ‘ 

Mr. Sutetps. Insofar as I have been able to determine, it is; yes, sir. 

Mr. Forrester. In other words, I assume that Senator Murray in- 
troduced the bill and probably Congressman Crosser got a copy of that 
bill and dropped it in the hopper here in the House / 

Mr. Sutevps. I think that is correct, sir. 

Mr. Forrester. Mr. Brickfield was asking you at first—the firs* 
question he asked you—I do not think it was developed : is the Murray 
bill intended as a complete substitute and a wiping out of this 1916 
law, or is it intended to implement the 1916 law? 

Mr. Sutevps. It is my idea that it was intended to practically im- 
plement the 1916 act and at the same time provide some—— 

Mr. Forrester. Somewhat on the same basis as vou had the other 
act about 1918, which you said was wiped out in 1920, 

Mr. Sitetps. And to provide some protection for the employees 
who are denied the right to strike. 

Mr. Forrester. That was the conclusion that I reached from your 
direct testimony. But I think Mr. Brickfield, our counsel, had the 
idea that it was intended to wipe out the 1916 law. 

Mr. Sutevps. No, sir; it did not. 

Mr. Forresrer. I do not mean that Senator Murray’s bill would be 
the same kind and furnish the same remedies as the one that was 
passed implementing the 1916 law. I simply meant was it intended 
to implement, just as that one earlier was intended to implement. 

Mr. Surevps. That is exactly my understanding, sir. 

Mr. Forrester. On page 12, you said: 

That the chief agents of control were Army officers, all of Whom are and re- 
mained presidents or other important executives of the owning railroad com- 
panies. 

I believe the chairman asked you about that. I would like to de- 
velop that a little bit further. Is that without exception ¢ 

Mr. Sutevps. That is my understanding; yes, sir. 

Mr. Forrester. I would like to ask you about these wages, on 
page 14. You stated: 

For many months there have been made available to us increases through 
the offers of private management not less than increases currently amounting 
to 3881%4 cents per hour for yard enginemen and 24 cents per hour for road 
enginemen. 
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In that connection, on the same page you say this: 

Locomotive engineers, normally the highest paid operating craft and most in- 
dispensable employees on the railroad, are now receiving less for their work than 
brakemen in the same crew, 

I am wondering if that is true by reason of the fact that this in- 
crease has been offered but has not been accepted. 

Mr. Suretps. That is true. The increase, while not in the same 
amount, has been offered to and accepted by the organization that rep- 
resents the trainmen. So that in many instances, and on the smaller 
locomotives, by reason of the fact that the engineers that I represent 
have not received an increase except the 5 cents per hour and the 1214 
cents per hour through General Order No. 2 since Oc tober 1948, the 
increase offered by the carriers and accepted by the people represent- 
ing the trainmen has resulted in the rate for trainmen in some in- 
stances being higher than the rates paid to engineers operating cer- 
tain types of locomotives. 

Mr. Forrester. In other words, that the brakemen are making more 
now than the locomotive engineers, that is due to the fact that you 
have not been able to get together ? 

Mr. Sutevps. That is right. 

Mr. l’orresrer. And is not in anywise due to the fact that anybody 
concerned here contends that the brakemen should receive more money 
than the engineers ¢ 

Mr. Suievps. No; I would not say that. that it is a result of any- 
one contending that as a matter of principle and as a matter of equity 
between the two crafts that the rate for the trainmen should be higher 
than the rate for the engineers. We just happened to get caught in 
that situation because of our inability up to this time to make a dis- 
position of the wage issues and the rules issues. 

Mr. Forrester. Let me ask you this, and do not answer it if it is 
giving away any of your trade secrets. I do not want to ask you to 
tell me something that you feel that you should not. I would like to 
ask you: Are these raises, 3714 cents per hour for your enginemen 
and 24 cents per hour for the road enginemen, satisfactory or reason- 
ably satisfactory were it not for the fact that you contend that there 
are some other rights that you have obtained that you have to give 
up in order to ac cept these increases ? 

Mr. Suretps. I think I can say that the rates that are offered are 
reasonably satisfactory, provided we could reach a settlement on the 
rules. When I say “re: asonably satisfactory,” there are some adjust- 
nents that we are contending for in favor of the yard enginemen that 
would perhaps make some change. But on the whole I think that I 
can fairly say to you that they would be reasonably satisfactory pro- 
vided we could work out some few little details in there in connection 
with the rates of pay and come to satisfactory agreement on the rules. 

Mr. Forrester. In other words, you do not. have as much kick on 
that offer as you do by reason of your explanation that these offers 
ure contingent upon the giving up of treasured and hard-earned bene- 
fits of paramount interest to the employees ? 

Mr. Sutexps. I think that I can say “Yes” to that, sir. 

Mr. Forresrer. Some of them have indicated that to me, where | 
live. For instance, as I said to you, some of those conductors, some 
of those engineers, said to me that “This is going to cause me to have 
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to move from where I have lived all my life, where my children were 
raised, where my church is.” 

Are they some of the reasons that you gentlemen have in your 
minds, why these wages increases are not satisfactory ? 

Mr. Sutéips. That is true, sir. 

Mr. Forresrer. What would it take for these offers of increases to 
become satisfactory to you? 

Mr. Sureips. There would have to be a realistic adjustment of the 
wage rates for yard enginemen who converted to the 5-day, 40-hour 
week. In other words, we have contended that the only realistic 
method of converting from the existing workweek, or the 6 or 7 days to 
the shorter workweek, is on the basis of necessary adjustment in basic 
‘ates to provide that they would earn not less in 40 hours than they 
have formerly earned in 48 hours. 

Mr. Forrester. In other words, in order for it to be satisfactory, 
there must be a 5-day workweek. Then in addition to that they must 
earn as much in that period as they have earned in the 48-hour week ¢ 

Mr. Suretps. That is if the 5-day, 40-hour workweek is to be ac- 
cepted by the several committees on the several railroads. So far as 
my brotherhood is concerned, we did not serve a notice requesting: 
conversion to the 5-day, 40-hour week. But in conferences with the 
carriers, Which began on October 5, 1950, and as a result of a proposal 
of the carriers, we agreed to give consideration to adopting what was 
termed the principle of the 5-day, 40-hour week, with the understand- 
ing that each general committee could at its option elect to convert 
to the 5-day, 40-hour week if as and when it desired. 

Mr. Forresrer. Suppose you got the 5-day workweek, and the stip- 
ulation that a man would earn as much in 40 hours as he had earned 
in 48 hours. Let me ask you: Are those offers satisfactory or not ? 

Mr. Sutzips. No. We also believe that we should be entitled to the 
same kind of treatment that was accorded the nonoperating group, 
that is to say, that our conversion to the 5-day, 40-hour week should 
be with the use of the same formula, including an increase that the 
nonoperating group has received since that time. 

Mr. Forrester. Would you yield on that latter contention if you got 
your 5-day workweek and your 40-hour period, or would you insist on 
this other provision also? 

Mr. Surexps. That is a bargaining situation, Congressman, that I 
would be glad to discuss with the carriers if and when 

Mr. Forrester. I realize that. But you can see the situation that it 
has us Congressmen in, too. Sometime we will have to vote on this. 
We are trying to find out just what is the cause and what is the cure. 

I can understand the problem, and that you would not want to give 
that secret away, and that if you had an opinion and divulged it, it 
might be used against you. 

Mr. Suretps. If you will permit me, Congressman, I think the cure 
for the situation is to put us, as we have suggested, on an equal bar- 
gaining basis with the carriers. In other words, do not divest us of 
our right to strike, if necessary. I believe that if we were placed in 
that position—and I am sincere in that—I believe if we had been in 
that position since we started collective bargaining with the carriers, 
or since we started collective bargaining with the carriers on October 
5, 1950, that this situation would have been behind us a long time ago 
and without the necessity for withdrawing anyone from service. 
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Mr. Forrester. Has your brotherhood adopted a policy to such an 
extent that you can answer this question: If the Murray bill should 
become the law, would that be satisfactory to you? 

Mr. Sutetps. That would help to equalize the situation between us 
and the carrier in the respect that we are here complaining of. 

Mr. Forrester. Of course you know that none of those laws are 
before this subcommittee. 

That is all that I have, Mr. Chairman. 

Mr. Fretenan. Thank you very much, Mr. Shields. We appreciate 
this opportunity of hearing the expression of your views. 

Mr. Suievps. Thank you. I appreciate the time and attention that 
you gentlemen have given this problem. I sincerely hope that you 
will be able to come up with a right answer. 

Mr. Feteuan. We will do our utmost, Mr. Shields. 

Mr. Surevps. I am sure that you will. 

Mr. Fetenan. Mr. Johnson ¢ 


STATEMENT OF W. D. JOHNSON, VICE PRESIDENT AND NATIONAL 
LEGISLATIVE REPRESENTATIVE, ORDER OF RAILWAY CONDUC- 
TORS, WASHINGTON, D. C. 


Mr. Jounson. Mr. Chairman and members of the committee, I will 
be just a few minutes. Iam W.D. Johnson. I am vice president and 
national representative of the Order of Railway Conductors. I reside 
in Washington, D. C., and the headquarters of the Order of Railway 
Conductors is located in Cedar Rapids, Iowa. 

This letter is addressed to the Honorable Michael A. Feighan, chair- 


man, Subcommittee No. 4, Committee on the Judiciary, House of Rep- 
resentatives, House Office Building, Washington, D. C., and reads 
as follows: 


I desire to record the Order of Railway Conductors of America as being op- 
posed to the enactment of legislation to extend the emergency powers of the 
President of the United States with respect to transportation, as provided in 
House Joint Resolution 386, section 1 (a) (27), now before your committee for 
(onsideration. 

I respectfully request that this comunication be incorporated in the hearings 
on House Joint Resolution 386, 

I would like also to say for the record, Mr. Chairman, that the Order 
of Railway Conductors is substantially in accord with the statements 
made by Mr. D. B. Robertson and Mr. J. P. Shields. I would also 
like to say that the Murray bill, S. 2937, and the Crosser bill, H. R. 
7359, express our views with respect to the procedure to be followed if 
and when the railroads are seized by the Government. 

Mr. Fe @uan. Thank you, Mr. Johnson. 

Mr. Forresrer. Mr. Johnson, 1 understood you to say that your 
views were substantially in accord with the two previous witness’ 
views? 

Mr. Jounson. That is right. 

Mr. Forresrer. If you are not entirely in accord, would you mind 
telling us where you fail to concur ¢ 

Mr. Jounson. I have not picked those particular paragraphs out, 
but there may be some references there of things that apply to their 
individual organizations that would not apply to the conductors in 
the operating group. 





EMERGENCY POWERS CONTINUATION ACT 


Mr. Forrester. Thank you. 

Mr. Ferguan. Thank you very kindly, Mr. Johnson 

Mr. Jounson. Thank you, Mr. Chairman. 

Mr. Freiguan. The committee will now adjourn, subject to the call 
of the Chair. 


(Whereupon, at 6 p. m., the subcommittee adjourned subject to the 
call of the Chair.) 
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FRIDAY, APRIL 25, 1952 


Hovse or Representatives, 
COMMITTEE ON THE JUDICIARY, 
Suscommirrre No. 4, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:20 a. m., in room 346, 
Old House Office Building, Hon. FE. L. Forrester presiding. 

Subcommittee members present: Representatives Forrester (pre- 
siding), Pickett, Boggs, and Hillings. 

Also present: Miss Velma Smedley, assistant chief clerk; Cyril 
Brickfield, committee counsel. 

Mr. Forrester. The committee will come to order. I believe that 
on our last hearing we disposed of the question pertaining to the tak- 
ing over of the transportation system. Is that correct? 

Mr. Burrvs. Your last witnesses were on that subject. I think 
that meeting was on April 7, when the brotherhoods testified. We had 
had other items intervening between the transportation items and that 
meeting, I think. 

Mr. Forrester. Mr. Burrus, you know what particular items you 
are prepared to take up at this time, so we will ask you to take up 
the one now that you are ready for. 

Mr. Burrus. Actually we have six items left, and these items are 
1 (a) (7) and 1 (a) (8) of the bill; and 1 (a) (30), 1 (a) (3), and 
1 (a) (31) and 1 (a) (17). They are all that we have not covered. 
We atv prepared to take up as our first items, 1 (a) (7) and 1 (a) (8). 
Colonel Bishop will be our witness on those two items. 

Mr. Forrester. What page will that be found on in the report ? 

Mr. Burrus. They are related items. 1 (a) (7) is to be found at 
the bottom of page 13 of our document 368 that we have been working 
with. You will recall that the Navy testified on item 1 (a) (1), 
which authorizes the Secretary of the Navy to acquire and operate 
buildings and facilities in connection with procurement or construc- 
tion of items; and this is a similar item which is somewhat broader 
that relates to the Army. 

This item 1 (a) (7) authorizes the Secretary of War to provide for 
installations for the manufacture of military equipment at military 
posts and plants. It also includes privately owned plants, and for 
storage and shelter, and to exchange surplus equipment. 

The act also is the only authorization for the appropriation con- 
tained in the fiscal year 1952 Department of Defense appropriations 
to enable the Secretary of the Army to expedite production. It also 

rovides for relaxation of the requirement that title be passed upon 
y the Attorney General. 
523 
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Mr. Forresrer. Is that still on page 13 now that you are talking 
about ? 

Mr. Burrus. Yes, sir; at the bottom of page 15 and over on the top 
of page 14. I would like to call your attention to the fact that in 
the fourth line of item 1 (a) (7) the words “the authority to make 
advance payments to contractors, without certain restrictions” is in- 
correct, and that should be stricken. 

Mr. Forrester. Without restrictions? 

Mr. Burrus. Yes; that whole clause “make advance payments to 
contractors, without certain restrictions” is an authority not con- 
tained in this provision. That is an error. And on page 14, in the 
third line, the next to the last word in that third line, the word “con- 
struction” should be “production.” I stated it that way when I 
described this item, but I wanted to be sure that that is corrected. 

Item 1 (a) (8), the first part of it involving entertainment and in- 
struction of the Armed Forces personnel, has already been testified 
on, and I think Mr. Knott will discuss only the second part of that 
item. But that provides that any funds available for the construc- 
tion of buildings, utilities, and appurtenances at military posts shall 
be available for the purposes specified by existing law. It also has 
a similar requirement for relaxing the requirement as to approval of 
title by the Attorney General. 

Mr. Picxerr. Before the Colonel proceeds, Mr. Chairman, I would 
like to ask Mr. Burrus a question or two. I have not had the under- 
standing at any time during the course of these hearings that any of 
the powers were sought to be extended for the Military Establish- 
ment or any branch of it to acquire realty without specific authoriza- 
tion from the Congress in advance of the acquisition. Am I correct 
in my under standing on that? 

Mr. Burrus. I think that is correct; exc ept I think there was one 
item that items could be acquired under a general authorization, I be- 
lieve, without approval of the specific project. I think that was one 
authority that was sought, and I believe that was involved in item 1 

a ° 
nf Pickxerr. As I look back over it, I think that is correct; but 
I have not had the understanding up until my attention was called 
to it that such was the case. I will just make this observation, and 
it does not apply to the Military Establishment alone, but it applies 
to practically every agency and department of this Government that 
has anything to do with the acquisition, control, and management of 
real estate, that too often they have been guilty of committing them- 
selves to such acquisition of additional real estate without authoriza- 
tion by Congress, specific or general. 

I do not want in this legislation to extend a general power to do 
that without committing themselves in advance to the proper legisla- 
tive committee. Do I make myself clear? 

Mr. Burrus. I would like to call your attention to the amendment 
that was added to the bill that is now Public Law 313, the interim 
emergency powers extension bill. ‘That does contain the provision 
that “nothing i in this bill shall conflict with Public Law 155,” which 
cloes require the agreement of the Armed Services Committee with 
respect to acquirements of real estate and property. 





EMERGENCY POWERS CONTINUATION ACT 525 


Mr. Pickerr. I had in mind that we probably ought to write such 
language at least of that import, if not stronger, into any bill that we 
report out dealing with this subject generally. 

Mr. Burrus. Yes; I would agree. 

Mr, Picxerr. While I have no objection so far as this proceeding is 
concerned to what may be done under any other general or specific 
statute, I do not want to write into this proposed bill any language 
that permits the acquisition, retention and disposition of real estate 
except that they must come to Congress for the power to do it. 

Do I make myself clear on it / 

Mr. Burrvs. Yes. 

Mr. Forresrer. Let the Colonel proceed. 


STATEMENT OF COL. H. S. BISHOP, JR., OF THE PRODUCTION BRANCH 
OF THE PROCUREMENT DIVISION, OFFICE OF THE ASSISTANT 
CHIEF OF STAFF, G-4, ACCOMPANIED BY LAWSON B. KNOTT, DE- 
PARTMENT OF THE ARMY; DR. HANS KUDLICH, CHIEF, INDUS- 
TRIAL FACILITIES SECTION, PRODUCTION BRANCH, PROCURE- 
MENT DIVISION, DEPARTMENT OF THE ARMY; AND RYLAND C. 
BRYANT, CONTRACT AWARD SECTION, PURCHASE BRANCH, 
PROCUREMENT DIVISION, DEPARTMENT OF THE ARMY 


Item 1 (a) (7), Title 50 
Section 773. Extension of other laws. 

The provisions of section 1 (a) and 1 (b) of the Act entitled “An Act to expe- 
dite the strengthening of the national defense,” approved July 2, 1940 (Public, 
Numbered 703, Seventy-sixth Congress) [section 1171 of this Appendix], are con- 
tinued in effect and made applicable to moneys appropriated for the Department 
of the Army for national defense purposes during the period prescribed in section 
16 of this Act [section 776 of this Appendix]. June 5, 1942, ¢. 340, section 13, 56 
Stat. 317; July 26, 1947, c. 343, Title II, section 205 (a), 61 Stat. 501. 


Title 50 


Section 1171. Contracts for Army defense facilities. 

(a) Construction of facilities at military posts; acquisition of military equip- 
ment, munitions, and supplies; suspension of limitations og costs; compliance 
with certain contract conditions ; cost methods of contracting. 

In order to expedite the building up of the national defense, the Secretary of 
the Army is authorized, out of the moneys appropriated for the Department of 
the Army for national-defense purposes during the continuance of the present 
war and for six months after the termination of the war, or until such earlier 
time as the Congress by concurrent resolution or the President by proclamation 
may designate, with or without advertising, (1) to provide for the necessary 
construction, rehabilitation, conversion, and installation at military posts, depots, 
stations, or other localities, of plants, buildings, facilities, utilities, and appur- 
tenances thereto (including Government-owned facilities at privately owned 
plants and the expansion of such plants, and the acquisition of such land, and 
the purchase or lease of such structures, as may be necessary), for the develop- 
ment, manufacture, maintenance, and storage of military equipment, munitions, 
and supplies, and for shelter, at such places and under such conditions as he may 
deem necessary; and (3) to enter into such contracts (including contracts for 
educational orders, and for the exchange of deteriorated, unserviceable, obso- 
lescent, or surplus military equipment, munitions, and supplies for other military 
equipment, munitions, and supplies of which there is a shortage), and to amend 
or supplement such existing contracts, as he may deem necessary to carry out 
the purposes specified in this section: Provided, That the limitations contained 
in sections 1136 [section 1339 of Title 10] and 3754 [sections 259 and 267 of Title 
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40] of the Revised Statutes, as amended, and any statutory limitation with 
respect to the cost of any individual project of construction, shall be suspended 
until and including June 30, 1942, with respect to any construction authorized 
by this Act [this section]: Provided further, That no contract entered into 
pursuant to the provisions of this section which would otherwise be subject to 
the provisions of the Act entitled “An Act to provide conditions for the purchase 
of supplies and the making of contracts by the United States, and for other 
purposes,” approved June 30, 1936 (49 Stat. 2086; sections 35-45 of Title 41), 
shall be exempt from the provisions of such Act [said sections] solely because of 
being entered into without advertising pursuant to the provisions of this section: 
Provided further, That the cost-plus-a-percentage-of-cost system of contracting 
shall not be used under this section; but this proviso shall not be construed to 
prohibit the use of the cost-plus-a-fixed-fee form of contract when such use is 
deemed necessary by the Secretary of the Army. 

(b) Operation and maintenance of facilities: disposal of land and facilities. 

The Secretary of the Army is further authorized, with or without a‘vertising, 
to provide for the operation and maintenance of any plants, buildings, facilities, 
utilities, and appurtenances thereto constructed pursuant to the authorizations 























contained in this section and section 5 [section 1172 of this Appendix], either by * 
means of Government personnel or through the agency of selected qualified com- . 
mercial manufacturers under contracts entered into with them, and, when he a 
deems it necessary in the interest of the national defense, to lease, sell, or other- F 






wise dispose of, any such plants, buildings, facilities, utilities, appurtenances 
thereto, and land, under such terms and conditions as he may deem advisable, 
and without regard to the provisions of section 321 of the Act of June 30, 1932 
(47 Stat. 412) [section 303b of Title 40]. 

(c) Expired. 

July 2, 1940, 10:55 a. m., e. s. t., ¢ 5OS8, section 1, 54 Stat. 712; September 9, 
1940, 9 a. m., e. 8s. t., ¢. 717, Title I, section 103, 54 Stat. 875; June 5, 1942, ¢. 340, 
section 13, 56 Stat. 317; July 26, 1947, ¢. 348, Title IT, section 205 (a), 61 Stat. 501. 

Colonel Bisnor. [ am Col. H. S. Bishop, Jr., Chief of the Produc- 
tion Branch of the Procurement Division of the Office of the Assistant 
Chief of Staff, G—+. I am here primarily to make an opening state- 
ment with reference to that part of this item which deals with the 
expediting funds. 

I have with me Mr. Knott from the Office of the Chief of Engineers, 
who is available to answer any questions on the subject of real estate : 4 
and Mr. Bryant from the contractual aspects that may be developed a4 
here. 

With your permission I should like to read this opening statement. 

Mr. Forrester. Yes, sir. 

Colonel Bisuor. This temporary legislation which expires 6 months 
after the termination of World War II should definitely be con- 
tinued. It constitutes the legal authority that is utilized to provide | 
for the required expansion of productive capacity in both Govern- : 
ment or privately owned facilities, with ownership remaining in the 
Government for those items placed in privately owned plants. 

Under normal peacetime procedure, authority for construction, 
conversion, or expansion of facilities for the procurement of military 
items are reduced to a minimum and limited to specific items which 
may be required during such periods. The normal procedures do not 
permit the provision of required facilities which are immediately 
needed when an emergency occurs. Nor is provision made for the 
expansion of privately owned productive capacity. Such expansions 
of both Government and privately owned plants immediately become 
necessary in the case of a threatened emergency, such as occurred in | 
World War II and again with the start of the Korean incident. ; 

Insofar as construction at military stations is concerned, it has been 
the practice to obtain specific authorizing legislation annually. This 
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is clearly not feasible in the case of construction or expansion of plants 
needed particularly to break unforeseen bottlenecks in defense pro- 
duction. If it were possible to foresee and predict accurately where 
the pinch will be, specific authorizing legislation could be obtained. 

However, the need for expansion of existing plants or construction 
of new ones arises suddenly, and delay in meeting the need at once 
might be fatal to the defense production program. The proposed 
extension of certain provisions of Public Law 703, Seventy-sixth 
Congress, dated July 10, 1940 (50 U.S. C., App. 1171 (a) (b)) would 
continue the only statutory authority for necessary expansion at such 
times. 

During World War IT, this authorization proved of inestimable 
value in providing for the rapid expansion of productive capacity by 
the construction of Government-owned and expansion of privately 
owned plants. The use of funds appropriated under various appro- 
priations to the total of some $10,106,000,000 were broken down as 
follows: 

Expediting production of equipment and supplies___.___________ $6, 972, 000, 000 
Defense aid (for expediting production )—_——_- Dando é 609, 000, 000 
Other War Department funds (fer expediting production) ——__-. 728, 000, 000 
Defense Plant Corporation... <2 55. nuk _. 1, 797, 000, 000 


SOR RS es SS 


Of the above total, expenditures for the use of Air Force and Man- 
hattan project totaled $4,553,000,000, thus leaving a balance applicable 
to War Department (Department of the Army) of approximately $5,- 
553,000,000 expended for the provision of expanding productive ca- 
pacity to cover emergency requirements. It should be noted that, based 
on change in price structure, this expansion would today approxi- 
mate some $10,000,000,000, 

With the start of the present emergency, the expansion of industrial 
capacity for the production of Army procured military items, and the 
rehabilitation of Government-owned plants which had been retained 
and maintained on a minimum basis was started with an initial appro- 
priation of expediting production funds for fiscal year 1951 of $125,- 
000,000. During the remainder of that fiscal year, by supplemental 
appropriations, $975,000,000 in addition was made, available. Dur- 
ing fiscal year 1952, $1,000,000,000 was made available for the same 
purposes (Publie Law 179, 82d Cong.). 

These funds have been and are being utilized for the rehabilitation, 
expansion, and conversion of plants retained under Government con- 
trol during the peace years, the construction of certain additional 
specialized plants for the production of items not normally produced 
by civilian industry, and the conversion of existing privately owned 
plants to the production of military items. 

Under existing international relations, emergency conditions may 
arise at any time without forewarning. In such eventuality time is of 
the essence in providing for the expansion of productive capacity. 
It is believed that only by continuing in effect the only statutory 
authority which will provide for the rapid expansion of productive 
capacity, not possible under normal budgetary procedures, can the 
rapid expansion required during emergency be accomplished. 

Mr. Forrester. Do you have any other comment, Colonel? 

Colonel Bisnor. No, sir. 





528 EMERGENCY POWERS CONTINUATION ACT 


Mr. Forrester. Any questions, Mr. Pickett? 

Mr. Pickerr. Colonel, I direct your attention to the middle of page 
L of your prepared statement, the sentence which reads: 

Insofar as construction at military stations is concerned, it has been the 
practice to obtain specific authorizing legislation annually. This is clearly not 
feasible in the case of construction or expansion of plants needed particularly 
to break unforeseen bottlenecks in defense production. 

I presume that second sentence refers to privately-owned plants; 
does it not? 

Colone! Brsnor And also to that portion of our Govermment-owned 
plants that are in stand-by condition. 

Mr. Pickerr. Now then, it occurs to me that the thing has just been 
reversed here. You say it has been the practice insofar as construction 
of military stations is concerned to obtain specific authority. 

Colonel Brsor. We have a construction bill each year for “Com- 
mand and general construction,” followed by an appropriation bill. 

Mr. Pickxerr. That is correct. Now then, that is dealing with the 
construction of facilities at military stations. 

Colonel BrsHor. That is right, sir. 

Mr. Pickerr. And you get that specific authority annually ? 

Colonel Bisuor. That is right. 

Mr. Picxert. It looks to me as if in view of our general concepticn 
of the ownership of property and acquisition of it in this country 
that maybe vou ought to be getting your specific authority to do those 
things you want to do when you are dealing with privately-owned 
plants, rather than upon military installations. Would you piease 
explain that so that I can understand what you «re dealing with? 

Colonel Bisrror. | would like to have Dr. Kudiich do that. 

Dr. Kupricn. In the case of the expansion of private plants which 
becomes necessary ina condition such as we have at the present time, 
we limit such expansions where possible to the acquisition of equip- 
nent and installation, together with minor changes, which may be 
required in the plant, in which cases the Government retains owner- 
ship to the facilities which are installed. 

Those cases arise as we go out to procure the end item. You do not 
know until you have gotten quotations from the manufacturers as to 
what facilities will have to be supplied by the Government. In one 
plant it may be a certain amount; in another plant it may be an en- 
tirely different amount, which must be evaluated, of course, in award- 
ing a contract. 

But it is not until that time that we know what is going to be re- 
quired in any particular plant. For that reason you could not provide 
in advance for any particular plant the amount of money required for 
expansion or what that expansion would consist of. 

Mr. Pickerr. You mean you cannot plan in advance in connection 
with those matters as you can plan in advance for the construction 
at a military establishment ? 

Dr. Kupticu. I would like to explain it in this way. In the case 
of your normal military construction budget outside of an emergency 
period, those plans are evolved fer specific Government-owned loca- 
tions. No. 1, we know what the condition is there; No. 2, it goes 
through a long period of detailed planning and estimating as to what 
is required, and requires a long period of time to get the information 
together. 
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In the case of the private plants, until you have received your pro- 
osals and know where you are going to put it, you do not know what 
is required in those plants. 

Mr. Pickerr. Yes; but in the one case in your illustration there, 
Doctor, you have assumed that it is a normal long-range peacetime 

eration. But we are not dealing with that in any part of this bill. 
We are dealing with an emergency situation here, and I assume that 
in your emergency situation for construction at a military establish- 
ment you are faced with the same practical problem that you are faced 
with in connection with a privately owned institution that you want 
to expropriate or otherwise take over and expand and put into operat- 
ing condition. 

Dr. Kupuicu. That is correct, sir. 

Mr. Picker. Unless I have missed the point here now. then it looks 
to me as if you can do your advance planning on a long-range basis— 
certainly not as to every nail or gallon of paint or a new bolt or screw— 
but at least in principle you can do your planning for expansion be- 

cause you know the requirements for the munitions or other necessary 
items to wage a successful conflict that require manufacturing capacity 
as well as you know the requirements for housing or testing grounds 
or laboratories or what-not on military installations. 

It looks to me as if you could know that. 

Dr. Kupiicu. Insofar as our military owned plants. you are speak- 
ing of? 

Mr. Picker. I was speaking of both of them. 

Dr. Kupiicu. I was trying to explain in the first case, when you 
brought up a point of possibly the private plants being the prime 
consideration here; in the case of the military plants, the military 
owned industrial plants, as you say we have our planned output from 
those plants based on certain assumptions. However until the Ko- 
rean situation arose, we had no means of bringing these plants up to 
date. 

They are plants which in most part were built on a temporary basis 
during World War II and were assumed in a large number of the 
‘vases to have a 5-year life. We have been trying to maintain those 
in accordance with the funds which were provided for that purpose, 
and the condition of those plants was not such that they were able to 
go to work immediately. And in the case particularly of our tempo- 
rarily constructed stand-by plants, deterioration had set in to such 
a degree that within the buildings, underground, and so forth, it was 
not possible to plan exactly what those things would cost on a plant- 
by-plant basis. 

Mr. Picxerr. Doctor, I want to ask this question. Would the pro- 
visions of section 1 (a) (7) or any other section of Document 368 
which is before us for consideration in this hearing give the Military 
Establishment or any other agency of the Government the right to 
acquire real property ‘that is not now Government owned and operated 
without coming to Congress for specific authorization to do so? 

Dr. Kupricu. I believe that was explained by Mr. Burrus, and your 
belief that there should be a specific tie-in in the requested legislation. 
At the present time we are clearing under this other law any acquisi- 
tion of real estate. 

Mr. Pickerr. Yes, sir; I understand that. But can you answer my 
question “Yes” or “No”? 
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Colonel Bisnor. Mr. Knott, could you answer that from the real- 
estate angle? Is there anything in this bill that authorized the acqui- 
sition of real estate without going to the Congress ? 

Mr. Knorr. The answer, Mr. Pickett, is “No, sir.” 

Mr. Forrester. Mr. Boggs? 

Mr. Boees. Colonel, if this particular provision is not continued as 
un emergency authorization, could you give us an idea of just exactly 
what would happen at the present time? 

Colonel Bisnor. If it were not continued ? 

Mr. Bocas. Yes; one or two examples you may have. 

Colonel Bisnor. As an example, under the present authority given 
here with the money appropriated, we can ale a program upon rec- 
ommendation of the Chief of Ordnance for the development of the 
tank program, both in the assembly and in certain cases the assistance 
to component manufacturers, As soon as the money has been pro- 
gramed for the end-item production and the designation of the se- 
lected facility has been made known, they come to us with their pro- 
gram stating estimates of costs which they have gotten by going to 
the engineers. It comes through us, obtains G—4 approval, and then 
goes to the Under Secretary for final approval; and the money is 
released by the Army Comptroller. 

But before we can actually approve the use of this money for the 
specific site involved, we must get clearance from the Office of Defense 
Mobilization (Facilities Review Board), who indicate to us whether 
there are existing facilities available that could be used probably at 
less cost than indicated in our request; although the matter of cost 
is not involved too much there—it is a matter of the question of avail- 
ability of site to avoid creation of a new facility if a facility is in 
existence. 

Although that procedure seems a little bit involved, it is not time- 
consuming; it can be done rather quickly. If we did not have this 
authority, then the only money available is the money available for the 
actual end-item procurement. It would then be necessary to follow 
a procedure, every time we have a program, of coming to Congress and 
asking for specific authority for the construction or the development 
involved. 

I keep using the word “construction.” Construction is not so much 
involved; practically 85 percent of this money goes into the provision 
for machine tools and industrial equipment. 

Mr. Boces. For example, you refer to tank plants, I think. Can 
you give me one example of a tank plant that is operating under this 
right now ? 

Colonel Bisnor. We have Cadillac in Cleveland, where we acquired 
the property—it is Government-owned property—by exchange of one 
of our pieces of property with the Air Force. As soon as Cadillac was 
selected to run that plant, we were able to convert this plant, by means 
of this money which had been appropriated in broad terms—if you 
remember, the terms with which we came to Congress are rather broad 
terms, with a lot of flexibility in the use of it, but under rigid control. 

So, we were able to immediately support that program with this 
money available. 

Mr. Boaes. I do not want to be too detailed, but I want to see exactly 
how this thing works in a specific instance. Here this land was already 
Government-owned by one or another agency, the Air Force I think 
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you said; and, by swapping some other Government-owned property 
with the Air Force, you got “the site and facilities for the Cadillac tank 
manufacture. 

Colonel Bisnor. Buildings only; it was an empty building. In 
fact, it was a storage place for the Agriculture Department, and we 
had quite a time getting them out of it. But nevertheiess it was a 
racant building. It was one of the Air Force’s projected buildings for 
use in time of war. In other words, it was Department reserve. 

Mr. Boces. But I do not see how this broad authority necessarily 
was essential to that transaction. 

Colonel Brsuor. Well, it was essential in a rapid provision of funds 
for the acquisition of the machine tools in the setting up of that plant. 

Mr. Boces. The machine tools now are owned by the Government / 

Colonel Bisnop. Yes, sir. Now, you take another plant, which is 
the Chrysler-operated plant up in Newark, Del.; that was a building 
which they have bought with their own funds, but under a certificate 
of necessity. We are providing the tools and the tooling for that 
plant. 

Mr. Boces. The machine tools in there are Government property / 

Colonel Bisnor. That is right, with the provision that at the end 
of our contract—I think it is 90 days after that—we have to clear our 
tools out of there. 

Mr. Bogss. Does this authority that we have in question here cover 
this ownership and procurement of the machine tools to put in there? 
Ts that a specific example ? 

Colonel BrsHor. That is right. 

Mr. Boggs. It does? 

Colonel Bisnop. It does. 

Mr. Bocas. Incidentally, I was up there yesterday and spent prac- 
tically the entire day and drove the third tank around the track there 
that has come eff of that production line. 

Colonel Bisnor. We could give you a report of the many plants. 
If we had a war plan whereby we knew just who our wartime pro- 
ducers were going to be, we could have this definite dev elopment: but 
we do not with the system, particularly now, where the emphasis in 
many cases is on contracts by advertisement. It is not possible. 

Mr. Boees. But, without this authority, this specific emergency 
power which you are asking an extension of, there is no other au- 
thority in the Government to enter into an agreement, for example, 
with Chrysler, which set up the plant at its own expense and bought 
the property under a certificate of necessity. I recognize that; but, 
to get all these machine tools they have in there, this is the only au- 
thority the Government can operate under ? 

Colonel Bisnor. Mr. Bryant from our Purchases Division can an- 
swer that. 

Mr. Bryant. Public Law 413 does provide by interpretation that 
we can place Government-owned machine tools in the hands of Gov- 
ernment contractors for Government production. Using Chrysler as 
an example, where title II came into that picture was that we have 
machine tools and certain items of equipment that are determined 
quasi-nonseverable, such as the heavy cranes that you saw to handle 
the heavy single cast turrets. Also specifically the test*track, which 
has no sarthly, use for commercial production other than tank testing. 
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That was submitted up and approved personally by the Under 
Secretary, who approved the contract as written. That is the sole 
authority for that type of operation. 

Mr. Forrester. Colonel, where do you get the money to perform 
under this emergency provision you are asking for / 

Colonel Brsnor. It is a specific appropriation, 

Mr. Forrester. Is it included in a specific appropriation ¢ 

Colonel Bishop. The money that we have right now is Public Law 
179. That is the money we are operating under now, Public Law 
179 of the Eighty-second Congress. But the money is not in a revolv- 
ing fund; it is a separate item, separately defended in the bill. 

Mr. Forrester. What I am trying to find out now: Did the first 
session of the Eighty-second Congress provide you funds to use for 
this specific purpose ¢ 

Colonel Bisnor. Yes; we got it in two lumps. We got $125,000,000, 
and then later a supplemental appropriation of $975,000,000. Tn fiscal 
year 1952, we got an additional $1,000,000,000, 

Mr. Forrester. Could it under this program or under this power 
create the expenditure of money not included in an appropriation bill 
and passed in the last Congress ? 

Colonel Brsnor. I do not believe so. 

Mr. Forrester. I think that that isa matter that ought to be cleared 
up. If it can be, we would have no idea how much money was going 
to be spent. 

Dr. Kupticn. No, sir: it is specifically appropriated money to this 
amount by the Congress. 

Mr. Forrester. It just struck me that anvone who had the authority 
to make a contract in the name of the Government could bind the 
Government to make payments. So, I am wondering if under this 
authority there can be several billions of dollars 

Colonel Bist ry. No, sir. This money can only be spent in support 
of the procurement of end items for which the Congress has appro- 
priated money, and it is to provide the means of producing those 
items and cannot be spent in excess of the amount of money appro- 
priated. 

Mr. Forrester. In other words, now, there must be an appropriation 
before this money can be spent? 

Colonel Brsnop. Yes, sir; there must be authority to make tanks 
before we can go out and say we are going to get a building to make 
tanks. 

Mr. Forrester. In other words, now, if this power is granted you 
cannot make contracts and bind the Government, and then it follow 
that there has got to be an appropriation to pay that debt off? 

Colonel Bisnor. No, sir. 

Mr. Forrester. But, as I understand you now, there must be an 
appropriation before you can spend this money ? 

Colonel Brsrror. There is only one thing here: that this money pro- 
vides the initial expansion :nd in some cases a broadening of the base 
which permits in the case of future appropriations an extension of the 
contract for tanks. It provides a means of doing that work in this 
plant; but, by virtue of providing the plant, it does not generate con- 
tracts without the specific authority of the Congress to cover those. 
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Mr. Forrester. What would happen now if you did make a contract 
with some tank company and there was not enough money in that 
appropriation that had been passed by the Congress to pay off that 
contract? What would happen then 4 

Colonel Bisnor. Mr. Bryant is the contract man here. 

Mr. Bryant. We cannot make a contract without funds being avail- 
able. We have to note the appropriation symbol and the amount of 
said funds obligated under that contract. I think Colonel Bishop is 
talking about a plant which is constructed from funds which have 
been appropriated and supply contracts are tied directly to that plant 
expansion from funds which have previously been appropriated. 
Future use of the plant is because of title vesting for the plant ex- 
pansion in the Government. 

Mr. Forrester. In other words, no contracts are made in anticipa- 
tion of an appropriation / 

Mr. Bryanr. No, sir. 

Mr. Forrester. We have been operating under this power a pretty 
good while now. How much progress have you made in these plants, 
both Government and privately owned? You have made, I would 
assume, substantial progress by now on that, have you not? 

Colonel Brsnor. 1 make this remark as far as the number of plants 
are concerned. We have 72 plants, 17 arsenals and 55 stand-by plants, 
We have 38 of the National Industrial Production Reserve, which is 
under the control of the GSA. Then we also have allotted to us ten 
other installations for inspection only. That is the basis and the field 
in which we work in Government-owned plants. 

Dr. Kudlich can tell you about what progress we have made in ex- 
pending this money to bring some of those into operation for carrying 
out our current operations. 

Dr. Kupricu. I have here a statement as of 29 February. However 
it is classed as “Confidential.” 

Mr. Forrester. If you have some things that you do not want to 
go into the record now, kindly indicate that, because I recognize that 
there may be some information you gentlemen may not want the 
public to have. We certainly want to cooperate with you to the fullest 
extent in that respect. 

Dr. Kupticn. That I would like to submit, which shows the progress 
at this time which is being made in these plants which we are activat- 
ing. 

Colonel Bisnor. Would it be of value to give them the amounts of 
money expended there? That is not confidential. 

Dr. Kvupticu. As to the over-all total which we have authorized to 
date, out of the over-all appropriated moneys for this purpose, we 
have authorized the expenditure of approximately $1,400,000,000, of 
which $810,000,000 went into Government-owned plants and $580,000,- 
000 into privately owned plants. 

Mr. Forresrer. I did not particularly care about the amounts of 
money that you had expended. Here is what I am trying to find out. 
We have had a police action in Korea since June 1950, Prior to that 
time we had been operating under the emergency powers, and up until 
the present time we operate under those emergency powers. 

Consequently, I would think it would be fair to assume that we had 
made substantial progress in providing the tools and the equipment 
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and so forth for the purpose of turning out the accoutrements of war 
like planes, tanks sist so forth; because if we have not done that up 
until this time it would seem to me that we had certainly been 
guilty of quite a bit of negligence; because of the emergency we are 
in now, if we have got to wait and get plants tooled and so forth, it 
seems to me we are in a bad situation. 

Dr. Kupiicn. As a matter of fact, what has occurred, those powers, 
insofar as creating productive capacity, were not used between 145 
and the inception of the Korean emergency. 

Mr. Forrester. But they were, I am sure, invoked in 1950. 

Dr. Kupricu. They were immediately invoked in 1950. 

Colonel Bisnor. I think in general answer to your statement, Mr. 
Chairman, we can say that we have made substantial progress in the 
provision of facilities to meet the current production for the Korean 
operations. 

Mr. Forrester. Or anything else that you might reasonably an- 
ticipate that might follow. 

Colonel Bisnor. Yes. However, there is a continual need for the 
provision of facilities to meet the production of newly developed items 
that are coming off, as you know, at a pretty rapid rate, and in some 
cases, under authorized directives, to provide an expansion of the 
base. But our present effort is devoted H vit entirely to the provision 


of facilities for carrying on the Korean operations. 

Mr. Forrester. I am sure that you gentlemen understand what I 
am trying to find out. If our plants have not been tooled by now to 
produce planes and produce tanks, then in the foreseeable future we 
are in a pretty bad situation because you are a long way from 


tanks and you are a long way from planes if you are now trying to 
figure on tooling the plants for them. 

Counsel, any questions ? 

Mr. Brickrteip. Colonel, I would like to ask a question in relation 
to these privately owned plants. Where the situation calls for a 
change in the structure of a particular building of a privately owned 
plant, what provision is made between the Government and the private 
contractor for the equitable settlement or adjustment for the moneys 
expended in converting the plant, when the use of that plant is no 
longer needed ? 

Colonel Bisnor. I would like to have Mr. Bryant answer that 
question. 

Mr. Bryant. I think I can answer your question in two parts. One, 
what is the equitable settlement after expiration of the use of the 
facilities in defense production? Or the arrangement ? 

Mr. Bricxrrecp. Or the arrangement. 

Mr. Bryant. Or the arrangement. That is a negotiation prior to 
the execution of the contract. We have many examples—I can give 
you one specific one—where we are required to convert a storage 
building into an operating administrative office for the production of 
an end item. We had to furnish expediting production funds under a 
title II, World War I Powers Act contract to provide for the reinforce- 
ment of the floor, the reconversion of the roof, and to instail certain air 
conditioning ducts and condensers. 

In that contract there is presumably a use—in fact, it is inserted 
in the contract—a governmental option of use for a period of 5 years. 
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We determined that after that expiration of use, plus the option to 
renew if the emergency continues, the contractor could purchase and 
would purchase those expanded nonseverable facilities at a price not 
less than 50 percent of original installation cost. That is based on 
structural determination of our use, on normal amortization. That 
is not expedited amortization. 

Mr. Bricxrtecp. I would like to ask this further question. Is there 
ever a situation where they agree in advance to restore the plant 
to its original condition ? 

Mr. Bryan. That has been a continuing negotiation problem that 
I am sure you are aware of. All of the private contractors want to 
be reconverted at the expiration of defense production back to where 
they can immediately resume commercial item production, Auto- 
mobile manufacturers are a prime example, 

However, we have so far won the negotiation by stating that we pay 
for the tooling of defense production; their normal commercial item 
includes tooling for that commercial item. Therefore we do not re- 
store. 

You, I think, are talking about the World War II termination prob- 
lem of filling in the holes. We have so far removed our equipment 
and they restore their facilities for the production of their com- 
mercial life. 

Mr. Brickrievp. Other than the removal of equipment, let us say, 
where a plant building has been structurally changed and you have to 
restore it to its original position, 

Mr. Bryanv. No, sir. We will pay for incidental structural dam- 
age caused by the immediate removal of the Government-owned tools. 

Mr. Bricxrrep. I have one other question, and that is in connection 
with these appropriation bills. I understand that this particular 
section is closely alhed with 1 (a) (1) relating to the Navy, and its 
procurement of facilities and installations. It is my understanding 
that the witness, Mr. Chermak, who testified in relation to that par- 
ticular section said that appropriations are made or provided for in 
the Navy’s budget. In other words, when the Navy submits its budget 
for the fiscal year 1953, therein is provided for appropriations for the 
procurement of facilities for the expediting of production. 

As I understand it, that is not the case under this particular section, 
that specific appropriations are asked for from time to time and are 
authorized by the Congress. 

Mr. Bryant. That is Colonel Bishop’s question, but we are specifi- 
cally asking for the appropriations. Public Law 179 is the example of 
the appropriation of funds by which we use the authority vested here 
to obligate and expend such funds. 

Mr. Pickxerr. Colonel, you told us a few minutes ago that there had 
been two appropriations totaling $1,100,000,000 for use for the pur- 
poses we are discussing. Can you, without revealing classified infor- 
mation, tell me how much has been spent in the current fiscal year? 

Colonel Brsnor. Dr. Kudlich has this and started to give it to you 
a while ago. 

Dr. Kupiicn. I cannot say, sir, what has been actually spent; but 
what has been approved for projects out of the total between the 1951 
and 1952 appropriations of $2,100,000,000. We have authorized proj- 
ects to the amount of $1,391,000,000, 

Mr. Pickxerr. About 40 percent of it is still unobligated, then. 
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Dr. Kupticu. Except for this one proviso that $400,000,000 has 
been withdrawn from that fund, bringing the total to $1,700,000,000 
instead of the original $2,000,000,000. 

Mr. Pickerr. Then I assume that that $400,000,000 withdrawal was 
on proper authority, Has it been entirely deleted from your program, 
or has it been converted to some other use ? 

Dr. Kupiicu. I cannot answer that at this time, sir. 

Mr. Pickerr. You gentlemen bear in mind the last question I 
asked in the original examination made of the witness regarding 
whether this section we are discussing or any other section in the 
document gave authority to acquire real estate without previous com- 
mitment by the Congress for that authority—the answer to which 
question was “No.” 

The language on page 14 of the document reads thus: 

Insofar as this statute provides for a relaxation of the requirement that title 
be passed upon by the Attorney General, its termination would be detrimental in 
view of the urgency connected with the acquisition of real estate under the cur- 
rent building program and the time usually required for obtaining a complete 
title search from the Department of Justice. 

It occurs to me that the statement in the document conflicts with 
the answer I have gotten to that question. What is the reason for 
not recognizing the conflict ? 

Mr. Knorr. That is a keen observation, Mr. Pickett. That is true 
and I had hoped to be able to explain that, in the make-up of this ex- 
planatory statement, in the early stages, there was a procedural dis- 
cussion of the acquisition process. There was talk about the time it 
takes to put together an abstract of title and then the subsequent re- 
view of that title by the Attorney General. That is the only explana- 
tion that I can offer for this statement appearing as it is here. 

It isa fact that we have received from time to time authorization not 
only to acquire real estate, but to acquire it without reference to this 
provision of law requiring the prior approval of the Attorney General, 
wherever it was felt that that was necessary. 

That authority is contained in the current authorization act, Public 
Law 155. That, as you know, Mr. Pickett, is the same law which also 
requires that each transaction be subsequently reviewed by the Armed 
Services Committees. So I believe that from a real estate standpoint 
the safeguards have been provided. I believe also that if we are talk- 
ing about this item (1 (a) (7)) asa real estate problem, it would not 
alone support, maybe not warrant, the full consideration of this com- 
mittee. I believe the other things are persuasive, however, that have 
been pointed out with relation to the contract aspect. 

From a real estate standpoint, [ do not believe it would be persuasive. 

Mr. Pickerr. That brings on this question. Under Public Law 155, 
or whatever its proper designation is, you do have the authority to 
acquire real estate ; and under your usual proceedings, you submit your 
requirements to the proper legislative committee for approval or re- 
jection before you make the acquisition. Is that not correct ¢ 

Mr. Kworr. That is right, sir. 

Mr. Picxerr. Then I again ask this question, in order that we may 
make it clear: Does this section 1 (a) (7) or any other section of docu- 
ment 368 confer any additional authority upon the military or any 
other agency of the Government to acquire real estate that does not 
already exist in some other statutes that have heretofore been passed ? 
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Mr. Knorr. This does constitute authority to acquire real estate for 
industrial type installations. That authority could not be exercised 
without an appropriation and without a subsequent clearance with the 
Armed Services Committees in accordance with title VI, Public Law 
155, I think the answer to your question, Mr. Pickett, would be that 
this is one segment of the general authority for acquisition of projects. 
This would authorize, subject to the appropriations which in this case 
have been provided in Public Law 179, the acquisition of real estate 
for industrial installations, subject to clearance with the Armed Serv- 
ices Committees. 

Likewise, Public Law 155 in a little different format provides spe- 
cific projects and provides specific authority to acquire. Funds have 
been appropriated for those acquisitions, and we are now in the process, 
from time to time, of coming into agreement with the committee— 
both Armed Services committees of Congress, of the House and Sen- 
ate—with respect to those particular real estate transactions. 

Mr. Picxerr. The original question I asked in the beginning and 
the question I have just asked you I intended to be of the same import. 
Did you so understand ? 

Mr. Knorr. That is right, sir. 

Mr. Pickett. Then you have given me two directly opposite an- 
swers. You first said the answer was no, and now you say it is yes. 
Now which is the correct one, or is there some qualification to either 
one of them that will explain the apparent difference ? 

Mr. Kworr. I had _ understood that your original question was 
whether this act provided any authority for the acquisition of real 
estate without the prior approval of Congress, and I had in mind— 


and I thought you had in mind by that prior approval of Congress— 
coming into agreement with the Armed Services Committees. 
We do not consider that we have authority to buy any real estate 
for military purposes without coming into —— with the Armed 
l 


Services Committees under any authority of law. 

Mr. Picxerr. And this would not enlarge upon your theory of the 
thing if enacted into law? 

Mr. Knorr. No, sir. 

Mr. Pickxerr. Then neither this section nor any other section of 
document 368 grants you any additional authority for the acquisition 
of real estate other than that you already have under existing law or 
statutes. Is that right? 

Mr. Knorr. That is right, sir. 

Mr. Forrester. In other words, Mr. Witness, you get a general 
appropriation when you want to acquire real estate. You do not ap- 
proach Congress; you go to the Armed Services Committees, and the 
Armed Services Committees approve or disapprove? 

Mr. Knorr. That is right. That is the third step, Mr. Forrester. 
There is a general authorization first; there is a general authorization, 
and then there is an appropriation, and then there is a clearance of the 
individual transaction with the Armed Services Committees. 

Mr. Forrester. Of course your general authorization is quite 
general. 

Mr. Knorr. That is right. 

Mr. Forrester. It just authorizes you to spend, 
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Mr. Knorr. It authorizes us to acquire, and in that way meets the 
requirement of the Constitution vesting Congress with jurisdiction 
over real-estate matters. 

Mr. Forrester. Then the only people who know anything about it 
are the military and the Armed Services Committees, cleared through 
them. Is that right? 

Mr. Knorr. No; I do not think so, sir. 

Mr. Forresrer. Would a common Congressman like me know any- 
thing about it? 

Mr. Knorr. I believe that you would know about every project that 
was authorized for acquisition in Public Law 155. 

Mr. Forrester. How would I know that ? 

Mr. Knorr. I believe there is public notice. 

Mr. Forresrer. My idea is that they are general appropriations, 
and that then the military and the armed services talk the matter 
over; they select the sites. That has been my experience. 

Mr. Knorr. I am not here as either an advocate or opponent of title 
VI. 

Mr. Forrester. But is that not right now’ And a Congressman 
who is not on the Armed Services Committee knows nothing on earth 
about it. Is that not correct ? 

Mr. Knorr. My understanding is, and I do know that just from 
the standpoint of the submission of these projects, that there are some 
75 copies submitted. My understanding is that in addition to the 
members of the committee, the Congressmen in the area affected are 
notified and provided with an opportunity to comment on the project. 

Mr. Forrester. I happen to know about a Congressman that got an 
installation and did not even know anything about it and was the 
only man in his entire district that did not know it. I might tell you 
you are looking at that Congressman. So that is the situation we 
would be in right here. Is that not true? 

Mr. Knorr. I do not think that that has any particular relation- 
ship to this, but rather to the type of procedure under Public Law 155. 

Mr. Forrester. But in acquiring real estate, a common Congress- 
man would know nothing about it. Is that not right? 

Mr. Knorr. That certainly seems to have been your experience. 

Mr. Forrester. I am just wondering, am I the only one who has 
had that experience / 

Mr. Knorr. That is the first I have heard. I will take it on myself 
to see that you are notified concerning Army projects. 

Mr. Burrus. Mr. Chairman, to make the answer complete, I would 
like to add one fact. I want to be sure it is in the record. In Public 
Law 313, there is a section that provides that : 

Nothing in this Act shall be construed to repeal or modify section 601 of 
Public Law 155, Eighty-second Congress, first session, relative to coming into 
agreement with the Committee on Armed Services of the Senate and of the 
House of Representatives with respect to real-estate actions by or for the use 
of the military departments or the Federal Civil Defense Administration. 

Now that same section we will offer as an amendment to House 
Joint Resolution 386. It is not in there yet. I wanted to make that 
statement clear. 
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Mr. Forrester. I think that section very clearly provides or fixes 
it where a common Congressman would not know. 

Mr. Pickxerr. If I understand your procedure, you have general 
basic authority for the acquisition of real estate under Public Law 
155, I believe. You come before the Appropriations Committee of 
the ‘Congress with a general outline of your requirements for acquisi- 
tion of real property and you ask for a lump-sum appropriation for 
that purpose. Then when you have decided that X acres on tract 
Y in a certain locality are what you must have, you bring that pro- 
posal up to the Armed Services Committee, submit it to them, and 
they either approve or reject before you actually make the acquisi- 
tion. Is that it? 

Mr. Kworr. That is right, sir. ; 

Mr. Pickxerr. And this proposal nor any other proposal in this 
document would not change that rule? 

Mr. Knorr. No, sir. 

Mr. Forrester. Is that all on that? 

Mr. Burrus. Yes, sir. The only point 1 was making—maybe it was 
missed—that is, provided that the section that is in Public Law 313 
that I just read is inserted in House Resolution 386. 

Mr. Pickerr. Then we get down to the point that we have to insert 
that section in order to prevent from happening what I do not want 
to happen ? 

Mr. Burrus. That is correct. I wanted to make that perfectly 
clear—unless Pablic Law 155 were interpreted as applying to this 
without it. Iam saying just to be absolutely certain. 

Mr. Pickxerr. Let us just be certain. 

Mr. Burrvs. We had planned to do that. 

Mr. Forrester. I am pretty well set on the point I was trying to 
develop. 

What is your next section ? 

Mr. Burrus. I wanted to ask Colonel Bishop if he had any testi- 
mony he wanted to offer on 1 (a) (8), whether you feel that is covered ? 
That is the provision that any funds available for construction of 
buildings, utilities, and so forth shall be available for purposes speci- 
fied by existing law without regard to provisions of title X of the 
United States Code. Did you cover that in your statement ? 


Item 1 (a) (8), Title 50 


Section 761. Entertainment and instruction of enlisted personnel; employment 
and pay of internes. 

The Secretary of the Army is authorized out of any moneys available for the 
Department of the Army to provide for entertainment and instruction in connec- 
tion with the welfare of enlisted personnel; to provide for the employment of 
internes who are graduates of or have successfully completed at least four years’ 
professional training in reputable schools of medicine or osteopathy in the Army 
Medical Service, at not to exceed $720 per annum, June 5, 1952, ¢. 340, section 
5, 56 Stat. 314; July 26, 1947, c. 343, Title II, section 205 (a), 61 Stat. 501; June 
28, 1950, c. 383, Title III, section 307, 64 Stat. 270. 


Section 767. Same; acquisition of land, rights pertaining thereto, leasehold and 
other interests, temporary use; approval of title. 
Any funds available for construction of buildings, utilities, and appurtenances 
at military posts shall be available with the approval of the Secretary of the 
Army for the purposes specified by existing law and in appropriation Acts, 
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including the acquisition of land, rights pertaining thereto, leasehold and other 
interests therein, and temporary use thereof, without regard to the provisions of 
sections 1136 and 3648, Revised Statutes, as amended (section 1339 of Title 10; 
section 529 of Title 31), and the land and interests therein, including the tem- 
porary use thereof, may be acquired and construction may be prosecuted thereon 
prior to the approval of the title by the Attorney General as required by section 
355 of the Revised Statutes, as amended. [Section 733 of Title 10; section 520 
of Title 34; section 255 of Title 40; and section 175 of Title 50.) June 5, 1942, ¢. 
340, section 7, 56 Stat. 316; July 26, 1947, c. 343, Title II, section 205 (a), 61 
Stat. 501. 

Section 771. Same; acquisition of leasehold and other interests in land; 

temporary use; approval of title. 

Any funds available for military construction, defense installations, in addi- 
tion to the purposes for which available under existing law or appropriations, 
shall be available for the acquisition of leasehold and other interests in land, 
and the temporary use thereof, without regard to sections 1136 and 3734, Revised 
Statutes, as amended (section 1339 of Title 10 and sections 259 and 267 of Title 
40), and the land, and interests therein, including the temporary use thereof, 
may be acquired and.construction may be prosecuted thereon prior to the ap- 
proval of the title by the Attorney General as required by section 355 of the 
Revised Statutes, as amended (section 733 of Title 33, section 520 of Title 34, 
section 255 of Title 40, and section 175 of Title 50), and shall remain available 
for such purposes during the period prescribed in section 16 of this Act [section 
776 of this Appendix]. June 5, 1942, c. 340, section 11, 56 Stat. 316. 

Mr. Knorr. We intended to cover that, too. 

Colonel Bisnor. It does not come under the production set-up. It 
would be under the engineers. 

Mr. Burrus. Would you state what those restrictions are? One 
of them, I notice, is the requirement as to approval of title by the 
Attorney General. 

Mr. Knorr. That is the only one I have any concern about. 

Mr. Burrus. That is the only one? 

Mr. Knorr. Yes. 

Mr. Burrus. Then our next item is 1 (a) (30). The next item is 
on page 22, item 1 (a) (30), and I understand Captain Christensen 
will be the witness on that item, and Mr. Morse. That item has to do 
with the emergency acquisition of domestic or foreign merchant ves- 
sels. The act grants the President authority to purchase, charter, 
or requisition the use of foreign merchant vessels lying idle in waters 
within the jurisdiction of the United States which are necessary for 
the national defense. 

I might state that this item has some bearing on the question of the 
constitutional powers of the Congress to enact emergency legislation 
generally. I notice that this provision, when it was originally en- 
acted, was enacted to apply during the emergency; and it was sub- 
sequently amended to apply in time of war. So we are asking that 
it be restored to its original status, that it apply during an emergency 
now as it was originally intended to apply. 

I thought that might have some bearing on the constitutionality of 
this item, which is one I think that the committee specifically inquired 
about at one of our early meetings. 

Mr. Pickett. I might add that, based upon recent performance in 
the last 3 weeks, it is indicated we do not need to write any law at all. 

Mr. Forrester. If the captain is ready to proceed, he may. 
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STATEMENT OF CAPT. W. N. CHRISTENSEN, UNITED STATES NAVY, 
ASSISTANT DIRECTOR OF THE FLEET MAINTENANCE DIVISION, 
OFFICE OF THE CHIEF OF NAVAL OPERATIONS; ACCOMPANIED 
BY HUNTINGTON MORSE, MARITIME COMMISSION 


Item 1 (a) (30), Title 50 


Section 1271. Purchase, requisition, etc., of foreign vessels authorized during 
national emergency; compensation; claims against vessels. 


Whereas Congress has power to provide for the common defense and general 
welfare and to regulate commerce with foreign nations and whereas for this 
purpose embargo Acts and nonintercourse Acts have from time to time been 
passed and whereas the commerce of the United States is at the present time 
interrupted and the general welfare of its citizens is threatened and an emer- 
gency has been declared, for the purposes of national defense, until six months 
after the termination of the present war shall have been proclaimed or until 
such earlier time as the Congress by concurrent resolution, or the President may 
designate, the President is authorized and empowered, through such agency or 
officer as he shall designate, to purchase, requisition, for any period during such 
emergency charter or requisition the use of, or take over the title to, or the 
possession of, for such use or disposition as he shall direct, any foreign merchant 
vessel which is lying idle in waters within the jurisdiction of the United States, 
including the Philippine Islands and the Canal Zone, and which is necessary te 
the national defense: Provided, That just compensation shall be determined and 
made to the owner or owners of any such vessel in accordance with the applicable 
provisions of section 902 of the Merchant Marine Act, 1936, as amended [section 
1242 of Title 46]: Provided further, That such compensation hereunder, or ad- 
vances on account thereof, shall be deposited with the Treasurer of the United 
States, and the fund so deposited shall be available for the payment of such 
compensation, and shall be subject to be applied to the payment of the amount 
of any valid claim by way of mortgage or maritime lien or attachment lien upon 
such vessel, or of any stipulation therefor in a court of the United States, or of 
any State, subsisting at the time of such requisition or taking of title or posses- 
sion; the holder of any such claim may commence prior to June 30, 1943, or 
within six months after the first such deposit with the Treasurer and publication 
of notice thereof in the Federal Register, whichever date is later, and maintain 
in the United States district court from whose custody such vessel has been or 
may be taken or in whose territorial jurisdiction the vessel was lying at the time 
of requisition or taking of title or possession, a suit in admiralty according to the 
principles of libels in rem against the fund, which shall proceed and be heard 
and determined according to the principles of law and to the rules of practice 
obtaining in like cases between private parties, and any decree in said suit shall 
be paid out of the first and all subsequent deposits of compensation; and such 
suit shall be commenced in the manner provided by section 2 of the Suits in 
Admiralty Act [section 742 of Title 46] and service of process shall be made in 
the manner therein provided by service upon the United States attorney and by 
mailing by registered mail to the Attorney General and the United States Mari 
time Commission and due notice shall under order of the court be given to all 
interested persons, and any decree shall be subject to appeal and revision as now 
provided in other cases of admiralty and maritime jurisdiction: Provided fur- 
ther, That if the Maritime Commission, after consideration by it of evidence 
submitted to it within ten days after June 6, 1941, shall find that on September 3, 
1939, and continuously thereafter, any vessel was exclusively owned, used and 
operated for its exclusive sovereign purposes by a sovereign nation making claim 
therefor, such vessel may be taken under this section only by purchase or charter ; 
and in determining said ownership, use and operation the Commission shall 
disregard (1) all contributions made in whole or in part at any time to the 
construction, repair, reconditioning, equipping or operation of said vessel, (2) 
all such matters, in nature similar to or dissimilar from, the foregoing clanse 
as in the opinion of the Commission are immaterial or irrelevant to the deter- 
mination of such ownership. Use of such vessel at any time since September 3, 
1939, in commercial trade shall be presumptively deemed to show that said 
vessel is not owned, used and operated by a sovereign nation for its sovereign 
purposes. The final determination by the Maritime Commission shall be conclu- 
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sive: Provided further, That if any vessel shall be found under the proviso next 
preceding to be exclusively owned, used and operated by any sovereign nation 
so that it can only be chartered or purchased, and such vessel shall be chartered 
or purchased, then the cash to be paid for said charter or purchase, to the extent 
that may be necessary, after payment of existing claims and liens of creditors 
against said vessel, shall be held for application upon such debt, if any, as may 
be due to the United States from the sovereign nation so found to have exclusive 
ownership to said vessel: Provided further, That the Maritime Commission and 
the Department of Justice are authorized to make just provisions out of funds 
provided in section 2 of this Act [section 1272 of this Appendix] for employees 
displaced by the taking of any ship hereunder and report to the Congress their 
action within thirty days after the enactment of this Act [sections 1271-1275 of 
this Appendix]. June 6, 1941, 11 a. m., E. 8. T., ¢. 174, section 1, 55 Stat. 242: 
June 16, 1942, c. 416, 56 Stat. 8370; March 24, 1943, c. 26, section 3-(a), 57 Stat. 48. 


Section 1272. Availability of appropriation funds. 

Funds appropriated by the Act of March 27, 1941 [c¢. 30], (Public Law 23, 
Seventy-seventh Congress), are made available to carry out the provisions of 
section 1 hereof [section 1271 of this Appendix], including payment of the costs 
of repair, reconstruction, or reconditioning necessary or incidental to the use or 
disposition under this Act [sections 1271-1275 of this Appendix] of vessels 
acquired, or the use or possession of which is acquired, under such section. 
June 6, 1941, 11 a. m., E. 8. 'T., ¢. 174, section 2, 55 Stat. 243; June 16, 1942, e. 416, 
56 Stat. 370. 


Section 1273. Charter of domestic and foreign vessels; insurance; inapplicability 
to Neutrality Act of 1939, 

(a) Until six months after the termination of the present war shall have 
been proclaimed or until such earlier time as the Congress by concurrent resolu- 
tion or the President may designate, the United States Maritime Commission, 
whenever it finds ,that vessels in addition to those otherwise available are 
necessary for transportation of foreign commerce of the United States, or of 
commodities essential to the national defense, is authorized, notwithstanding 
any other provision of law, (1) to charter any vessel, whether undocumented or 
documented under the laws of the United States or of a foreign country, deemed 
by the Commission to be suitable for such transportation, without regard to the 
provisions of section 3709 of the Revised Statutes [section 5 of Title 41], on 
a time-charter or bare-boat basis, upon such terms and conditions, and for such 
period or periods, as the Commission may deem necessary or desirable in the 
public interest and at such rate of hire as it may deem to be fair and reasonable 
in view of the attendant circumstances, and (2) to charter any vessel chartered 
by the Commission under clause (1) hereof to a private operator, a citizen of 
the United States (including a corporation, partnership, or association, only if 
it is a citizen of the United States within the meaning of section 2 of the Shipping 
Act, 1916, as amended) [section S802 of Title 46], or to any department or agency 
of the United States Government, without regard to the provisions of title VII 
of the Merchant Marine Act, 1936 [sections 1191-1204 of Title 46], on time- 
charter or bare-boat basis, for use in any foreign trade or service or as otherwise 
hereinafter provided, upon such terms and conditions, for such period or periods, 
and subject to such restrictions as the Commission may deem necessary or de- 
sirable for the protection of the public interest, and at such rate of hire as it may 
deem to be fair and reasonable. Any department or agency of the United 
States Government is authorized to enter into such charters. All moneys 
received by the Commission under the provisions of this subsection shall be 
deposited in the construction fund of the Commission, and all disbursements 
made by the Commission in carrying out the provisions of this subsection shall 
be paid from such fund. 

(b) The Commission is authorized to provide such insurance and reinsurance 
with respect to vessels (including any interest, or liability of the owner, charterer, 
or agent) chartered, purchased, requisitioned, or the title to which or the 
possession of which is taken over, under this Act [sections 1271-1275 of this 
Appendix], as it may deem necessary in connection with the operation, use, 
or disposition thereof under this Act [sections 1271-1275 of this Appendix], 
whenever it appears to the Commission that adequate and satisfactory insurance 
is not otherwise obtainable at reasonable rates and upon reasonable terms and 
conditions. The fund established pursuant to Public Resolution Numbered 94, 
Seventy-sixth Congress, approved July 18, 1940 [e. 6839], (54 Stat. 766), shall 
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be available for all purposes of this subsection; and all moneys received from 
premiums and from salvage or other recoveries and all receipts in connection 
with such insurance shall be deposited to the credit of such fund, and all 
disbursements made by the Commission in carrying out the provisions of this 
subsection, including the payment of return premiums and all liabilities incurred 
hereunder, shall be paid from such fund. The provisions of sections 225 and 
226 (a) to (e), inclusive, of the Merchant Marine Act, 1936, as amended, shall 
be applicable in the administration of this subsection. 

(c) Nothing in this Act [sections 1271-1275 of this Appendix] shall be 
construed to modify or affect any provision of the Neutrality Act of 1939, as 
amended [sections 441-457 of Title 22]. June 6, 1941, 11 a. m., E. S. T., ¢. 174, 
section 3, 55 Stat. 243; June 16, 1942, ¢. 416, 56 Stat. 370; Mar. 24, 1945, ¢. 26, 
section 3 (j), 57 Stat. 51. 


Section 1274. Purchase of domestic or foreign vessels; operated or chartered by 
Commission. 

Whenever the United States Maritime Commission is authorized to charter 
vessels under section 3 hereof [Section 1273 of this Appendix], it is further 
authorized, notwithstanding any other provision of law, to purchase any vessel, 
whether undocumented or documented under the laws of the United States or 
of a foreign country, deemed by the Commission to be suitable for transportation 
of foreign commerce of the United States or of commodities essential to 
the national defense, without regard to the provisions of section 3709 of the 
Revised Statutes [section 5 of Title 41], at such price and upon such terms 
and conditions as it may deem fair and reasonable and in the public interest. 
Such vesseis and vessels otherwise acquired by or made available to the 
Commission may be chartered as provided in section 3 of this Act [section 
1278 of this Appendix], or operated by the Commission upon such terms and 
conditions as it may deem desirable and in the public interest, giving primary 
consideration to the needs of national defense, and when so chartered or operated 
may be insured as provided in said section 3; but no vessel constructed under 
the provisions of the Merchant Marine Act, 1936, as amended [chapter 27 of 
Title 46], may be chartered to a private operator hereunder. All moneys 
received by the Commission under the provisions of this section shall be 
deposited in the construction fund of the Commission, and all disbursements 
made by the Commission in carrying out the provisions of this section or section 
5 (f) [section 1275 (f) of this Appendix], shall be paid from such fund. June 
6, 1941, 11 a. m., BE. S. T., © 174, section 4, 55 Stat. 244: June 16, 1942, ¢. 416, 
56 Stat. 870; Mar. 24, 1948, ¢. 26, section 3 (k), 57 Stat. 51. 


Section 1275. Documentation of vessels requisitioned, purchased, etc.; waiver 
of or exception to existing laws; coastwise trade permits; repair of vessels; 
effect of termination of Act. 

(a) Notwithstanding any other provision of law, during the effective period 
of section 3 ef this Act [section 1275 of this Appendix] any vessel (except a 
vessel constructed under the provisions of the Merchant Marine Act, 1936, as 
amended [chapter 27 of Title 46]), not documented under the laws of the United 
States, acquired by or made available to the Commission of this Act [sections 
1271-1275 of this Appendix] or otherwise, may (1) in the discretion of the 
Commissioner of Customs be documented as a vessel of the United States under 
such rules and regulations or orders, and with such limitations, as the Commis- 
sioner of Customs may prescribe or issue as necessary or appropriate to carry 
out the purposes and provisions of this Act [sections 1271-1275 of this Appen- 
dix]: and (2) in accordance with the provisions of subsection (¢c) hereof engage 
in the coastwise trade when so documented. Any document issued to a vessel 
under the provisions of this Act [sections 1271-1275 of this Appendix] shall be 
surrendered at any time that such surrender may be ordered by the Commis- 
sioner of Customs. No vessel, the surrender of the documents of which has been 
so ordered, shall, after the effective date of such order, have the status of a vessel 
of the United States unless documented anew. 

(b) Notwithstanding any other provisions of law, the President may, by rules 
and regulations or orders, waive compliance with any provision of law relating 
to masters, officers, members of the crew, or crew accommodations on any vessel 
documented under authority of this Act [sections 1271-1275 of this Appendix | 
to such extent and upon such terms as he finds necessary because of the lack of 
physical facilities on said ships, and because of the need to employ aliens for 
their operation. No vessel shall cease to enjoy the benefits and privileges of 
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a vessel of the United States by reason of the employment of any person in 
accordance with the provisions of this subsection. 

(c) Any vessel while documented under the provisions of this Act [sections 
1271-1275 of this Appendix], when chartered hereunder by the Commission tv 
other Government agencies or departments or to private operators, may engage 
in the coastwise trade under permits issued by the Commission, which is hereby 
authorized to issue permits for such purpose pursuant to such rules and regu- 
lations as it may prescribe. The Commission is hereby authorized to prescribe 
such rules and regulations as it may deem necessary or appropriate to carry out 
the purposes and provisions of this Act [sections 1271-1275 of this Appendix]. 

(d) The second paragraph of section 9 of the Shipping Act, 1916, as amended 
[section 80S of Title 46] shall not apply with respect to vessels chartered to 
other Government agencies or departments or to private operators under section 3 
or section 4 of this Act [section 1273 or section 1274 of this Appendix]. 

(e) Existing laws covering the inspection of steam vessels are hereby made 
applicable to vessels documented under this Act [sections 1271-1275 of this 
Appendix] only to such extent and upon such conditions as may be required 
by the regulations of the Commandant of the Coast Guard with the approval 
of the Commissioner of Customs: Provided, That in determining to what extent 
those laws should be made applicable, due consideration shall be given to the 
primary purpose of transporting commodities essential to the national defense. 

(f) The Commission without regard to the provisions of section 3709 of the 
Revised Statutes [section 5 of Title 41] may repair, reconstruct, or recondition 
any vessels to be utilized under this Act [sections 1271-1275 of this Appendix }. 
Any other Government department or agency by which any vessel is acquired 
or chartered, or to which any vessel is transferred or made available under 
this Act may, with the aid of any funds available, and without regard to the 
provisions of said section 3709 [section 5 of Title 41], repair, reconstruct, or 
recondition any such vessels to meet the needs of the services intended, or 
provide facilities for such repair, reconstruction, or reconditioning. 

(g) In case of voyage of a vessel documented under the provisions of this 
Act [sections 1271-1275 of this Appendix] is begun before the date of termina- 
tion of the effective period of section 3 [section 1273 of this Appendix], but is 
completed after such date, the provisions of this section shall continue in effect 
with respect to such vessels until such voyage is completed. 

(h) When used in this Act [sections 1271-1275 of this Appendix], the term 
“documented” means “registered” and “enrolled and licensed.” June 6, 1941, 
11 a. m., BE. S. T., ¢. 174, section 5, 55 Stat. 244; June 16, 1942, c. 416, 56 Stat. 
370; 1946 Reorg. Plan No. 3, sections 101-104, eff. July 16, 1946, 11 F. R. 7875, 
60 Stat. 1097. 

Captain Curistensen. Mr. Chairman, my name is W. N. Chris- 
tensen, captain, United States Navy. I am Assistant Director of the 
Fleet Maintenance Division in the Office of the Chief of Naval Oper- 
ations, Department of the Navy. 

The act of June 6, 1941, would be extended for the duration of 
the national emerency declared December 16, 1950, and for 6 months 
thereafter by section 1 (a) (30) of the joint resolution now being 
considered by this committee. This act, which was enacted by the 
Congress during the national emergency declared on September 8, 
1939, authorizes the President to purchase, charter, or requisition 
the use of foreign merchant vessels lying idle in waters within the 
jurisdiction of the United States as considered necessary for the 
national defense. j 

Inasmuch as the Maritime Administration (Commission) controlled 
the vessels acquired under this law, I consider that agency to be the 
best source of statistical data covering activities under this law— 
that is, the previous usage of this statute. 

It is considered that the United States, by having this emergency 
statute available, was able to immediately acquire merchant tonn: ge 
which would have taken much valuable time to construct or acquire 
by other means. By past use and necessity of this statute, it is pointed 
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out that the extension of its existence is of primary interest to the 
Department of the Navy. The Navy is particularly interested in the 
extension of the law because it provides a means readily available by 
which the President might quickly immobilize foreign-flag merchant 
vessels in United States ports either to use them or to prevent their 
use by some other power. 

Our present mobilization ship requirements indicate a large need 
for new construction or acquisition of merchant-type ships. The de- 
tails of our mobilization requirements are classified and can be made 
available if security regulations are complied with. It is felt that the 
ability to secure foreign vessels quickly, by means of an existing 
statute, would enable the President to act with much greater effective- 
ness should there be any necessity for such action. 

Therefore in the interest of continuing national preparedness and 
defense, it is considered highly desirable by the Department of the 
Navy that this emergency power of the President of the United States 
be continued. 

That is the end of my statement, sir. 

Mr. Forrester. Do you want to elaborate on that statement, Cap- 
tain ? 

Captain Curisrensen. Not at this time. I would prefer to do 
that by questioning. 

Mr. Pickxerr. Captain, the power conferred by the existing statute 
which you want extended has not been used in how long? 

Captain Curisrensen. Since the close of World War II, or near 
the close of it. 

Mr. Picxerr. More specifically, I assume you have not taken over 
any of the vessels that you might acquire under the authority of this 
statute since some months prior to the conclusion of actual hostilities 
in 1945. Is that right? 

Captain CurisTeNsEN. That is correct, sir. 

Mr. Picxerr. I presume that it required some months after the con- 
clusion of hostilities before you could or would release those vessels 
that had been taken over under the authority of the statute. Is that 
correct ? 

Captain CurisreNsen. That would have to be phased out, Mr. Con- 
gressman, depending on how they might be employed. As you recall, 
after the last war we employed merchant shipping for many months 
after the war to bring our people back and our supplies back. 

Mr. Picxerr. I understand, and that is the reason I asked that ques- 
tion. It took quite a while to release all the vessels you had acquired 
under this statute, did it not, or have you released them all yet / 

Captain Curistensen. We have none now, sir. 

Mr. Pickerr. Can you tell me at this moment approximately when 
the last one was turned back over to its original owners / 

Captain Curistensen. That specific information I do not have 
with me, but I feel that Mr. Morse here from Maritime would have 
better statistical data on that, sir. 

Mr. Prcxerr. Could you answer that question, Mr. Morse? 

Mr. Morse. I cannot answer it spesieally now, but I can say that, 
supplementing what the captain has said, Mr. Chairman, most of 
these vessels, by far the greater percentage, almost all were taken over 
in 1941 and 1942 and were returned as promptly as possible. And 
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without being able to set a date—which I can get for you—it would 
be my recollection that the greater majority of them were returned 
fairly promptly after the close of the war in the Far East; whereas 
there may have been others where there were complications which 
dragged on a little later. 

I would not be able to set a date, but I can get that information for 
you. 

Mr. Pickxerr. Do you think it would be fair to say that, generally 
speaking, they had all been turned back by late in 1948 / 

Mr. Morse. Oh, yes; I do not think there is any question about that. 

Mr. Pickerr. That is fair enough. We do not need to get the spe- 
cific date, month, and hour. I understand, then, that there has been 
no taking of any vessel under this statute since the incidence of hos- 
tilities in Korea ? 

Captain Curistensen. That is correct. 

Mr. Pickerr. Do you at this time, in view of known circumstances, 
contemplate exercising this authority at any place ? 

Captain Curistensen. To my knowledge there is no known require- 
ment at this time. I mean, conditions do not require it at this time. 
However, in our planning, Mr. Congressman, if this emergency, so- 
called emergeney—it has varying degrees of requirements 

Mr. Forrester. Do you want that to go into the record or not ? 

Captain Curisrensen. I do not intend to give any specific value, 
so I think it can very well go in. But if the emergency requirements 
become such, and there would be one of these foreign merchantmen 
lving idle within our territorial jurisdiction, we might want to exer- 
cise it and exercise it rather rapidly. 

Mr. Picxerr. In effect, then, what you want is stand-by authority. 

Captain Curtsrensen. That is correct, sir. That is our main 
interest in this, that we know we have a sense of direction that we 
can take. 

Mr. Pickxerr. Might this phase of our document be considered for 
the purpose of enacting permanent legislation to that end? 

Captain Crrisrensen. I did not quite understand your question, sir. 

Mr. Pickerr. You want this for the duration of the present or 
anticipated emergency as it might hereafter be declared ¢ 

Captain CurisTensen. Yes, sir. 

Mr. Pickxerr. Then in view of the conditions that will confront us 
at any time in the future, whether during the present emergency or 
some subsequent emergency that would require or at least make it 
desirable to exercise this similar authority, would it not be advisable 
to study this subject with a view of making it permanent legislation, 
Captain ? 

Captain Curisrensen. Yes. From the viewpoint of the Depart- 
ment of the Navy, that is exactly what we see in this as it now exists. 
We would like to do that. 

Mr. Pickxerr. Have you studied the matter to the extent that you 
are prepared to submit a proposal to Congress to make this perma- 
nent legislation, or is it just something you are talking in the 
Department ? 

Captain Curisrensen. That was just my personal opinion before 
this committee, sir. 

Mr. Picxerr. I would say this to you, Captain: It is my view that 
such of these powers that are contained in this proposed legislation, 
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which we do recommend the extension of, ought to have a limitation 
on them not to exceed 2 years. 

In view of that circumstance and assuming that my view is agreed 
to by the Congress, I think it would be advisable for the Maritime 
Commission as well as the Navy Department to give active study to 
a permanent legislative proposal that you would want to place on the 
books so that it would become effective upon the accomplishment of 
the proper requisites. I hope I make myself clear on that. 

I can see in this proposal here and in your statement one at least 
very valuable use that this authority could be made, which would be 
to deprive some potential or actual enemy of the use of a valuable 
piece of property, that we could, of course, convert to our own use. 
At least I am very sympathetic with that view. 

I do think that we should give consideration to the enactment of 
matters of this kind on a permanent basis if we can work them out. 
I just do not want to continue the authorities conferred in anything 
we report out and pass in this Congress for an indefinite period, based 
upon a declared emergency by the current or some future Executive, 
when we have gone as far as we have to interpret our inherent powers 
in the past; and I just think we had better write it in the books. 

Mr. Forrester. Captain, the first observation I want to make, I want 
to congratulate you upon your concise statement. Certainly you have 
set out some things in this paper which require the attention of Con- 
gress. On the other hand, I do want to direct your attention again toa 
matter that was raised by Congressman Pickett, which is this, that you 
consider and be very frank to consider the wisdom of putting a time 
limit upon emergency legislation. 

The people are becoming acutely conscious of the fact that an 
emergency can be declared any time, that an emergency can continue 
almost indefinitely, where it could directly become a way of life 
in this country. 

So far as inherent powers are concerned, if there are any such 
things as inherent powers, the citizens of this country never dreamed 
of that; they are not to be found in any textbook of law that I ever 
read; and I do not think that we could fail to appreciate the grave 
danger that we are facing. I am not asking you gentlemen to agree 
with me, but I do believe you gentlemen are following to some extent 
my line of reasoning. 

IT understand what you say here. I see your reasoning. But at the 
same time we would appreciate very much if we could figure on some 
time limit on these powers, so when that limit has expired the Congress 
can again address itself to the granting or the withholding of these 
powers. 

I would like to throw that out to Mr. Burrus, too, and to all of the 
rest of the various departments that have come before us, because I 
do not mind saying to you now that so far as I am concerned, I am 
not going to be a party to granting a perpetuity, or anything that 
smacks of that. But in the same breath I want to say to you that I 
want to do anything and everything that is necessary for the defense 
of my country. 

Mr. Brickfield, do you have any questions ? 

Mr. Bricxririy. Yes, I have one question. Is there any legislation 
now in effect that allows the President or one of the executive depart- 
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ments to take over domestic Vessels for these same purposes, either 
for charter or for requisition or by purchase ? 

Captain Curtsrensen. Yes, there is, Mr. Brickfield. I feel, how- 
ever, that what I have in mind, I am thinking of the Merchant Ma- 
rine Act of 1936; and I feel Mr. Huntington Morse would be more 
qualified to discuss that law. 

Mr. Morse. There is provision in the Merchant Marine Act of 
1936, as amended, which is section 902, which provides for the ac- 
quisition, requisition for use, or purchase of merchant vessels for ship- 
ping in this country from citizens only. 

Mr. Brickrretp. I mean in time of war, or at any time. 

Mr. Morse. No; that section only becomes operative in time of 
emergency declared by the President. 

Mr. Bricxrieip. This particular statute would have nothing to 
do with that Merchant Marine Act that you relate to for taking or 
seizing domestic vessels in time of national emergency ? 

Mr. Morse. It is supplementary to that, in addition to that. This 
provides for taking foreign vessels. To that extent 902 proved itself 
inadequate in World War IT. 

Mr. Brickxrietp. Nothing under this particular statute could be 
implied to continue the President’s or any executive department’s 
authority to take over domestic vessels during the national emer- 
gency ? 

Mr. Morse. Not as I understand it. 

Mr. Baicxrietp. Nothing under this statute would give the Presi- 
dent that power or implied power? 

Mr. Morse. No. 

Mr. Brickrietp. My next question is: During time of peace, there 
is, according to this statement here on page 22, permanent legislation 
where the Maritime Commission can take over both domestic and 
foreign vessels provided they follow certain established procedures 
like advertising and things like that. Is that not so? 

Mr. Morse. I was not too clear in your question. 

Mr. Bricxrievp. I am reading on the fourth line on page 22, sec- 
tion 1 (a) (30). It says: 

The act also provides authority for the charter by the Maritime Commission 
of domestic and foreign vessels essential for the national defense without 
regard to the provisions of Revised Statutes 3709 (41 U. S. C. 5) relating to 
advertisement for proposals for purchases and contracts. 

Mr. Morse. Yes, that is a provision which provides for the charter 
of these vessels by negotiation; but there again that is supplemental 
to section 902 which I just cited. 

Mr. Brickrtetpy. By chartering, do you mean chartering the whole 
vessel or chartering it in part, or both? 

Mr. Moxse. There are various forms of charter, but the two gen- 
erally recognized forms are what is known as bare-boat charter, 
which is taking the vessel itself—in other words, without the crew, 
and then operating the vessel. And the other is so-called time charter, 
which is hke renting your house with the servants and everything 
in it. with the crew and everything on it. 

In other words, those are the two generally recognized forms, and 
this provision would cover both. In other words, they could take 
the boat on a bare-boat basis, as they call it; or a time-charter basis, 
which is the use of the vessel with the crew and everything on it. 
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Mr. Picxerr. Do I understand that, generally speaking, your Mer- 
chant Marine Act of 1936, as amended, provides the requisite author- 
ity to take over domestically owned vessels in time of emergency ; and 
that being the case, then this provision here really adds nothing to 
card oy insofar as domestically owned vessels is concerned? Is that 
right 

r. Morse. That is right, sir. 

Mr. Pickxerr. Then what we are really dealing with—and just put- 
ting it in the record here so we will understand it—is the ptheebape 
by which we may take over foreign-owned vessels during the time of 
the emergency. 

Captain CurisTensen. That is the Department of the Navy’s prime 
interest in this. 

Mr. Picxerr. I just wanted to be sure that we understood each other 
on it. This one thing, and it is a general statement. It is a matter 
of common knowledge that there is talk about a pending strike in the 
oil industry. There is ample time today for the Executive or the 
proper agencies in the executive department to make plans to handle 
that situation either under the Labor Relations Act of 1947, as amend- 
ed; or to prepare the necessary legislation that the Executive thinks 
it can operate under, and that this country can live under, and sub- 
mit it to the Congress in order to take care of potential matters as 
threatened in the oil industry or any other vital industry in this 
country. 

If you gentlemen, or any of you, have any responsibility in the prep- 
aration or handling of matters of that kind, I hope you will get 
somebody in your department to give a little thought to it now; a 
cause I do not believe this Congress as a body is going to permit 
a continuation of the seizures under the assumed implied inherent 
powers of the Constitution, both as to the steel industry or anything 
else that it might want to take over. 

I do not want to get into that subject because I do not think it 
would take any preparation on my part to make a speech on it. It 
might not be a very profound and sound speech, but it certainly would 
be expressive of my views. But just imagine, if you can, what you 
think I would say. Please bear that in mind, Mr. Burrus and you 
gentlemen, if you have some responsibility in that regard. 

Mr. Forrester. In other words, that certainly does reflect the opin- 
ion of Congressmen Pickett and Forrester. So if you know someone 
who is interested in it, you would do well to throw it out to them. 

Mr. Burrus. I would like to ask one question, if I may, of the wit- 
ness. Does this act not add anything to section 902 with respect to 
domestic vessels? I am referring to the sentence that Mr. Brickfield 
referred to. He says: 

The act also provides authority for the charter by the Maritime Commission 
of domestic and foreign vessels essential for the national defense without regard 
to the provisions of Revised Statutes 3709 (41 U. 8S. C. 5) relating to adver- 
tisement for proposals for purchases and contracts. 

Mr. Morsr. Yes; it does. As I thought I pointed out, it is sup- 
plemental to 902, and it provides greater leeway in the acquisition of 
domestic vessels by charter than 902 does. 

Mr. Bricxrie.p. This extends certain of the provisions relating to 
domestic vessels. 
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Mr. Burrus. That is right. Maybe I am the only one who did not 


get that point. 
Mr. Morse. That is what I meant to say when I said supplemental 


to. 

Mr. Burrus. I just wanted to be sure it was clear. 

Mr. Forrester. Mr Burrus, could we get through with 1 (a) (3) 
quickly. 

Mr. Burrus. I do think that will bea brief section. It is on page 12. 
section 1 (a) (3). It provides the authority to inspect plants and audit 
books of war contractors. I believe Mr. Thomas is the witness. 


STATEMENT OF ALBERT B. THOMAS, TECHNICAL ADVISER TO THE 
AUDITOR GENERAL OF THE AIR FORCE 


Item 1 (a) (3), title 50 


Section 643. Plant, books, and records of war contractors; definition of defense 
contract; agency designated to administer provisions. 


The provisions of section 10 (1) of an Act approved July 2, 1926 (44 Stat. 787; 
section 310 (1) of Title 10) (giving the Government the right to inspect the plant 
and audit the books of certain Contractors), shall apply to the plant, books, and 
records of any contractor with whom a defense contract has been placed at any 
time after the declaration of emergency on September 8, 1939, and before the 
termination of the present war: Provided, That, for the purpose of this title 
[sections 648—-643c¢ of this Appendix], the term “defense contract” shall mean 
any contract, subcontract, or order placed in furtherance of the defense or war 
effort: And provided further, That the inspection and audit authorized herein, 
and the determination whether a given contract is a “defense contract” as de 
fined above, shall be made by a governmental agency or officer designated by 
the President, or by the Chairman of the War Production Board. Mar. 27, 1942, 
3 p.m. E. W. T., ¢. 199, Tithe XIII, section 1301, 56 Stat. 185. 


Section 643a. Oaths and affirmations; attendance and testimony of witnesses; 
production of records and other evidence; unlawful disclosure of informa- 
tion obtained. 


For the purpose of obtaining any information or making any inspection or 
audit pursuant to section 1301 [section 648 of this Appendix], any agency acting 
hereunder, or the Chairman of the War Production Board, as the case may be, 
may administer oaths and affirmations and may require by subpena or otherwise 
the attendance and testimony of witnesses and the production of any books or 
records or any other documentary or physical evidence which may be deemed 
relevant to the inquiry. Such attendance and testimony of witnesses and the 
production of such books, records, or other documentary or physical evidence 
may be required at any designated place from any State, Territory, or other place 
subject to the jurisdiction of the United States: Provided, That the production 
of a person’s books, records, or other documentary evidence shall not be required 
at any place other than the place where such person resides or transacts business, 
if, prior to the return date specified in the subpena issued with respect thereto, 
such person furnishes such agency or the Chairman of the War Production Board, 
as the case may be, with a true copy of such books, records, or other documentary 
evidence (certified by such person under oath to be a true and correct copy) or 
enters into a stipulation with such agency or the Chairman of the War Produc- 
tion Board, as the case may be, as to the information contained in such books, 
records, or other documentary evidence. Witnesses shall be paid the same fees 
and mileage that are paid witnesses in the courts of the United States. No person 
shall be excused from attending and testifying or from producing any books, 
records, or other documentary evidence or certified copies thereof or physical 
evidence in obedience to any such subpena, or in any action or proceeding which 
may be instituted under this section, on the ground that the testimony or evidence, 
documentary or otherwise, required of him may tend to incriminate him or sub 
ject him to a penalty or forfeiture; but no individual shall be subject to prosecu- 
tion and punishment or to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he is compelled to testify or pro 
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duce evidence, documentary or otherwise, after having claimed his privilege 
against self-incrimination, except that any such individual so testifying shall 
not be exempt from prosecution and punishment for perjury committed in so 
testifying. Such agency or the Chairman of the War Production Board shall 
not publish or disclose any information obtained under this title which such 
agency or the Chairman of the War Production Board deems confidential or with 
reference to which a request for confidential treatment is made by the person 
furnishing such information, unless such agency or the Chairman of the War Pro- 
duction Board determines that the withholding thereof is contrary to the interest 
of the national defense and security ; and anyone violating this provision shall be 
guilty of a felony and upon conviction thereof shall be fined not exceeding $1,000, 
or be imprisoned not exceeding two years, or both. Mar. 27, 1942, 3 p. m., E. W. 
T., c. 199, Title XITI, section 1302, 56 Stat. 185. 

Section 643b. Refusal to give evidence, etc.; assistance of courts; penalties. 

In case of contempt by, or refusal to obey a subpena issued to, any person, any 
agency acting hereunder, or the Chairman of the War Production Board, as the 
case may be, may invoke the aid of any court of the United States within the 
jurisdiction of which any investigation or proceeding under this title is carried 
on, Or Where such person resides or carries on business, in requiring the attendance 
and testimony of witnesses and the production of books, records, or other docu- 
mentary or physical evidence. And such court may issue an order requiring such 
person to give testimony or produce any books, records, or other documentary or 
physical evidence touching the matter under investigation or in question; and 
any failure to obey such order of the court may be punished by such court as 
contempt thereof. All process in any such case may be served in the judicial 
district whereof such person is an inhabitant or wherever he may be found. 
Any person who shall, without just cause, fail or refuse to attend and testify or 
to answer any lawful inquiry or to produce books, records, or other documentary 
or physical evidence, if in his power to do so, in obedience to the subpena of 
any agency acting hereunder, or the Chairman of the War Production Board, as 
the case may be, shall be guilty of a misdemeanor, and, upon conviction, shall 
be subject to a fine of not more than $5,000, or to imprisonment for a term of 
not more than one year, or both. Mar. 27, 1942, 3 p. m., E. W. T., ¢. 199, Title 
XIII, section 1308, 56 Stat. 186. 

Section 643c. Definition of person. 

For purposes of this title [sections 643-645c of this Appendix] the term 
“person” shall include any individual, partnership, association, business trust, 
corporation, or any ogranized group of persons, whether incorporated or not. 
Mar. 27, 1942, 3 p. m., E, W. T., ¢. 199, Title XITI, section 1304, 56 Stat. 186. 

Mr. Tuomas. Mr. Chairman and members of the committee: My 
name is Albert B. Thomas. I am the technical adviser to the Auditor 
General of the Air Force. Lam presenting the view of the Department 
of Defense in this legislation. 

This item 1 (a) (3) provides for the inspection and audit of the 
plant, books, and records of any contractor with whom a defense con- 
tract has been placed. 

It is considered pertinent to state that the purposes of a audit of 
any type of account are, as a general rule, three. First, to determine 
the accuracy of the records; second, to test the propriety of the re- 
corded transactions; and third, the psychological effect of periodic 
examination. Thus, auditing itself is a type of control over the acts 
of individuals which might result in loss to the procurement agencies. 

Audits are made by the Defense Department in connection with two 
principal kinds of contracts: The cost reimbursement type, commonly 
referred to as the cost-plus-a-fixed-fee; and the fixed-price contract 
with provision for price redetermination. ‘The straight fixed-price 
prime contract does not, as a general rule, require auditing; however, 
straight fixed-price subcontracts under cost reimbursement and price 
redetermination prime contracts are frequently audited since they rep- 
resent, in many instances, a large portion of the prime contract costs. 
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Cost-reimbursement contracts must all be audited to see that the 
contract provisions regarding kinds of costs to be reimbursed are com- 
plied with and the amounts claimed are reasonable. Fixed-price con- 
tracts with price-redetermination provisions are audited in order to 
provide procurement officers with factual cost data and technica! 
accounting advice. Based upon his review of the contractor’s ac- 
counts, the auditor is able to furnish the procurement officer wit! 
valuable information, not only in respect to the actual costs incurred 
during a given period but also in regard to probable future costs as 
indicated by trends from one period to another, as well as in relation 
to changes 1n volume of production or plant capacity. 

Another very important function of the Government auditor is that 
of assisting contractors in the development of improved accounting 
methods and procedures which frequently result in savings to the Gov- 
ernment, as well as assuring greater accuracy of cost statements and 
claims for reimbursement. 

During World War II, the Army, Navy, and Air Force made exten- 
sive use of the inspection and audit provisions contained in title XIII 
of the Second War Powers Act. Since World War II the armed serv- 
ices have been placing a similar clause in the contractual instrument 
whenever practicable. In this connecticn, it is believed that the exist- 
ence of the statutory inspection and audit provision has materially 
aided in the acceptance by contractors cf such a clause in their con- 
tractual instruments. 

However, it is administratively impracticable for the procurement 
agencies to place, or supervise the placement of, such a clause in all of 
the various tiers of subcontracts under Government prime contracts. 
Thus, the existence of an over-all statutory clause is considered to be 
highly desirable. 

It is my personal opinion that the inspection and audit clause should 
be in the nature of permanent legislation, and the Department of 
Defense is presently considering this matter. However, since it is 
essential that the accounts and records of defense contractors be 
audited currently in order to assist the head of the Department in 
discharging his responsibility of prudent use of moneys appropriated 
to carry out the agency program, it is strongly Bosana drts: that the 
inspection and audit legislation be continued as provided for in this 
bill, House Joint Resolution 386. 

Mr. Forrester. Do you have anything else to say ? 

Mr. Tuomas. No; that is my statement. 

Mr. Forrester. Mr. Pickett, any questions ? 

Mr. Picxerr. I will say I am very glad to know that you are con 
sidering making this provision, or something of its nature, permanent 
legislation. That ought to be true in peacetime as well as an emer 
gency period. 

Mr. Tuomas. That is our idea, sir. 

Mr. Picxerr. Now, do I understand from your statement that th 
only other authority of law for contract investigation than this statute 
is the Defense Production Act at the present time? 

Mr. Tuomas. So far as it applies to fixed-price contracts and sub- 
contractors. Our principal thought is subcontractors, where a great 
portion of the money is spent and where a great portion of the amount 
that we disallow is found. 
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Mr. Picxerr. Then assuming the Defense Production Act is ex- 
tended and that part of the act dealing with this subject is included 
in the extension, you would not need the extension of this act. Is that 
correct ¢ 

Mr. THomas. Well, sir, we feel that we should have permanent leg- 
islation, that it will require permanent legislation. We deal with 
literally thousands of contractors and subcontractors, and we feel that 
it requires permanent legislation to put the job over; that we must 
be allowed to audit and to keep on the most friendly relationships 
with these contractors, which is very important in making an audit. 
You must keep a friendly relationship. 

Mr. Pickerr. I agree with that. Pinions, however, so that I may 
be sure I understand you, if the Defense Production Act with the 
proper provision is extended, you would not need this legislation 
extended in this proposed bill. Is that correct ¢ 

Mr. Tromas. It has a very broad scope. It might be very difficult 
for the Audit Division of the Department to administer this; or, to 
put it in layman’s language, to sell this statute to, as I repeat, the 
thousands of subcontractors we have to deal with. 

Mr. Pickxerr. But you see, I am speaking from a legal standpoint 
now, not the practical difficulty. If the Defense Production Act as 
presently written is applied to this type of subject, would you need 
this provision in this resolution included and extended? Yes or no, 
now, and then you can say whatever you want to. 

Lieutenant Colonel Luncerorp. Mr. Pickett, as I understand it, the 
Defense Production Act is narrower than title 13 of the Second War 
Powers Act from the standpoint that title 13 of the Second War 
Powers Act covers any defense contract; whereas this provision in 
the Defense Production Act is a little bit narrower in that it covers 
the scope of that act, of the Defense Production Act. 

Mr. Pome Then you think that you need this provision extended 
even though the Defense Production Act is extended as now written / 

Lieutenant Colonel Luncerorp. That is right, sir. For that reason 
and the one additional reason that title 13 of the Second War Powers 
Act is a little clearer and easier to administer. 

Mr. Picxerr. Now then, let us put it conversely. If you get this 
provision extended here, would you need a similar provision in the 
Defense Production Act from the standpoint with which you have 
to deal? 

Mr. Tuomas. No, sir. Might I suggest, though, that the Armed 
Services Procurement Act of 1947, Public Law 413, Eightieth Con- 
gress, approved February 19, 1948, provides that all cost and cost- 
plus-a-fixed-fee contracts shall provide for advance notification, and 
the authorized representative of the Department shall have the right 
to inspect the plants and to audit the books and records of any prime 
contractor or subcontractor engaged in the performance of a cost or a 
cost-plus-a-fixed-fee contract. 

We have it in connection with CPFF. It might be we should have 
fixed-price contracts and subcontractors added to that law. 

Mr. Picxerr. Now then, so that we may have no misunderstand- 
ing, I want to reiterate what you gentlemen have already heard me 
say on several occasions; if I have my way about it, you are going to 
have 2 years in which to write a proposed piece of permanent legis- 
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lation. I just want to say that so that you gentlemen can get about 
it if you think it is essential to have this, both in peace and emergency 
and wartime. 

Now I want to ask this in connection with your statement, you re- 
fer to a fixed-price contract and the provisions of price redetermina- 
tion. Of course that is with a view, I am sure, of scaling down the 
Government’s cost if you find that certain factors have resulted in 
the cost to the Government being excessive. 

Mr. Tuomas. That is right, sir. 

Mr. Picxerr. How many of those price redeterminations have 
resulted in your increasing your. item of cost to the manufacturer, 
if any? 

Mr. Tuomas. There are some; but I would say there are far more 
that reduce the costs, sir, than increase them. 

Mr. Pickerr. Of course when you gentlemen make the audit and 
go in and determine that the cost is too high, you take the initiative 
and go to your contractors and work it out with them. 

Mr. Tomas. The auditor confers with the contractor and on every 
proposed adjustment of costs agree on every item that we can, and 
what are not agreed to by the auditor are negotiated with the con- 
tractor by the AF contracting officer. 

Mr. Pickerr. Do you ever take the initiative in going to the con- 
tractor in regard to increasing the price of the item or the cost of 
the item when you think it is too low? 

Mr. Tuomas. Never, sir. 

Mr. Pickerr. It is up to him, then, to exercise his own initiative. 
Is that right ¢ 

Mr. Tuomas. That is right, sir. Our auditors are warned to never 
under any circumstances increase a claim. 

Mr. Forresrer. Mr. Witness, in view of your statement on page 3 
that the Department of Defense is addressing itself to preparing 
permanent legislation, would a time limit of 1 year or 2 years 

Mr. Tuomas. No, sir, we would like permanent legislation. 

Mr. Pickerr. But to make it clear, we are not dealing with a piece 
of proposed permanent legislation in this subject matter, you under- 
stand. So he is addressing himself to my comment that, if I have my 
way, we are going to limit any of these extended powers to a period of 
» years or possibly less. 

So you gentlemen will have 2 years in which to get ready to pass 
your permanent legislation. 

Mr. THomas. I think that should suffice, sir. 

Mr. Forrester. What I asked you was, in view of your statement 
on page 3 that the Department of Defense was already addressing itself 
to permanent legislation on this matter, would an extension of this 
power for 1 year or 2 years be satisfactory to you or to the Depart- 
ment ¢ 

Mr. Tromas. Well, sir, I am not on the legal staff, but 1 year might 
do it, but I would prefer 2 to make sure. 

Mr. Forrester. If this subcommittee granted this power and put a 
restriction on there that it would be granted for a term of 2 years 
instead of for the emergency, that would be satisfactory to you? Is 
that correct ? 
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Mr. Tuomas. Yes, sir. 

Mr. Forrester. Mr. Brickfield, do you have any questions? 

Mr. Brickxrretp. Mr. Witness, the present law allows the Govern- 
ment, to use the word generically, to come in and audit any contract. 
You say that this work is being done by the Department of Defense. 
Could it be that the Department of Defense today audits contracts 
which, let us say, the Department of Commerce negotiates with 
contractors / 

Mr. Tuomas. No, sir; they are restricted to the Army, Navy, and 
Air Force, except where one of the other Government agencies, for 
instance say the Atomic Energy Commission, has a contract in a plant 
where one of the services is already auditing. Then they perform that 
audit for that agency. 

I might add that throughout the United States there is only one of 
the military audit agencies permitted to audit one contractor. For 
instance, if the Air Force is auditing plant A, the Air Force will audit 
all contracts of the Army, Navy, and Air Force that come into that 
plant from beginning to end, and everything is accepted without 
further reference to the Army and Navy. And likewise the Army and 
Navy will audit Air Force contracts. We have only one service in any 
one contractor’s plant. 

Mr. Brickrietp. Do you know of your own personal knowledge 
whether any of these other Government agencies other than the De- 
partment of Defense are auditing contracts ¢ 

Mr. THomas. Probably the GSA is the one agency that probably 
would be. To what extent the other agencies are, I am not sure. 

Mr. Brickrretp. Do you know if there is iny prohibition, statutory 
prohibition, from an agency without benefit of this statute from nego- 
tiating with contractors wherein they provide or could provide for a 
clause within the contract allowing them to audit books and inspect 
books at any time? Is there not a standard clause used ¢ 

Mr. Tomas. There is no legal prohibition for an agency to negoti- 
ate an audit clause in the contract of a prime contractor. But in 
actual practice, if a prime contractor is not too interested in taking 
the contract, he can say that he will take the contract without an audit 
clause if he happens to be a contractor that does not want to be audited. 
That is frequently a matter of contract negotiation. 

But we have no authority without this Second War Powers Act to 
require the prime contractor to include in his subcontracts a similar 
audit clause; and in some instances a prime contract will end in as 
high as 60 percent of the prime contract funds being subcontracted. 

Mr. Brickripip. That is what brought the question to my mind. 
It seems it would be an infringement of an individual’s right. If I 
am a contractor and I negotiate with the Government for a lump-sum 
contract and then I can shop about with subcontractors and make a 
good profit for myself, the Government, it seems here, can come in and 
audit it and determine that I should not be allowed that profit. 

Mr. Tuomas. The Government tries to be very fair in all its negotia- 
tions and allow a reasonable profit to subcontractors as well as prime 
contractors. We do not try to take away what is due and just. 

Mr. Brickrieip. They in the final analysis determine what is reason- 
able and just ? 
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Mr. Tuomas. That is right. 

Mr. Brickrte.p. That is all I have, Mr. Chairman. 

Mr. Forrester. We will adjourn this meeting subject to reconvening 
on next Monday morning, 10 a. m. 

(Thereupon, at 12:08 p. m., the subcommittee adjourned until Mon- 
day morning, 10 a. m., April 28, 1952.) 
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MONDAY, APRIL 28, 1952 


House or Representatives, 
CoMMITTEE ON THE JUDICIARY, SuncomMirrer No. 4, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:20 a. m., in room 
346, Old House Office Building, the Honorable E. L. Forrester pre- 
siding. 

Seboouainitéee members present: Representatives Forrester (pre- 
siding), Pickett, and Boggs. 

Also present: Miss Velma Smedley, assistant chief clerk; Cyril 
Brickfield, committee counsel. 

Mr. Forrester. We have a quorum now, so the committee will come 
to order. Our legal counsel has a question that he would like to ask 
Mr. Burrus at this time. 

Mr. Brickrrevp. Mr. Burrus, as I understand it, today President 
Truman is going to proclaim the peace treaty with Japan, and at the 
same time or simultaneously therewith he is also going to terminate 
the national emergency of 1939 and 1941. In connection with that, 
in House Document 368, which is the document submitted with the 
bill now before this committee, on page 2, next to the last paragraph, 
he speaks of those two nationa] emergencies and in the last sentence 
of that next to the last paragraph he says, and I quote: 


It is my intention in order to eliminate any doubt on this latter point that the 
proclamation of the treaty of peace with Japan after its coming into force— 


and I believe that is today— 


shall expressly terminate those emergencies. 


I wonder if you have any information for the committee as to 
whether or not the President is in fact terminating those national 
emergencies today ? 

Mr. Burrus. Yes. The treaty has already come into force. It is 
our understanding that the proclamation, if it has not already been 
signed terminating the 1939 and 1941 emergencies, will be signed 
today. I do not know that it has been done yet but that was the 
intention and that is the recommendation. 

Mr. Brickrre.p. One other question. This temporary extension 
until June 1, which this committee secured in this House a few weeks 
ago, will that in any way affect the termination of the national 
emergencies of 1939 and 1941? 

Mr. Burrus. It affects it only to the extent that the emergency is 
continued for the termination of the Lanham Housing Act item. That 
is item 1 (a) (18). 
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Mr. Brickrietp. That is the only one that bases its authority on the 
emergency of 1939 or 19414 

Mr. Burrus. That is the only one that will continue to be based to 
some extent on an emergency. There are two other items. Of all the 
items in this bill, there were two others that did depend on the 1939 or 
1941 emergency, in addition to 1 (a) (18). 1 (c), that having to do 
with appointments, depended on it. There is one other item, 1 (a) 
(32), on page 23, which has to do with the entry and departure in the 
United States of aliens and citizens, restrictions on entry and depar- 
ture. Those are the only three. 

Mr. Brickrtevp. I would like to bring up, Mr. Chairman, in order 
that it be in the record, that the national emergency of 1950, as de 
clared by the President, was necessary because certain of the statutory 
provisions which were dependent upon the emergencies of 1939 and 
1941 were terminated sometime in 1946. Is that not so? 

Mr. Burrus. I think it is July 1947, 

Mr. Brickrisvp. That is the primary cause of the national emer 
gency declared in 1950. 

Mr. Burrus. Yes, the need for continuing certain statutory pro- 
visions that gave war authority. 

Mr. Forresrer. Mr. Burrus, I believe you said it was your under- 
standing that you think the President will issue the proclamation or 
statement that this proclamation shall expressly terminate those emer- 
gencies that counsel was talking about. Is that your understanding, 
or do you know? 

Mr. Burrus. I know the proclamation was prepared and it has been 
recommended that it be signed. It was the intention of the White 
House to sign it. That is as far as I know. 

Mr. Forresrer. In other words, you do know that that express 
statement was in the proclamation ¢ 

Mr. Burrus. Oh, yes. 

Mr. Forrester. So now it will remain in there unless the President 
takes it out. Is that right? 

Mr. Burrus. It isa separate proclamation. There were two procla- 
mations to be issued today. One is a formal proclamation announcing 
the termination of the war and the entry into force of the Japanese 
treaty. There is a separate proclamation specifically terminating the 
1939 and 1941 emergencies. 

Mr. Forrester. I have another question. I am somewhat like Will 
Rogers in that what I know I get from the papers or over the radio 
or television. If I am not mistaken I heard something in the last 
night or two that maybe there is going to be a supplement or adjust- 
ment with the railroads concerning their wages and so forth. What 
do you know about that ? 

Mr. Burrus. I am in the same position as the chairman on that. I 
really know nothing more about it than you have indicated that you 
know. 

Mr. Forresrer. I think this subcommittee naturally would be in- 
terested in that. We heard voluminous testimony on that question. 
As I remember it, the railroads were taken over in 1950. If that be 
true, as I understand it, nothing was done from 1950 until a few 
days ago, at least, about effecting any adjustments or settlements with 
them. I was wondering what you knew about it or what information 
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you could give this subcommittee. As I remember the testimony, the 
testimony on the part of the Government and on the part of the repre- 
sentatives of the various brotherhoods was that when difficulties of 
that kind came up, they would say “You go to the Government. 

When you would go to the Government the Government would say: 
“You go to the railroads.” I am wondering if a solution had been 
found here in the last few days since we were examining this matter. 

Mr. Burrus. I am being just 100 percent candid when I say that I 
really don’t know any more about it than you have indicated that you 
know. I do not know if any of my colleagues know otherwise. I 
have not heard a word about the proposed settlement. 

Mr. Forrester. I believe this committee should be briefed and told 
what is going on and what is being contemplated because the question 
naturally arises, if the Government has jurisdiction or power to do 
that now, then that same power has been vested in them from 1950 to 
date. 

The next question arises as to whether if any power is going to be 
exercised, whether that power is going to be exercised under authority 
granted by the Constitution or by the statute or whether that comes 
within the inherent power group. 

I do not know whether you gentleman heard my observations or 
not. I do not know whether you gentlemen concur with me or not 
but I do feel that that is information that should be brought to this 
subcommittee. 

Mr. Pickerr. I got the tenor of the chairman’s statement and J] 
agree with it. 

Mr. Forrester. Do you suppose that you could get that informa- 
tion for us? 

Mr. Burrus. The Department of the Army, of course, operating 
the railroads would have that. I just have not had any contact with 
them on that subject. Certainly we could ask the Army to produce 
a witness. That is the only way that I know that we could get the 
information, unless I could gather it informally and transmit it to 
the committee. Which would you prefer ‘ 

Mr. Forrester. It does not matter to me how we get it, just so we 
get it. But it seems to me that all the information on every subject 
before us should be brought to this subcommittee. I do not think this 
subcommittee can deal with anything unless it has full information. 
As I said, I was interested in knowing if there is anything on foot 
now where they are going to work out some adjustment with the rail- 
roads, and if so, why it is not on there instead of say from 1950 up to 
date, and if it is, whether they now say they have power under the 
Constitution or any statute or whether it comes within the inherent 
power doctrine. 

Mr. Burrvs. I will certainly make an inquiry. Frankly, I would 
be reluctant to admit that I did not know about it, but I did not. 

Mr. Forrester. I appreciate your position on it but we not only 
want an inquiry, we would like to have some evidence on it. No mat- 
ter who it is that has that information, we would like to have them 
come before us and we would like to have the full information on it 
so that when we go into executive session and discuss these matters 
that we can have all the knowledge on the matter, because we are 
the ones who are asked to pass upon these matters. 

Does any member care to elaborate on that ? 
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Mr. Bogas. No, sir. 

Mr. Forrester. That being true, [ think the preliminaries are ou) 
of the way, Mr. Burrus, and such witnesses as you have we will be 
glad to take up in the order that you prefer. 

Mr. Burrus. We have two remaining items. They both involve 
criminal penalities. Both the Department of Defense and the De 
partment of Justice have witnesses. The first one is section 1 (a) (17) 
of the bill. It will be found on page 17. It is the item that prohibits 
the photographing, sketching, mapping, and so forth of military and 
naval reservations, properties, and equipment. 

The significant point about this statute, because it is similar to 
another that exists, is that you do not have to prove an intent to 
injure the security of the U nited States in order to have a successful 
prosecution. That is the principal reason that they want this statute 
continued even though there is a similar statute in existence. Colone!] 
Pickard will testify on this. 


STATEMENTS OF LT. COL. ANDREW D. PICKARD; AND GEORGE F. 
KNEIP, CHIEF, RESEARCH UNIT, CRIMINAL DIVISION, DEPART- 
MENT OF JUSTICE 


1 (a) (17), Item 229 


Prohibiting Photographing, Sketching, Mapping, Etc., Military and Naval 
Reservations, Properties, Equipment, Ete. (50 U. S. C., appendix 781-785). 


“For the duration of the present war as determined by proclamation of the 
President,” photographing, sketching, mapping, ete., of military and naval in 
stallations and equipment, except as authorized by Secretaries of the military 
departments, is prohibited and penalized. 

Termination of this provision would impede the ability of the Armed Forces 
to protect their installations and equipment from unauthorized analysis. 

Although the provisions of title 18, United States Code, section 793, are perma- 
nent legislation covering generally the same subject matter, it should be noted 
that intent to injure the security of the United States or to help some foreign 
nation is an element of the offense defined therein, whereas no such intent is 
required in the provision sought to be extended. 


50 U. 8S. C. App. Item 781 


Photographing, sketching, mapping, etc., military or naval reservations, prop- 
erties, equipment, etc., as unlawful. 


Whoever, except in performance of duty or employment in connection with 
the national defense, shall knowingly and willfully make any sketch, photograph, 
photographie negative, blueprint, plan, map, model, copy, or other representation 
of any navy yard, naval station, or of any military post, fort, camp, station. 
arsenal, airfield, or other military or naval reservation, or place used for national 
defense purposes by the Deprtment of the Army or the Navy, or of any vessel, 
aircraft, installation, equipment, or other property whatsoever, located within 
any such post, fort, camp, arsenal, airfield, yard, station, reservation, or place or 
in the waters adjacent thereto, or in any defensive sea area established in 
accordance with law; or whoever, except in performance of duty or employmen! 
in connection with the national defense, shall knowingly and willfully make any 
sketch, photograph, photographic negative, blueprint, plan, map, model, copy, 
or other representation of any vessel, aircraft, installation equipment, or other 
property relating to the national defense being manufactured or under con 
struction or repair for or awaiting delivey to the Departments of the Army or 
the Navy or the government of any country whose defense the President deems 
vital to the defense of the United States under any contract or agreement with 
the United States or such country or otherwise on behalf of the United States 
or such country, located at the factory, plant, yard, storehouse, or other place 
of business of any contractor, subcontractor, or other person, or in the waters 
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adjacent to any such place, shall be punished as provided herein. June 25, 1942, 
ce. 447, Item 1, 56 Stat. 390; July 26, 1947, c. 343, Title II, Item 205 (a), 61 
Stat. 501. 

50 U. S. C. App. Item 782 


Permission to photograph, sketch, map, etc. 

Notwithstanding the provisions of section 1 [section 781 of this Appendix], 
the Secretary of the Army or the Secretary of the Navy is authorized, under 
such regulations as he may prescribe, to permit photographs, sketches, or other 
representations to be made when, in his opinion, the interests of national defense 
will not be adversely affected thereby. June 25, 1942, c. 447, Item 2, 56 Stat. 391; 
July 26, 1947, c. 343, Title IT, Item 205 (a), 61 Stat. 501. 


50 U. S. C. App. Item 783 


Penalties for violations. 

Any person found guilty of a violation of this Act [sections 781-785 of this 
Appendix] shall, upon conviction, be punished by a fine of not more than $1,000 
or by imprisonment for not more than one year, or by both such fine and im- 
prisonment. June 25, 1942, ¢. 447, Item 3, 56 Stat. 391. 


30 U. S. C. App. Item 784 


Application to Philippine Islands. 

The provisions of this Act [sections 781-785 of this Appendix] shall apply in 
the Philippine Islands as well as in all other places within the territory or juris- 
diction of the United States. June 25, 1942, ¢. 447, Item 4, 56 Stat. 391. 


50 U. S. C. App. Item 785 


Effective date of sections 781-785. 

This Act [sections 781-785 of this Appendix] shall be effective only for the 
duration of the present war as determined by proclamation of the President. 
June 25, 1942, c. 447, Item 5, 56 Stat. 391. 

Lieutenant Colonel Pickarp. This bill, as stated, is quite similar to 
permanent legislation that we have under title 18. It has some very 
definite advantages over the permanent legislation. I will just run 
over the three or four advantages rather quickly, and if you have any 
further questions I will go into it. 

The advantages to this legislation over the permanent legislation 
are that it definitely provides for all defense facilities without neces- 
sity of an Executive order. The permanent legislation requires an 
Executive order to be published to designate vital areas so that they 
can be protected under the legislation. The wartime powers under 
section 795 allow us to protect these facilities without the necessity 
of an Executive order. It also is much broader in that it allows us 
to protect contractors, subcontractors, and even to protect our allies’ 
property that we feel should be protected along these same lines. 
Finally, it pins down the authority to designate these sensitive areas 
very specifically. 

In the yermanent legislation, as I stated previously, the President 
has to publish an Executive order in order to tie it down. He has in 
fact published one in February 1950. Under the wartime legislation 
this is not required. It allows us to protect all our facilities, to include 
the facilities or equipment, et cetera, of our allies. 

Mr. Forrester. What is the penalty, Colonel? 

Lieutenant Colonel Pickarp. Under both it is $1,000 or 1 year, 
maximum. 

Mr. Forrester. Any questions ? 
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Mr. Picxerr. I see in your printed statement, in the document, 
that there is one very vital difference which I do not believe you em- 
phasized but which Mr. Burrus mentioned, and that is that under 
the emergency legislation that you want extended you do not have to 
rove intent to injure either the security of the United States or to 

elp a foreign country. 

aeutenant Colonel Pickarp. Under the emergency legislation there 
is a statement in here of “shall knowingly and willfully” which is also 
a bit difficult. It is a slight disadvantage to the wartime legislation. 

Mr. Pickerr. Granted. But is the printed statement correct, that 
you do not have to show an intent to injure the United States or to 
help a foreign power under this emergency legislation ¢ 

Lieutenant Colonel Pickarp. I interpret it that that is correct ; yes, 
sir. 

Mr. Pickerr. But you have to show that it was knowingly and will- 
fully done under this temporary legislation ? 

Lieutenant Colonel Pickarp. Yes, sir. 

Mr. Pickxerr. Then why is not that good law on a permanent basis 
in view of the conditions we are confronted with in the country and 
in the world? 

Lieutenant Colonel Ptckarp. I cannot answer that. 

Mr. Pickerr. Without binding the Department, in your opinian as 
a student of this matter, would it be good legislation permanently / 

Lieutenant Colonel Pickarp. Just as you stated, I cannot give a 
Department of Defense answer to that. It would have to be just my 
own opinion. 

Mr. Pickerr. That is all I want. 

Lieutenant Coloned Pickarp. I have to deal with some of these 
things quite frequently, and my answer would be “Yes.” 

Mr. Picxerr. Has the Department given any consideration, or is it 
now giving any consideration actively, to making this statute a per- 
manent statute ¢ 

Lieutenant Colonel Prckarp. I cannot answer that definitely, but 
I do not believe they are, sir. 

Mr. Pickerr. Let me suggest in view of the proposed limitation of 
time for the extension of this document, if it is so limited to 2 years, 
that the Department ought to give active consideration to such a mat- 
ter, because if it is good under the present circumstances it is liable 
to be good law for the next generation or so. 

I think we ought to get down to a permanent basis as rapidly as 
possible so we will have a general policy for general conditions if we 
get into a war, and we can consider specific policies under those cir- 
cumstances. I believe that is all that I have to say. 

Mr. Forrester. Any further questions ? 

Mr. Boaes. Have there been any prosecutions to your knowledge 
under this emergency legislation ? 

Lieutenant Colonel Prcxarp. I tried to check that this morning and 
T cannot answer it definitely. I am assured that there have been; 
but as to specific cases, that is as far as I got. 

Mr. Forrester. Colonel, as I understand it, under this emergency 
legislation, just as to the photographing and sketching and mapping 
of military and naval reservations upon proof of those particular 
acts, that would be a violation irrespective of the intent? Is that 
correct ? 
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Lieutenant Colonel Pickarp. I do not believe so, just the way you 
stated it, sir. We have to prove that knowingly and willfully the 
individual took the photograph, whatever it happened to be, and 
then, yes, as to ghey a. intent as to what they were to do with it, if 
we prove that they knowingly and willfully took it we do not have 
to prove intent to harm the United States. 

Mr. Forrester. Let us see what that would mean. That word 
“knowingly” would mean that he aimed the camera at a certain ob- 
ject, knowing that he was doing it. That is all it would mean? 

Mr. Burrus. Mr. Kneip, you are familiar with 1-A-17, are you 
not? Can you answer the chairman’s question ? 

Lieutenant Colonel Pickarp. There is a legal aspect. that I do not 
understand. 

Mr. Potiax. The question is, What intent may be shown? 

Lieutenant Colonel Pickarp. The question as I understood it was 
that if someone knowingly aims a camera at some of this equipment, 
et cetera. I do not know where to go from there. 

Mr. Boees. I can give you an example. I do not know whether 
the judge had this example in mind or not. I ride the trains back 
and forth to Wilmington, Del., quite often. A lot of the conductors 
and trainmen I have an opportunity to check with. They tell me 
the problem they have with school children, graduating classes com- 
ing back and forth to Washington from all over the country. Almost 
all children have their cameras with them. They all like to get on 
the tail end of the train and take pictures of different things. The 
trainmen have to stand guard there, almost, because there is a regu- 
lation that you cannot take pictures from the back of the train. They 
have an awful time explaining this to all these children who want 
to get these snapshots. They cannot believe that it is so, that you can- 
not take pictures riding through the countryside. I suppose if they 
did take a picture, under this statute they could really be prosecuted, 
could they not ? 

Mr. Kwrre. I would give my personal opinion that knowingly and 
willfully here means more than merely taking the photograph. Be- 
ing a criminal statute, requiring strict construction, | would say that 
the “knowingly and willfully” involves the element of knowing that 
it is a defense installation. I believe that is the way it has generally 
been handled where somebody, a photographer, newspaper photog- 
rapher, takes a picture of a place that comes within the terms of this 
statute. They ask them to return the films, or take the films from them 
and destroy them, and that is the end of it. I am quite certain we 
would not prosecute anyone who took it, not knowing that it was pro- 
hibited. I think the very element of criminal intent in any statute 
of this character requires a knowledge that he is photographing a 
prohibited object. He would not know that if there was nothing to 
indicate to him that it was a defense installation. As I say, I believe 
that is the way we enforce it practically. 

Mr. Forrester. Exactly how does this emergency legislation read / 
Do you have that? 

Mr. Knerr. It says— 

Whoever, except in performance of duty und employment in connection with 
the national defense, shall knowingly and willfully make any sketch, photo- 
graph— 


and so on— 
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Mr. Pickerr. I see in your printed statement, in the document, 
that there is one very vital difference which I do not believe you em- 
phasized but which Mr. Burrus mentioned, and that is that under 
the emergency legislation that you want extended you do not have to 
or intent to injure either the security of the United States or to 
— a foreign country. 

ieutenant Colonel Pickarp. Under the emergency legislation there 
is a statement in here of “shall knowingly and willfully” which is also 
a bit difficult. It is a slight disadvantage to the wartime legislation. 

Mr. Pickerr. Granted. But is the printed statement correct, that 
you do not have to show an intent to injure the United States or to 
help a foreign power under this emergency legislation ? 

Lieutenant Colonel Prckarp. I interpret it that that is correct ; yes, 
sir. 

Mr. Pickerr. But you have to show that it was knowingly and will- 
fully done under this temporary legislation ? 

Lieutenant Colonel Prckarp. Yes, sir. 

Mr. Pickxerr. Then why is not that good law on a permanent basis 
in view of the conditions we are confronted with in the country and 
in the world? 

Lieutenant Colonel Prckarp. I cannot answer that. 

Mr. Pickerr. Without binding the Department, in your opinion as 
a student of this matter, would it be good legislation permanently / 

Lieutenant Colonel Pickarp. Just as you stated, I cannot give a 
Department of Defense answer to that. It would have to be just my 
own opinion. 

Mr. Picxerr. That is all I want. 

Lieutenant Coloned Pickarp. I have to deal with some of these 
things quite frequently, and my answer would be “Yes.” 

Mr. Prcxerr. Has the Department given any consideration, or is it 
now giving any consideration actively, to making this statute a per- 
manent statute / 

Lieutenant Colonel Pickarp. I cannot answer that definitely, but 
I do not believe they are, sir. 

Mr. Picxerr. Let me suggest in view of the proposed limitation of 
time for the extension of this document, if it is so limited to 2 years, 
that the Department ought to give active consideration to such a mat- 
ter, because if it is good under the present circumstances it is liable 
to be good law for the next generation or so. 

I think we ought to get down to a permanent basis as rapidly as 
possible so we will have a general policy for general conditions if we 
get into a war, and we can consider specific policies under those cir- 
cumstances. I believe that is all that I have to say. 

Mr. Forrester. Any further questions ? 

Mr. Bocas. Have there been any prosecutions to your knowledge 
under this emergency legislation ? 

Lieutenant Colonel Prcxarp. I tried to check that this morning and 
T cannot answer it definitely. I am assured that there have been; 
but as to specific cases, that is as far as I got. 

Mr. Forrester. Colonel, as I understand it, under this emergency 
legislation, just as to the photographing and sketching and mapping 
of military and naval reservations upon proof of those particular 
acts, that would be a violation irrespective of the intent? Is that 
correct ¢ 
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Lieutenant Colonel Pickarp. I do not believe so, just the way you 
stated it, sir. We have to prove that knowingly and willfully the 
individual took the photograph, whatever it happened to be, and 
then, yes, as to asf a. intent as to what they were to do with it, if 
we prove that they knowingly and willfully took it we do not have 
to prove intent to harm the United States. 

Mr. Forrester. Let us see what that would mean. That word 
“knowingly” would mean that he aimed the camera at a certain ob- 
ject, knowing that he was doing it. That is all it would mean? 

Mr. Burrus. Mr. Kneip, you are familiar with 1-A-17, are you 
not? Can you answer the chairman’s question ? 

Lieutenant Colonel Pickarp. There is a legal aspect. that I do not 
understand. 

Mr. PotiaK. The question is, What intent may be shown? 

Lieutenant Colonel Pickarp. The question as I understood it was 
that if someone knowingly aims a camera at some of this equipment, 
et cetera. I do not know where to go from there. 

Mr. Boees. I can give you an example. I do not know whether 
the judge had this example in mind or not. I ride the trains back 
and forth to Wilmington, Del., quite often. A lot of the conductors 
and trainmen I have an opportunity to check with. They tell me 
the problem they have with school children, graduating classes com- 
ing back and forth to Washington from all over the country. Almost 
all children have their cameras with them. They all like to get on 
the tail end of the train and take pictures of different things. The 
trainmen have to stand guard there, almost, because there is a regu- 
lation that you cannot take pictures from the back of the train, They 
have an awful time explaining this to all these children who want 
to get these snapshots. They cannot believe that it is so, that you can- 
not take pictures riding through the countryside. I suppose if they 
did take a picture, under this statute they could really be prosecuted, 
could they not? 

Mr. Kwnere. I would give my personal opinion that knowingly and 
willfully here means more than merely taking the photograph. Be- 
ing a criminal statute, requiring strict construction, I would say that 
the “knowingly and willfully” involves the element of knowing that 
it is a defense installation. T believe that is the way it has generally 
been handled where somebody, a photographer, newspaper photog- 
rapher, takes a picture of a place that comes within the terms of this 
statute. They ask them to return the films, or take the films from them 
and destroy them, and that is the end of it. [I am quite certain we 
would not prosecute anyone who took it, not knowing that it was pro- 
hibited. IT think the very element of criminal intent in any statute 
of this character requires a knowledge that he is photographing a 
prohibited object. He would not know that if there was nothing to 
indicate to him that it was a defense installation. As I say, I believe 
that is the way we enforce it practically. 

Mr. Forresrer. Exactly how does this emergency legislation read ¢ 
Do you have that? 

Mr. Kwnerr. It says— 

Whoever, except in performance of duty and employment in connection with 
the national defense, shall knowingly and willfully make any sketch, photo- 
graph— 


and so on— 
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of any navy yard, naval station— 


and a long list of places, including equipment being manufactured {() 
the United States or any other nation whose defense is vital. As | 
say, I do not think we would attempt to bring anyone before a cowir) 
unless we had evidence from which a jury could infer that he knoe) 
that the defense installation of which he took a picture was in fact ; 
defense installation. 

Mr. Forrester. I would say this: I believe the gentleman know. 
that there are literally thousands of decisions on the books that 
would be no defense to a criminal prosecution that a defendant «ic 
not know that the act was a violation of the law. 

Mr. Kwetr., That is generally true. 

Mr. Forrester. I think that is true on that particular class of cases 
known as mala prohibita, simply bad because prohibited. For in- 
stance, in my State it is against the law for a man to earry a pisto! 
without a license. When you prove that he carried that pistol and }y 
carried it without that license, there would be no defense for him to 
say, “I didn’t know that Georgia had a law prohibiting it.” 

For instance, if a man is prosecuted for having a package of ciga 
rettes in his pocket without the Government tax stamp on it, it would 
be no defense to say that he did not know that the United States pre- 
scribed a tax for cigarettes. 

Mr. Knee. Mr. Congressman, you are in a field here that is rathe: 
difficult. There was a recent Supreme Court decision which throws 
considerable light—Morissette against the United States—which 
rather narrowed the application of criminal statutes in this sense: 
The type that you refer to are what are referred to as regulator) 
statutes, in broad terms, where the courts give a very broad interpreta 
tion. For instance, you may not know that you are speeding, or there 
may be regulations prohibiting certain things, but when you get dow) 
to basic violations of a type which has an aspect such as this or espio 
nage, I think the courts would generally hold that you need a crimina! 
intent, a purpose. You need not know the existence of the law. The 
field, as I say, is rather indefinite. It would be my view that you might 
bring a man before a jury and require him to justify his action, but in 
a practical application to a newspaper photographer or a high-schoo! 
student who took a picture, nothing to indicate that it was a defense 
installation, or that c might be in a Chrysler plant and that they are 
making something with no indication that it was to be used for thie 
Army or Navy, as I say, it would probably get down to a question of 
reasonable enforcement. I would not want to give a specific answe! 
whether you had to know specifically that the object of which you are 
taking a picture comes within the statute. Certainly there would 
have to be sufficient evidence from which it could be at least inferred 
that he did know. 

Mr. Forrester. I think if that is true—I am eliminating the phra- 
that you used, “reasonable enforcement,” because, of course, reason 
able enforcement is a residue of power that is allowed a prosecuting 
attorney, separate and independently from the statute, and the tru 
meaning of the statute. But if your statute is to be construed that 
there must be an intent, or that a man must know the prohibited act. 
then in the final analysis what you are going to have is a law that you 
can probably convict some American under; but when these foreigne: 
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come around who cannot even speak your language and they take a 
picture, which is probably what they wanted to do to get it to the 
enemy, then they come up there and say, “I didn’t know anything 
about ‘your law; I was not familiar with your customs; I never had 
any idea that I violated any law.” 

Mr. Knere. It depends on the individual. I might mention the fact 
that there is one other statute dealing with photographing and sketch- 
ing, and that is 795, title 18, under which an Executive order has been 
issued, and it is quite broad. It covers somewhat the same type of 
offense. It contains no requirement of knowingly or willfully. In 
the application of these statutes we would choose one which required 
the least proof. 

Mr. Forrester. You are talking from the administrative standpoint 
now ¢ 

Mr. Knetr. I say there is a statute, 795, which does not contain the 
words “knowingly and willfully.” 

Mr. Pickxerr. You will pick the one that is easiest to prosecute 
under and the least burden on the Government ¢ 

Mr. Knerr. Yes, sir. 

Mr. Picxerr. Insofar as the proposed extension is concerned, in 
795, if I understand you a prosecution may be permitted under either. 

Mr. Knere. Or both. 

Mr. Pickett. Then you would elect to prosecute under 795? 

Mr. Kwnere. We would if it were more doubtful under 781. 

Mr. Picxerr. Is this statute necessary to the law under 795 and 
the Executive order promulgated ¢ 

Mr. Knerr. This statute that you are speaking of is broader in the 
sense that it covers language such as this: Vessels and so on, manu- 
factured or under construction, repair, not only for the Government 
of the United States but the goverriment of any country whose de- 
fense the President deems vital to the defense of the United States. 
We do not have that in the other one. To that extent it is broader 
than the existing 795 and 793, which is the Espionage Act. These 
gentlemen refer to the fact that this requires an intent to injure the 
United States. 

Mr. Picxetr. The language in this emergency statute is broader 
and gives you more coverage but it is harder to prosecute under; is 
that right? 

Mr. Kner. Yes, sir; as to the objects to be covered. 

Mr. Picxerr. Why cannot we just coordinate all that and work 
it out on the basis of a permanent piece of legislation that does a 
thorough job, in one section or two or three sections, rather than 
continue ad infinitum. There is a number of statutes that may not 
be necessary. 

Mr. Knerr. That is a matter for Congress. This allows more flexi- 
bility. We do want a somewhat different type of statute in peace- 
time than in wartime. I do not think it would be advisable to amal- 
gamate and merge peacetime and wartime statutes into permanent 
legislation. In all of this category of offense, espionage, sabotage, 
sedition, we have two types: peacetime and wartime. As a general 
rule it probably would be more satisfactory rather than to have one 
permanent statute. 
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Mr. Picxerr. We need different statutes for peacetime and wa: 
time. But in the situation that we are dealing with we have stil] a 
third time for a different statute, and that is emergency time. I want 
to eliminate as much emergency as possible. I do not mean +o be 
facetious or imply criticism of your comments, but we are called on 
here to deal with a third time, which is emergency. That may or may 
not be good. It so happens that I have the view that the fewer emer 
gencies we have, and the fewer things we must do under emergencies, 
the less opportunity we have for the claim to be made that the Execu- 
tive is above the Constitution and the statutes of this country. Tam 
just trying to eliminate as much of that as possible. 

Mr. Forrester. Let us get back to this law. I think I have a pur- 
pose in that. The words “willfully and knowingly” can only mean 
one thing. You would find those terms defined by the courts literally 
by the hundreds in “words and phrases.” All on earth that can pos- 
sibly mean is the intent to do the prohibited thing. ‘That is all that 
can mean. That is, to do that act which is as a matter of law pro- 
hibited. I am frank to confess to you that if you do not have a law 
of that kind, as harsh as it may be, it will not be worth anything to 
the Government, not a thing. Because if you require, before you 
can punish under this act, if you require proof beyond a reasonable 
doubt that a man intended to take that picture or that photograph 
for the purpose of furnishing it to someone else, then you are going 
to let the Communists and your enemies have a field day. In other 
words, all on earth that this could possibly be would be something 
to punish rightfully or sometimes entrap an American. I do not 
mind telling you that I think that if we can eliminate the idea that 
you have got to demonstrate that this man was doing this thing to 
injure this country, I think you are proceeding on solid ground. I 
think that you are. I think you are approaching it in a realistic sort 
of way. Weare at war. You have to have something airtight where, 
when you catch a man taking pictures of your installations, you have 
to be in a position where you can punish that man. 

That is why I am trying to find out what this legislation is. You 
gentlemen bear in mind that if a case comes up on this and if the 
courts have to interpret, they will look at this record to see what 
we understand this law to mean, to see what Congress understood 
it to mean. That is why I am trying to get that threshed out. | 
do not think anybody is going to be helped by this statute if you 
cannot punish anybody who is taking those pictures. Then if a prose- 
cuting attorney comes in and if it is demonstrated that some child 
or some person whose character is absolutely beyond reproach did 
that, then you gentlemen could warn him and so forth, and pass that 
incident up. But I do think that you ought to have the power to 
punish and not have to prove that the person was trying to do some- 
thing detrimental to this country. 

Mr. Kner. I may have been giving a narrow interpretation. | 
was influenced by the Supreme ourt decision. On the face of the 
statute all that is required by its language is that a person know- 
ingly take the picture and again, taking it on its face, all the Gov- 
ernment would have to prove is two things: (1) That the defendant 
took a picture knowingly, (2) that the place of which he took the 
picture came within the statute. I was injecting this other because, 
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as I say, there has been a little confusion thrown upon the question 
by the recent Supreme Court decision. But we would not hesitate 
in any particular case to prosecute a person for taking a picture merely 
on the basis that he took it, and that the place he took it came within 
the statute. 

Mr. Forrester. I do not think the statute would be worth anything 
unless upon a showing that, (@) he willfully took a photograph, (2) 
that it was a photog raph of one of the installations or whatever is 
named in this statute. If you cannot convict on that, then there is no 
need of any additional legislation. You might as well fall back on 
the old permanent law. 

I think we have to be realistic. I do not mind telling you that if 
that is the way it is, you are following my line of thought. I am one 
of these men, and I do not apologize for it, in fact I do not understand 
how anybody can think differently—I am one of these men who waxes 
enthusiastic, not for the purpose of depriving a man of his life or 
liberty or for the purpose of depriving him of his job, but I say if 
you are going to get into a war, if you cannot take a man’s job away 
from him when he is working against his government, when he is asso- 
clating with known Communists, I say ‘that we are just absolutely 
fools, because there is no right to work for this Government. It is a 
privilege. Any man who has throughout any length of time asso- 
ciated with a Communist or one of his fellow travelers, to allow a man 
like that to work for his government is unnecessarily endangering the 
lives of the boys if he is picked up and put into the Government service. 

That is one of the points that I want to underscore. I have no 
patience with that argument whatsoever. If it is a criminal prosecu- 
tion, certainly I would not be in favor of guilt by association. If it 
were a criminal prosecution and you were going to take a man’s life 
or take a man’s liberty. But until we get around to the idea that 
no man has a vested right to work for his government, and if he con- 
ducts himself so that he became suspicious, as long as you let such a 
inan work for this country, you are endanger ing the country as I see it. 

Mr. Knerp. Just so it is ¢ ‘lear for the record, in view of this further 
discussion I would like to clarify. Previously I gave my personal 
opinion. I repeat again, on the face of the statute the statute is 
violated when any person takes a picture knowing he is doing so, and 
it turns out that the object of which he takes a picture comes within 
the matters described in the statute. I prefer to leave it that way. 

Mr. Forrester. If it is not that way then there is no use of our 
giving that statute any attention. 

Mr. Kwere. That is right. 

Mr. Forrester. That is the only way that you can approach it. 
Of course you gentlemen or any of you who are called upon to enforce 
the law, if you have a school child from Massachusetts or Georgia 
or Texas or any of our States that you knew in the very nature of 
things did not realize what they were doing, took photographs, of 
course there would be no prosecution. You simply rebuke the child 
in a kind sort of way and tell him not to do it again. But you would 
have a law against a enemy of this country, that you could use. 

Is that all that you have on that item ¢ 

Mr. Burrus. Yes, sir. We have another criminal statute. 
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Mr. Forrester. Do you think that we should have some particular 
ruling from your Department as to the interpretation of this power ! 
I think it should be included in this record. I do not mind telling 
you that I hope it is in the manner that I outlined. 

Mr. Pickxerr. Mr. Chairman, in that connection, for the legislative =~ 
history, so far as it might be inquired into in the future, I would like 














to say that I believe this committee unanimously endorses the 7 
statement that the gentleman last made on the subject, that it is his 7 
view that the mere act of taking the picture in a prohibited area is =~ 
sufficient upon which to base the prosecution and secure conviction, 7 

Mr. Forrester. That is correct. ee 

Mr. Burrus. Are you ready for the next item? That is section © 
1 (a) (31) of the bill, on page 82. It provides penalties for disclosing =~ 


defense information, permitting sabotage, manufacturing defective 
war materials, and spreading false reports to interfere with the 7 
Armed Forces. 4 

Commander Coombs will describe this provision. It does provide 7% 
a death penalty in time of war, which is a greater penalty than is © 
provided in peacetime for these various acts. The Department of =~ 
Justice would also like to present a witness on that because of certain 3 
technical aspects of the language involved. 


STATEMENT OF COMMANDER C. L. COOMBS, UNITED STATES NAVY, 
SECURITY POLICY AND CONTROL SECTION, SECURITY BRANCH, — 
OFFICE OF NAVAL INTELLIGENCE; AND GEORGE F. KNEIP, — 
CHIEF, RESEARCH UNIT, CRIMINAL DIVISION, DEPARTMENT OF 

JUSTICE 













1 (a) (31), item 460 









Penalties for disclosing defense information, committing sabotage, manufactur- 
ing defective war materials, and spreading false reports to interfere with 
the Armed Forces (18 U. S. C. 794, 2153, 2154, and 2388). 


Title 18, United States Code, section 794: Delivering defense information, 
with intent or reason to believe that it will harm the United States or benefit a 
foreign nation, is prohibited. “In time of war” the penalty for violation is death 
(not applicable in peace) or 30 years (20 years in peace). Further, “in time 
of war” gathering or publishing certain information with intent that it shall 
be communicated to the enemy is punishable by death or 30 years; this is not 
a crime in time of peace (but see 18 D. S. C. 793, which prohibits various acts 
of gathering or communicating defense information in wartime or peacetime, 
under penalty of $10,000 or 10 years or both). 

Title 18, United States Code, sections 2153 and 2154 provide for greater pen- 
alties in time of war (30 years or $10,000, or both) than in time of peace (10 4 
years or $10,000, or both) for injuring or damaging war materials or making : 
defective war materials, 

Title 18, United States Code, section 2388 prohibits, “when the United States 
is at war,” the spreading of false reports with intent to interfere with the 
operations or success of the Armed Forces or to promote the success of the 
enemy. Fine or imprisonment or both are provided. 

The current situation and the expansion of the military establishment make 
it necessary that the termination of the war should not operate to terminate the 
effectiveness of these wartime provisions of law. The participation of the United 
States in the North Atlantic Treaty Organization defense plan also makes these 
provisions desirable. 


























18 U. 8. C., Item 794 


Gathering or delivering defense information to aid foreign government. 

; (a) Whoever, with intent or reason to believe that it is to be used to the 
injury of the United States or to the advantage of a foreign nation, communi- 
cates, delivers, or transmits, or attempts to communicate, deliver, or transmit, 
















EMERGENCY POWERS CONTINUATION ACT 569 


to any foreign government, or to any faction or party or military or naval force 
within a foreign country, whether recognized or unrecognized by the United 
States, or to any representative, officer, agent, employee, subject, or citizen 
thereof, either directly or indirectly, any document, writing, code book, signal 
book, sketch, photograph, photographic negative, blueprint, plan, map, model, 
note, instrument, appliance, or information relating to the national defense, 
shall be imprisoned not more than twenty years. 

(b) Whoever violates subsection (a) in time of war shall be punished by death 
or by imprisonment for not more than thirty years. 

(c) Whoever, in time of war, with intent that the same shall be communicated 
to the enemy, collects, records, publishes, or communicates, or attempts to elicit 
any information with respect to the movement, numbers, description, condition, 
or disposition of any of the Armed Forces, ships, aircraft, or war materials of 
the United States, or with respect to the plans or conduct, or supposed plans 
or conduct of any naval or military operations, or with respect to any works 
or measures undertaken for or connected with, or intended for the fortification 
or defense of any place, or any other information relating to the public defense, 
which might be useful to the enemy, shall be punished by death or by imprison- 
ment for not more than thirty years. 

(d) If two or more persons conspire to violate this section, and one or more 
of such persons do any act to effect the object of the conspiracy, each of the 
parties to such conspiracy shall be subject to the punishment provided for the 


offense which is the object of such conspiracy. June 25, 1948, c. 645, 62 Stat. 737. 
18 U. 8. C., Item 2153 


Destruction of war material. 

(a) Whoever, when the United States is at war, with intent to injure, inter- 
fere with, or obstruct the United States or any associate nation in preparing 
for or carrying on the war, or, with reason to believe that his act may injure, 
interfere with, or obstruct the United States or any associate nation in pre- 
paring for or carrying on the war, willfully injures or destroys, or attempts 
to so injure or destroy, any war material, war premises, or war utilities, shall 
be fined not more than $10,000 or imprisoned not more than thirty years, or 
both, 

(b) If two or more persons conspire to violate this section, and one or more 
of such presons do any act to effect the object of the conspiracy, each of the 
parties to such conspiracy shall be punished as provided in subsection (a) of 
this section. June 25, 1948, ec. 645, 62 Stat. 799. 


18 U. 8. C., Item 2154 


Production of defective war material. 

(a) Whoever, when the United States is at war, with intent to injure, inter- 
fere with, or obstruct the United States or any associate nation in preparing 
for or carrying on the war, or, with reason to believe that his act may injure, in- 
terfere with, or obstruct the United States or any associate nation in preparing 
for or carrying on the war, willfully makes or causes to be made in a defective 
manner, or attempts to make or cause to be made in a defective manner any 
war material, or any tool, itaplement, machine, utensil, or receptacle used or 
employed in making, producing, manufacturing, or repairing any such war 
material, shall be fined not more than $10,000 or imprisoned not more than 
thirty years, or both. 

(b) If two or more persons conspire to violate this section, and one or more 
of such persons do any act to effect the object of the conspiracy, each of the 
parties to such conspiracy shall be punished as provided in subsection (a) 
of this secfion. June 25, 1948, e¢. 645, 62 Stat. 799. 


18 U. 8S. C., Item 2388 


Activities affecting Armed Forces during war. 


(a) Whoever, when the United States is at war, willfully makes or conveys 
false reports or false statements with intent to interfere with the operation or 
success of the military or naval forces of the United States or to promote 
the success of its enemies ; or 


98207—52——37 
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Whoever, when the United States is at war, willfully causes or attempts to 
cause insubordination, disloyalty, mutiny, or refusal of duty, in the military 
or naval forces of the United States, or willfully obstructs the recruiting or en- 
listment service of the United States, to the injury of the service or the United 


States, or attempts to do so— 
Shall be fined not more than $10,000 or imprisoned not more than twenty years, 


or both. 

(b) If two or more persons conspire to violate subsection (a) of this section 
and one or more such persons do any act to effect the object of the conspiracy, 
each of the parties to such conspiracy shall be punished as provided in said 
subsection (a). 

(c) Whoever harbors or conceals any person who he knows, or has reasonable 
grounds to believe or suspect, has committed, or is about to commit, an offense 
under this section, shall be fined not more than $10,000 or imprisoned not more 


than ten years, or both. 

(d) This section shall apply within the admiralty and maritime jurisdiction 
of the United States, and on the high seas, as well as within the United States. 
June 25, 1948, c. 645, 62 Stat. 811. 

Commander Coomess. Mr. Chairman, I am C. L. Coombs, commander 
in the United States Navy. lam attached to the Security Policy and 
Control Section, Security Branch of the Office of Naval Intelligence. 

The sections with which we are concerned here provide briefly as 
follows: 18 United States Code, 794: Delivering defense information 
with intent or reason to believe that it will harm the United States or 
benefit a foreign nation is prohibited. In time of war the penalty for 
violation is death. This is not applicable in time of peace; or 30 years, 
as contrasted to 20 years in time of peace. 

Further, in time of war, gathering, or publishing certain informa- 
tion with intent that it shall be communicated to the enemy is punish- 
able by death, or 30 years, and this is not a crime in time of pan 

Eighteen U nited States Code, 2153 and 2154, provide for greater 
penalties in time of war, that is, 30 years or $10,000 fine or both, than 
in time of peace, which is 10 years or $10,000 or both, for injuring or 
damaging war materials or making defec ‘tive war materials. 

E ighteen United States Code, 2388, prohibits when the United 
States is at war, the spreading of false reports with intent to interfere 
with the operations or success of the Armed Forces or to promote the 
success of the enemy. Fine or imprisonment or both are provided. 

On these three items the Department of Navy’s position, particu- 
larly the Security Branch of the Navy Intelligence, is that the cur- 
rent situation and the expansion of the Military Establishment make 
it necessary that the conclusion of the war with Japan should not 
operate to terminate the effectiveness of these wartime provisions 
of law. The participation of the United States in the North Atlantic 
Treaty Organization defense plan also makes these provisions de- 
sirable. 

In addition it may be pointed out that from a security standpoint 

realistically there is no substantial difference between a state of 
uaa involving arming to meet the threat of aggression under 
present world conditions, and the actual state of outright war. The 
protection of classified material, plans, operations, research, and de- 
velopment is more important in the planning and development stage 
strategically than later when the end product or machine of war 
is In actual use tactically. 

Our principal advantage over unfriendly foreign powers at present 
lies in our technology and know-how and to protect this advantage 
the added penalties are necessary now before the outbreak of actual 
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war. More specifically, the weapons and machines now in manu- 
facture will be the ones to be used for several years to come in any 
actual war. 

If such material is now rendered defective by reason of sabotage, 
the resultant failure will likely occur when used under actual war 
conditions, perhaps years later. Similarly, stricter penalties for 
spreading of false reports to interfere with operations of our Armed 
Forces are as necessary now as in actual wartime since prior to the 
actual outbreak of war public opinion in support of the defense effort 
is less firm and organized. 

Reports which depreciate or interfere with the defense program 
may have a greater effect on that portion of our citizenry which op- 
poses or fails to support the war effort than later when public opinion 
has become more crystallized behind the actual war operation. Any 
division of supporting public opinion which the enemy nation can 
engender at any time in our ranks results to its obvious advantage. 

Such reports actually may impede recruiting and equipping ‘of 
Armed Forces and make more difficult the preparation ima defense 
effort. In summary, from a security standpoint, the increased penal- 
ties provided by Congress in wartime should be available in the all- 
important period of preparation for possible war. 

Mr. Forrester. Do you wish to elaborate on that / 

Commander Coomrs. Briefly the position is—I speak from an in- 
telligence security standpoint—there is no actual difference in our 
operations and needs between the outbreak of war and the period 
leading up to it, especially as to planning and research and develop- 
ment. To keep the knowledge of what is going to be developed or 
it is possible to perfect years ‘from now, at this time from the enemy, 
from an intelligence standpoint, is, of course, highly important. 

Later, when the thing is actually made and is “used and then may 
he captured and observed, there is a difference. But it is genet rally 
conceded that our advantage principally is not in men, in man- 
power, but is in our technological know-how and our ability to plan 
faster and develop new things quicker and better than any enemy 
power. 

So to protect that sort of thing, we urge that there is no substantial 
difference between the penalty—there should be no substantial differ- 
ence between the penalties in time leading up to perhaps the outbreak 
of war or preparation for it, and the actual wartime condition itself. 

Mr. Forresrer. Mr. Pickett ? 

Mr. Pickrrr. Commander, you speak for the Department of De- 
fense from the standpoint of security, as T understand you. 

Commander Coomns. Just for the Navy, sir. 

Mr. Pickerr. Then what is the position of the Army and Air Force 
in regard to these statutes ? 

Commander Coomrs. I think the security people, from my associa- 
tion with them, working on various ¢ ommittees with them, I think they 
would take substantially that same view. 

Mr. Pickerr. The coverage of these statutes apply as well to the 
installations of the Army and Air Force as it does to the Navy ? 

Commander Coomps. Yes, sir. 

Mr. Pickerr. I think it may be for practical purposes said that the 
position of the Department of Defense, representing all branches of 
the service, is essentially the same as vours. 
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Commander Coomrs. Yes, sir. 

Mr. Pickxerr. You have made a very fine statement, Commander. 
To me it is the best statement that I could possibly have conceived of 
to justify a revision of the code in respect to the matters we deal with, 
here, and make one statute or one series of sections in the statute cover 
the same penalties for doing the same thing, whether we have an 
actual declared war or whether we are in actual peace, or whether we 
are in this third state, a hiatus between the two, of an emergency where 
we are getting ready for war but hoping for peace. 

I do not see any reason on earth, and I have dealt with this business 
of prosecuting criminals for 14 years before it was my privilege to 
come to Congress, but I see no reason on earth why it should not be 
just as grave a penalty in time of peace to do the things that are pro- 
hibited under this section as it is in time of war. 

For practical purposes in the administration of it and the imposition 
of the punishment, you might not want to take a man’s life as a pun- 
ishment in peacetime, w hereas you might in time of war, but that is a 
matter for the administration of justice rather than, in my opinion, 
for the writing of the statute. 

T would like to suggest respectfully to you gentlemen who are deal- 
ing with this security problem that you give a lot of thought to a 
recodification, if I may use that word, of these statutes that deal with 
the subject we are handling here to the view that we can write one set 
of statutes that apply as w vel in peace or war and let the enforcement 
of them determine the difference between the gravity of the offense 
as it applies to peace or war. 

Mr. Forrester. Commander, as I understand it now, delivering 
defense information with intent or reason to believe that it will harm 
the United States, that is prohibited, but to come within that there 
must be a delivery. Is that correct? There must be a delivery of 
information ? ‘ 

Commander Coomrs. Yes, sir; I would say so. 

Mr. Forrester. An attempt to deliver would not satisfy that stat- 
ute? 

Commander Coomrs. I do not think so, 

Mr. Forrester. Is that correct? 

Commander Coomrs. That is the way I would read it. 

Mr. Forrester. What do you think about adding in there “delivery 
or attempting to deliver”? In other words, then we could deal with 
a man who tried, but failed. Do you see what T am talking about 
there? 

Commander Coomrs. Yes, sir. 

Mr. Forrester. Where we have an assault with an attempt to mu 
der, we are not too generous with a man, we do not give him too 
much consideration on account of his bad shooting, where there was 
every intent to kill, where he just went out, without any fault on his 
part and missed the mark. 

Commander Coomns. I am sorry, sir, the complete quotation of the 
entire section does include “or attempts to communicate.” 

Mr. Forrester. I am glad to know that. That would give you a 
lot more leeway than I thought you had. As an old prosecuting at- 
torney, how do you go ¢ about proving intent or reason to believe that 
it would harm the United States? We have to get into the recesses 
of that man’s brain; do we not? 
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Mr. Kner. In that statute that is an essential element, an intent 
or reasonable belief. The way that works out generally is that from 
the circumstances it can be inferred that any person who attempts to 
transmit national-defense information to a foreign government either 
intends or believes it will be injurious to the United States or to the 
advantage of a foreign nation. Those are alternative clauses there. 
We do not have to prove that he did it with the intent to injure the 
United States. All we have to prove is that it was done with reason 
to believe it would be to the advantage of a foreign nation. 

Mr. Forrester. It says here “harm to the United States” or the al- 
ternative “or to a foreign nation.” 

Mr. Kneir. The Supreme Court held that proof of either one is 
enough. You do not have to prove both. 

Mr. Forrester. No; because you have there an alternative. 

Mr. Kwneir. You only need prove that it was done with intent to 
advantage a foreign nation. The mere transmittal or attempt to 
transmit it to a foreign nation or its representative, in and of itself 
is virtually adequate to establish the necessary intent. 

Mr. Pickerr. Do I understand that it is your position that the 
intent in this instance may be inferred in the same principle as we 
inter malice aforethought in a murder case, that it is inferred by 
words spoken or acts done ¢ 

Mr. Kwnere. That is right. 

Mr. Forrester. The great trouble about that, malice aforethought 
is pretty hard to demonstrate, too. I have had to deal with that quite 
a bit. That is dealt with by the barbarity of the act, certain circum- 
stances shown. There are a lot of things that enter into that picture. 
Just because you have a killing, you do not have malice a “mes aby 
not by the widest stretch of imagination. 

Mr. Knew. No, sir. You take the circumstances. The circum- 
stances here, in and of itself, the fact that he transmits it to a foreign 
nation, in my opinion is almost a conclusive inference that he would 
not be sending it to that foreign natiow unless it was to its advantage. 

Mr. Forrester. That might inure, or might not. 

Mr. Kner. At least we have had no difficulty with it from that 
aspect. 

Mr. Brickrietp. Since that is alternative language, suppose the 
Secretary of State, Dean Acheson transmitted secured or secret in- 
formation to England for the benefit of England. Theoretically he 
would be open to prosecution if you need only prove one of the ele- 
ments here. You say “or to the benefit of a foreign nation.” 

Mr. Kner. No question again on its face that the President of the 
United States presumably would come within it. Any of these need 
a reasonable application. 

We have it in the so-called peacetime statute, 793. This goes back 
to the Espionage Act of 1917 which presumably was carefully studied 
and thought out at that time. In all of these statutes which have 
been discussed we have what you might call a peacetime counterpart 
which is much broader in its application ma covers conduct that 
would not come within the wartime statute. 

Mr. Torrester. Let us assume this. Say that A accumulates in- 
formation and sends it to Russia. How do you proceed to establish 
your case in court? 


. 
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Mr. Kwneir. It was sent to Russia / 

Mr. Forrester. Yes, sir. 

Mr. Knerp. If we were using the wartime statute, it obviously would 
be to the advantage of Russia, we would establish first that it relates 
to information concerning the national defense. 

Mr. Forrester. Where it obviously would be of advantage to Rus 
sia? That does not illustrate that because you have to show that it 
was done with intent or reason to believe that it would harm the 
United States. You have to show that that man had that in his 
mind. 

Mr. Kneir. You have to have that mental element. The only way 
to prove a mental element in any crime, as I see it, is from the cireum- 
stances surrounding the act. 

Mr. Forrester. The background, and so forth. 

Mr. Kwnetr. That is right. 

Mr. Forrester. How would you go about proving it? That is what 
I am trying to develop now. 

Mr. Kwneir. The Coplon case, for instance. 

Mr. Forrester. That was reversed, was it not / 

Mr. Kwerr. She had contact with the Russian agent. We found 
that she had in her possession certain documents she was going to 
transmit to him. We showed her association with him, the fact he 
was a Russian. That is all we had to do. We had to show what the 
documents were, that they came within the statute. Once that was 
done it was up to the jury to find under proper instructions whether 
or not the requisite purpose was in mind. 

Mr. Forrester. What happened to the Coplon case / 

Mr. Kwerr. She was convicted, both here in the District and in 
New York, and they were reversed and the Supreme Court denied 
certiorari. The New York one we can not retry because of a legal 
complication ou the arrest. In the District of Columbia it is open 
to a retrial. They just reversed it on the motion for retrial. 

Mr. Forrester. You had several elements in the Judith Coplon case 
that you probably would not have in an ordinary case of this kind. 
I think that you have stronger evidence against Judith Coplon than 
you would 1 time out of 10. 

Mr. Kwetp. On each case that would depend on the facts. 

Mr. Forrester. As IT remember the Judith Coplon case, I believe 
she worked here in Washington. I think she proved in that case that 
she was in Baltimore and probably occupied a room there with the 
Russian emissary. 

Mr. Kwrip. No, sir, that was not the Russian. 

Mr. Forrester. Pardon me. 

Mr. Kweie. That was a boy friend who unfortunately was under 
observation with her. Had nothing to do with the case. She met 
the Russian three times in New York City under circumstances 
that 

Mr. Forrester. Under suspicious circumstances that you would not 
be able to illustrate in 1 case out of 10, 

Mr. Kweiv. That is right. Ido not recall that we had any particu 
lar difficulty in a case that was true espionage. 

Mr. Forresrer. Suppose somebody sends information to Russia or 
any foreign enemy and that is all that vou have and you want to prose- 
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cute. How can you illustrate that that person knew that it would be 
harmful to the United States / 

Mr. Kwerr. It would depend on the nature. If it were truly na- 
tional defense information of the secret or classified nature, which 
this would ordinarily be, | would not have any doubt but that the very 
nature of the documents would justify a finding of the requisite intent. 

Mr. Forresrer. I want to gather up all these loose notes. It might 
be that you might want to consider another statute where the penalty 
might not be as great but where you could punish. You might have 
something where people who submit information to the enemy that 
you could do something to them. 

Mr. Kner. All I can do is repeat that at any time of war where 
information is transmitted to the enemy, of a classified nature, I 
wouldn't have any doubt but that those facts alone would be sufficient 
to justify a jury convicting a person. If we are on these, | would like 
to make a few observations about this group of statutes. 

As I say, each one has a peacetime counterpart. These are criminal 
statutes as distinguished from practically all the others which merely 
extended certain rights or powers or gave benefit to individuals. An 
attempt to extend these statutes to a period of national emergency 
when we are not officially at war presents some problems of 
enforcement. 

Taking the first one, section 794, which is the wartime espionage, it 
refers tothe enemy. Once the peace treaty is signed, it becomes effec- 
tive today, we have no legal enemy. So it is going to offer a problem 
if we attempt to apply that portion of it which refers to the enemy, to 
any period of time when we are not, as I say, officially at war. 


I just wanted to point that out. That applies only to part of 794. 
The first paragraph operates in peacetime and in war and the only 
difference is that 1f this statute is extended to the period of national 
emergency, it will permit punishment to be imposed, including the 
death penalty. To that extent it would be of considerable value. 

Mr. Forrester. I notice here where you say— 


in time of war, gathering or publishing certain information with intent that it 
shall be communicated to the enemy, is punishable by death or 30 years; this is 
not a crime in time of peace. 

[am really surprised that it is not. 

Mr. Kwnere. In the sense that in time of peace that you do not have 
anenemy. Are vou referring to 794, Mr. Chairman ? 

Mr. Forrester. You would not have an enemy in the full sense. 
You would have a potential enemy. 

Mr. Kwnetp. 793 applies to any nation, I mean transmission. It 
covers various categories of offenses. It does not have to be an enemy. 
But the penalty under 793 is only $10,000 or 10 years, whereas 794 
in time of war can be up to 30 years or death. 

Mr. Pickett. I would like to ask this question. There has been 
passed in the Senate, and there is now pending before the full commit- 
tee of the House Judiciary Committee, S. 1292, which if I understand 
the import of it seeks to eliminate the difference between the peacetime 
and wartime statutes that we are now dealing with, and to make the 
punishment the same for the doing of the same offenses. 

Is not that right? 
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Mr. Kner. I think that one there—I am not sure but I think that 
one, Mr. Congressman, accomplishes a very good purpose. As you 
will notice, it speaks of “shall be punished by death or imprisonment 
for not more than 30 years” which is a rather odd provision in the 
sense that the judge has a choice of either 30 years or death. S. 1292 
permits him to impose a punishment up to and including life imprison- 
ment, in addition to death. 

Mr. Pickxerr. The proposed amendment as I understand the bil! 
coming from the Senate, limited that proposition and made the penalty 
yunishable by death or by imprisonment for any term of years or for 
fife. 

Mr. Knew. That is right. 

Mr. Pickxerr. We do not have any 30 or 30-year limitation in that 
proposal. 

Mr. Kner. That is right. Which was a serious obstacle in a case 
where you wanted to give less than death, but certainly more than 
30 years. The Department recommended that and that is what that 
cdloes, 

Mr. Picxerr. Does it in some way amend the substance of the legis- 
lation or not ¢ 

Mr. Kwerr. I do not think so. 

Mr. Pickxerr. In other words, we take 794 and we just increase the 
penalties and make them applicable whether in peace or war? 

Mr. Kwnerr. That is right. 

Mr. Pickerr. Why should not that be done in regard to these other 
statutes that we have before us at the moment, to make the penalties 
uniform whether in peace or war, and let the application of the punish- 
ment be determined 1 in the discretion of the court by the circumstances 
in which we are engaged, and also take this statute which we have 
before us and which you want extended, that is not applicable in time 
of peace, such as we will be in once the Japanese Peace Treaty is rat) 
fied, and let that statute be operative in time of peace as well as in 
time of war. In other words, this to me is a shining example of what 
we can do to keep from having to deal with different types of statutes 
under different circumstances by making a general statute applicable 
in time of peace or war. I think it ought to be done because it is a 
matter of common knowledge that we do not know when the end of the 
present world conditions is going to occur. 

I doubt if any of us will ever see it. We might as well get down on 
one basis or another, instead of trying to be fish and fowl at the same 
time. While I do not expect to be around here too long, I would cer 

tainly hope that the enforcement agencies involved would come up 
with a recodification not only of this but of a good many other statutes 
so that we could have a uniform code in respect to these things. 

Mr. Kwnerr. I might say this: When I referred to peacetime, that 
probably is not entirely accurate. You understand that all these so- 

‘alled peacetime statutes can be applied during the war. 

Mr. Pickerr. Yes, sir. 

Mr. Kwneir. The wartime cannot apply in time of peace. That is 
why we have always had two, The policy of Congress has been to 
impose heavier penalties for the same offense committed in war. If 
Congress wants to give a death penalty for an act in time of peace, 
there is no objection to it. All this legislation has been drafted on the 
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basis that when we are at peace this type of offense should not be pun- 
ished as heavily as when we are at war. 

Mr. Picxerr. In that connection the commander made a statement 
a few moments ago to the effect that the conditions we are confronted 
with now and preparing against future war to make these statutes and 
these punishments just as imperative as they would be if we were 
actually at war. That, as I understood, was the substance of what he 
was driving at. 

Mr. Kwneir. That is the purpose of extending these. It will do 
exactly that. 

Mr. Pickerr. The very purpose of doing what I am suggesting is 
to obviate the desirability or necessity for extending them during 
periods of emergency. Let us just write one book on the subject and 
let that be the book and let it apply, whether in peace or war or in 
preparation for either. In that way we do not have to be worried 
about this thing. It is there, and everybody knows just what might 
happen to him. I think it is just as vital to our safety and welfare 
and security to keep these saboteurs and other thieves from stealing 
what we have in peacetime as it is in war, because we do not have 
declared wars any more. 

We quit having them about 15 years ago. There is no use in sitting 
around here waiting for somebody to write a little piece and say “I 
am fixing to jump on you.” They do not do it any more. Let us be 
ready for it. 

Mr. Kwnerr. Again I want to make clear that there are existing 
statutes which will apply. The primary difference is that the penalty 
will be less. Every one of these statutes has counterparts that will 
apply from now on and will apply during war. The primary differ- 
ence, as I say, is that there will not be as heavy a penalty. 

Mr. Forrester. So far as I am personally concerned, I think any 
man who would give information against his country, knowing that 
it would benefit any enemy or any potential enemy or any foreign 
power, if they do not put him in the electric chair we ought to take it 
out and put a morris chair up there. Of course, we do not use that 
form of punishment in the military or United States courts. We do 
in my State. So far as I am concerned, I am tired of coddling them 
or letting them think that they will be coddled. We are faced with a 
mighty relentless foe now. I expect that the quicker we get around 
to showing them that we are firm, too, the better off we are going to be. 

Is there any other witness on this subject ? 

Mr. Burrus. No, sir. 

Mr. Knerp. I would like to mention a further problem from criminal 
enforcement with respect to the so-called wartime sabotage statutes 
which are 2153 and 2154 of title 18. That makes it an offense to either 
destroy or make in a defective manner war material which is used in 
preparing for or carrying on the war. 

When we come to apply a criminal statue we have got to have terms, 
the elements of the statute have to be operative, and the phrase “pre- 
paring for or carrying on the war” would create serious doubt when 
we are no longer at war. 

Mr. Forrester. I can readily see that. 

Mr. Kwerr. To make it*meaningful, there should be added, in our 
opinion, to that item 39, a phrase something like “conduct of the war” 
or “preparing for and carrying on the war” as used in those sections 
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“shall include conduct of national-defense activities or preparing for 
or carrying on national-defense activities.” 

Mr. Forresrer. Would you like to furnish us with the exact lan- 
guage ¢ 

Mr. Knetr. I will be glad to do that, Mr. Chairman. You get the 
problem. If we are not at war, we cannot prosecute a man. 

Mr. Forrester. And, to be practical about this thing, there is no use 
to make a law if it will not fit into emergencies. 

Mr. Knere. They speak of associate nations. We will not be able 
to use that part of it except in time of war. We really will not have 
associate nations within the meaning of the wartime sabotage statute. 
But we will cover most of it. 

Mr. Forrester. You get one to us on punishment of sabotage and | 
think we can put it through for you. 

Mr. Kwnerr. I will be glad to, Mr. Chairman. 

Mr. Forrester. Do you have anything else now, Mr. Burrus? 

Mr. Burrus. No, sir; that concludes our presentation on all the 
items. 

Mr. Forrester. That is all the evidence now ? 

Mr. Burrus. Those are all the items that we have to present. 

Mr. Forrester. Having come to the conclusion of the hearing of 
this evidence, Mr. Burrus, I have a statement here which T have pre- 
pared and which statement is endorsed by Congressman Pickett and 
Congressman Boggs, which reads: 

For some time, this Subcommittee No. 4 of the House Judiciary Com- 
mittee has been considering House Joint Resolution 386, which resolu- 
tion asks that the President be granted extensions of approximately 
60 emergency powers for the duration of the national emergency 
proclaimed December 16, 1950, and 6 months thereafter. Each of 
these emergency powers are powers which were granted to the Presi- 
dent as “war emergency” powers and were to cease when the war with 
Japan was terminated, as evidenced by the peace treaty ratified by the 
requisite number of powers. 

This subcommittee has had many hearings on this bill, working 

hard and late, with the idea that the responsibility was on the Judi- 
ciary Committee and Congress to determine whether the extension 
of these powers should be granted to the President. In the last few 
days, the President has contended that he is endowed with “inherent 
owers” not arising from statute or Congress. That the President 
a such powers, I completely deny. “Inherent powers.” T insist, be- 
long to the citizens of this country, and only powers delegated by the 
citizens to the President is his to exercise. 

This subcommittee is considering, as one of the requested extension 
of powers, the granting of power to the President to take over the 
transportation systems. That power had heretofore been given the 
President by Congress, to apply only for the period of war, to expire 
with the Japanese Peace Treaty if not extended by Congress. The 
President, acting under that power granted by Congress, took over 
and now has charge of the railroads of this country. Certainly if 
the President can take over the steel industry, or any other industry, 
without authority of Congress, and particularly when Congress is in 
session, or a quorum can be summoned and convened, then the Presi- 
dent can take over the railroads, the press, the radio, the farms, and all 
public and private property, without the consent of Congress. 
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So long as the President contends he has such dictatorial powers 
to bypass Congress, and until that question is decided by the courts 
against the President, this committee and Congress is in the position 
that the President will permit Congress to legislate so long as Con- 
gress gives the President what he wants, and if Congress in its dis- 
cretion denies such powers the President will doubtless act without 
congressional power and at his pleasure. 

It is my opinion that this conflict should be cleared up at once, and 
be made definite and certain that no President shall have any inherent 
powers. If it is my responsibility as a representative of the people 
along with the other Members of Congress, to determine whether 
such powers will be granted or withheld, I stand ready to do my full 
duty. If the acts of Congress are recognized only so long as the 
President sees fit to recognize those acts, then the President should 
assume full responsibility, so that the citizens can understand that this 
country is now under complete dictatorship. 

These powers that we are considering are to be for the national 
emergency. No one knows how long that emergency will last. Some 
high in Government say that it will last from 10 to 20 years. If that 
prophecy be true, it is easy to understand how serious these requests 
are, and what a terrific responsibility is placed upon this subcom- 
mittee and Congress. If the President has these powers now that 
he terms “inherent powers,” then under any emergency this country 
exists under dictatorship, and the American way of life is completely 
gone. 

I want briefs and arguments submitted to this subcommittee if the 
President contends that he has inherent powers to deal with any of 
the powers sought in House Joint Resolution 386. T want this brought 
to a head once and for all, and decided against dictatorship. and in 
favor of the people and our Constitution. If the President has any 
such powers, or if the question is doubtful, or if the President con- 
tends he has such powers, I want to have the privilege of assisting in 
depriving him and all other future Presidents of the right over life 
and death of a great people and a marvelous country. 

I will furnish you with a copy of this, and T am doing that for 
the reason that I want you to cooperate with us in getting that infor- 
mation before us, and I want to call a meeting of the subcommittee 
and we want to hear those arguments. I think it is very important 
that we determine whether there are or are not inherent powers. 

This is certainly not any criticism of any witness who has appeared 
before this subeommittee. You have been most gracious, most kind, 
most cooperative. Everyone has come here with the idea of being 
helpful. I appreciate it very much. I am sure that every member 
of the subcommittee does. 

What is said here is not said in the spirit of criticism. It is more 
in the spirit of regret. Before we do get through with these hear- 
ings, T think that those things should be straightened out. because 
I think, with this tremendous burden placed upon this subcommittee, 
we ought to know just exactly what our responsibilities are and what 
they are not. 

Mr. Pickerr. May I make a brief statement, Mr. Chairman ¢ 

Mr. Forrester. Yes, sir. 
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Mr. Pickett. In that connection, gentlemen, it is my view that. 
should the subcommittee decide to recommend legislation to the ful! 
committee and to the House extending certain of these requested emer- 
gency powers, it should also consider the principle involved in section 
4 of a resolution I introduced last week, House Joint Resolution 
432. The purpose of the language in section 4 is to take from the 
Executive the power that he has asserted in connection with the 
seizure of the steel industry and to render null and void the action 
that he has done in connection with that, and with a view of nullifying 
in advance, if it should be necessary, the attempt to effect any further 
seizures of any further industries in the country before he attempts 
to do it. 

I expect to urge the language or the principle involved in the 
language in section 4 in that resolution to the subcommittee. I hope 
the subcommittee will accept it. If it be found imperfect or inade- 
quate in certain respects, then of course pride of authorship does not 
prevail and I will certainly accept any criticisms. 

I take a rather dim view of what the Executive has done in regard 
to the seizure. While I do not propose to consume your time in any 
denunciation of it, I trust that your own imaginations would not lead 
you far astray if you imagined the worst that you could think of, and 
let me say it for your benefit. 

Mr. Forrester. Mr. Burrus, I do not imagine that you have any 
idea right now when you could furnish us with that? 

Mr. Burrus. No, sir. 

Mr. Forrester. You can take that up with Miss Smedley. The 
hearings are now ‘closed, subject to being reopened for the purpose 
stated in my last statement. 

(Whereupon, at 11:52 a. m., the hearings were closed.) 
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Tue Wuite House, 
Washington, February 19, 1952. 
The honorable the Speaker or THE House oF REPRESENTATIVES. 

My Dear Mr. Speaker: | transmit herewith a draft Emergency 
Powers Continuation Act, recommended by the Secretary of Defense, 
the Attorney General, the Chairman of the National Sec urity Re- 
sources Board, and the Director of the Bureau of the Budget, and I 
recommend immediate and favorable consideration of it by the 
Congress. 

The purpose of this draft bill is to insure the continuation of certain 
specific powers which the Government is exercising for the preserva- 
tion of the national security. Under the language used in the statutes 
conferring these powers they exist now only because we are still tech- 
nically in a state of war. The only state of war still existing between 
this country and others is the state of war with Japan. Accordingly, 
unless the Congress acts to continue these powers they will end when 
that state of war ends or, in some cases, within a fixed period there- 
after. The consideration of this measure is a matter of urgency since 
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the treaty of peace with Japan has now been favorably acted on by 
the Senate Committee on Foreign Relations. It will come into force. 
after ratification by the United States, when four countries among 
group named in the treaty ratify, in addition to Japan and the United 
Kingdom, which have already ratified. 

This bill continues only the specific acts or parts of acts cited in it 
some 60 in number, each of which is summarized in the enclosed 
explanatory memorandum. They deal with such widely varying 
subjects as those covered by provisions under whieh (1) the President, 
in time of war, may assume control over the railroads; (2) the Govern- 
ment may reduce the royalties to be paid by it on articles used in the 
defense program; (3) Reserve officers may be appointed without 
peacetime limitations; and (4) members of the Armed Forces may 
vote for Federal officials notwithstanding absence from home. Some 
of the other provisions are individually of less importance, but the 
60 as a whole, taken together, are very significant. Existing war- 
dependent authorities not dealt with in the bill will lapse in accordance 
with their terms when the state of war ends. 

The bill is based on an intensive study of Federal law, which took 
account of legislation enacted up to the close of the last session of 
Congress and even during the present session. But a limited purpose 
has guided the drafting. That purpose is to deal, in this bill, only 
with such of the war-dependent authorizations now existing as should 
be continued in the interest of national security during a period when 
disturbance in world affairs makes it necessary to exercise unusual 
powers. Consequently the powers specifically dealt with in the bill— 
and only these—are continued only for the duration of the national 
emergency proclaimed on December 16, 1950, and 6 months thereafter, 
with a provision that any or all of them may be terminated at earlier 
times by concurrent resolution of the Congress or by the President. 
The bill does not alter these powers except in one particular in section | 
(a) (27). It continues them as they are, and it does not deal at all with 
powers which existed at one time during the war but have now lapsed 
or been repealed. If any of these ought to be reenacted, or if the 
existing provisions to be continued by the bill ought to be amended in 
the light of practical experience or to meet present conditions, the 
agencies concerned will make proposals entirely apart from this bill. 

To insure a full presentation of the issues to the Congress and to 
eliminate any legal uncertainty or litigation which might arise if it 
were not made perfectly clear which statutes are in force and which 
have been allowed to lapse, it has been assumed for the purpose of 
the bill that the conflict now going on in Korea does not constitute a 
state of war within the meaning of the statutes dealt with. It has 
also been assumed that the termination of the state of war with Japan 
would terminate the national emergencies proclaimed by the Presi- 
dent in 1939 and 1941, It is my intention, im order to eliminate any 
doubt on this latter point, that the proclamation of the treaty of 
peace with Japan, after its coming into force, shall expressly terminate 
those emergencies. ; , 

The procedures followed in drafting the bill and accompanying 
explanatory memorandum are set forth more fully in the enclosed 
letter from the Secretary of Defense, the Attorney General, the 
Chairman of the National Security Resources Board, and the Director 
of the Bureau of the Budget, 
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I hope that the Congress will enact this measure promptly so that 
the coming into force of the treaty of peace with Japan will not deprive 
the Government of powers necessary for the national security. 

Respectfully, 
Harry S. Truman. 

(Enclosures: Draft bill and explanatory material; letter to the 
President from Defense, Justice, National Security Resources Board, 
and Budget Bureau.) 


Executive Orrick OF THE PRESIDENT, 
BurREAU OF THE BupGsr, 
Wash ington 25, D. C., February 16, 1952. 
The PRESIDENT, 
The White TTouse. 

My Dear Mr. Presipent: We recommend that you approve and 
transmit to the Congress the enclosed draft Emergency Powers Con- 
tinuation Act, designed to insure that certain statutory powers of the 
Government now being exercised in the interest of national security 
will not be terminated by the coming into force of the treaty of peace 
with Japan. A detailed explanatory memorandum concerning the bill 
is also enclosed, 

The bill has a limited purpose. It deals only with a particular 
group of existing powers—those which depend on the existence of the 
state of war with Japan or of the national emergencies proclaimed in 
1939 and 1941. It continues only powers which it is important to 
retain, and these only until 6 months after the end of the national 
emergency proclaimed by the President on December 16, 1950, or 


until earher dates fixed by concurrent resolution of the Congress or by 
the President. It continues them in the form in which they now exist, 
without seeking to amend them, except in one particular. An amend- 
ment added in section 1 (a) (27) will permit the President to operate 
the transportation systems by delegation “to such officers and agencies 


” 


as he may designate.” The bill does not deal with war powers which 
have ceased to exist through lapse, repeal, or otherwise. 

This draft bill and the explanatory memorandum were prepared by 
a working group consisting of members from the staffs of the Bureau 
of the Budget, the Department of Justice, the National Security Re- 
sources Board, and, after the preliminary stage, the Department of 
Defense. The basis of their work was a draft bill and explanation 
prepared by the Department of Defense to meet its own needs. 

The working group drafted the bill on two legal assumptions: 
(1) That the military action in Korea does not constitute a state of 
war within the meaning of the statutes conferring authority in time 
of war and (2) that when the state of war with Japan is terminated 
the emergencies proclaimed by the President on September 8, 1939, 
and May | 27, 1941, will also terminate by reason of the terms in which 
those emergencies. were originally proclaimed, . The first assumption 
was made without attempt to determine its validity as to any statute. 
Enactment of the bill will eliminate legal uncertainty which might 
arise if it were not made clear which of these statutes are in force and 
which have been terminated. * The validity of the second assumption 
likewise has not been determined. To settle any doubts that might 
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be raised about it, the working group recommends, and we concur. 
that the proclamation to be issued by the President upon the coming 
into force of the —- of peace with Japan should expressly terminate 
the emergencies proclaimed in 1939 and 1941. 

The working group adopted a procedure developed by the Bureau of 
the Budget and designed to insure that the resulting bill would meet the 
needs of the entire executive branch of the Government. It first pre- 
pared a list of statutes, to include all existing statutory authorizations 
which would terminate upon the termination of the war with Japan, or 
the 1939 and 1941 emergencies, or at a fixed time thereafter. This 
list was prepared on the basis of two Senate documents dealing with 
war and emergency legislation (pt. 2 of S. Rept. 339, and S. Doe. 
42, both of the 80th Cong., 1st sess.) and the Department of the 
Army Digest of Emergency Legislation, and on the basis of replies 
which had been received by the Bureau of the Budget to an inquiry 
addressed by it in 1950 to all agencies in the executive branch regarding 
authority dependent upon war or emergency. The list of statutes 
was then circulated by the Bureau of the Budget with a covering 
memorandum which explained the assumptions on which it had been 
prepared and requested the agencies to give the Bureau their reasoned 
views as to which statutory authorizations set forth in the list should 
be continued after the termination of the war with Japan. The 
agencies were also requested to point out and make recommendations 
on any other existing war-dependent authorizations affecting them. 
Replies to this inquiry were received by the Bureau of the Budget from 
every agency in the executive branch, the General Accounting Office 
(which had piepared a comprehensive list of war-dependent statutes), 
and the Administrative Office of the United States Courts. After 
conferring with many agencies concerning their replies, the working 
group then prepared a first draft of the Emergency Powers Continua- 
tion Act, and the first draft of explanation, and circulated these to 
17 agencies particularly concerned, with a request for corrections and 
suggestions. ‘On the basis of these and still further conferences the 
working group prepared the enclosed drafts of the bill and explanatory 
memorandum. The bill as it stands represents agreement among the 
agencies concerning the items in it, and every item within its scope 
which any agency desired included is included, with one exception 
mentioned below. 

At the same time the bill reflects the careful screening process which 
went into its preparation. The list of statutes circulated by the 
Bureau of the Budget to the individual agencies to serve as a starting 
point for their recommendations contained some 130 items. About 
25 more were pointed out by the agencies, making a total of approxi- 
mately 155. The bill presented herewith deals with only 60 items. 
Some of the other 95 have been omitted from the bill because they 
have already been terminated in one way or another or because they 
have been superseded. Most, however, have been omitted because, 
although they confer a still-existing authority dependent upon the 
existence of a state of war, their continuation is not considered neccs- 
sary by the agencies concerned. -vil 

Since the bill seeks only to preserve certain powers now existing 
which would otherwise be terminated by the coming into force of the 
treaty of peace with Japan, and since it preserves them by continuing 
them on a nonpermanent basis without amendment, it necessarily 
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does not exclude separate legislation on matters outside its scope and 
purpose. It may be that certain of the authorizations continued by 
this bill on a nonpermanent basis should be made permanent, or stated 
in greater detail in the light of actual experience with them, or restated 
in terms more appropriate to a time when the declared state of wa: 
has ended. Some bills of this sort have already been introduced or 
drafted. It may also be that some powers which once existed but 
exist no longer should be reenacted. These are matters for separate 
consideration by the several executive agencies and by the Congress. 
The present bill is independent of them and should not be delayed on 
account of them. 

One existing authority, the Trading With the Enemy Act, has been 
omitted from the bill because the agencies concerned feel that it may 
be more satisfactorily handled in independent legislation, if any may 
be necessary. ‘This is the case because the mere continuation of the 
powers in the act may not be appropriate in view of certain provisions 
in section 14 of the treaty with Japan relating to the vesting and re- 
tention of certain Japanese assets. 

The Department of Defense has accepted the responsibility of mak- 
ing the arrangements for the presentation of testimony to the sppro- 
priate committees of the Congress concerning the entire bill. This will 
be a cooperative undertaking. Other agencies will supply the wit- 
nesses on items with which they are primarily concerned. The 
members of the working group will also be available to the committee 
if desired. » 

We believe that the principles and procedures formulated for the 
drafting of this bill were sound and well adapted to their purpose and 
have been carefully observed in practice. We recommend, as stated 


at the beginning of this letter, that you approve the bill and accom- 
panying explanatory statement and transmit them to the Congress. 
Respectfully, 


Rosert A. Lovert, 
Secretary of Defense. 
J. Howarp McGrarn, 
Attorney General. 
Jack Gorrie, 
Chairman, National Security Resources Board. 
F. J. Lawron, 
Director, Bureau of the Budget. 


(Enclosures: Draft bill and explanatory material; draft letters to 
the Congress.) 


A JOINT RESOLUTION To continue in effect certain statutory provisions for 
the duration of the national emergency proclaimed December 16, 1950, and six 
months thereafter, notwithstanding the termination of the existing state of war 
Whereas the existing state of war with Japan is the last declared 

state of war to which the United States is a party and the termination 

thereof and of the national emergencies proclaimed in 1939 and 1941 

would render certain statutory provisions inoperative; and 
Whereas some of these statutory provisions are needed to insure the 

national security and the capacity of the United States to support the 

United Nations in its efforts to establish and maintain world peace: 

Now, therefore, be it 
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Resolved by the Senate and House of Representatives of the Unite. 
States of America in Congress assembled: 

Section 1. Notwithstanding the termination hereafter of the war 
with Japan declared December 8, 1941 (55 Stat. 795), and of the na- 
tional emergencies proclaimed by the President on September 8, 1933 
(Proclamation 2352, 54 Stat. 2643), and on May 27, 1941 (Proclama 
tion 2487, 55 Stat. 1647), and notwithstanding any proclamation o| 
peace with respect to such war: 

(a) The following statutory provisions shall remain in full force and 
effect until six months after the termination of the national emergency 
proclaimed by the President on December 16, 1950 (CFR, 1950 
Supplement to title 3, p. 71) or until such earlier date or dates as the 
Congress by concurrent resolution either generally or for a particular 
statutory provision or the President either generally by proclamation 
or for a particular statutory provision may provide, any other termina! 
date or provision of law with respect thereto to the contrary notwith- 
standing: 

(1) Act of December 17, 1942, chapter 739, section 1, 56 
Statutes 1053, as amended (50 U.S. C. appendix 1201). 

(2) Act of May 18, 1933, chapter 32, section 5 (m), 48 Statutes 
62 (16 U.S. C. 831d (m)). 

(3) Act of March 27, 1942, chapter 199, sections 1301-1304, 56 
Statutes 185-186 (50 U. S. C. appendix 643, 643a, 643b, 643c) 

(4) Act of July 7, 1943, chapter 192, section 11, 57 Statutes 382 
(44 U.S. C. 376). 

(5) Act of June 22, 1944, chapter 268, section 102,58 Statutes 
285, as amended (38 U.S. C. 693b). Any detail made hereunder 
may extend until six months after the termination of the national 
emergency proclaimed by the President on December 16, 1950, 
or until such earlier date as the Congress by concurrent resolution 
or the President may provide. 

(6) Act of June 24, 1948, chapter 625, section 4 (d), 62 Statutes 
607, as amended (50 U.S. C. appendix 454 (d)). 

(7) Act of July 2, 1940, chapter 508, sections 1 (a) and 1 (b), 
54 Statutes 712, 713, as extended by sections 13 and 16 of the 
Act of June 5, 1942, chapter 340, 56 Statutes 317 (50 U.S. C. 
appendix 773, 776, 1171 (a), 1171 (b)). 

(8) Act of June 5, 1942, chapter 340, sections 1, 7, and 11, 
56 Statutes 314, 316, 317 (50 U.S. C. appendix 761, 767, 771). 

(9) Act of July 1, 1944, chapter 373, sections 212, 213, and 
216, 58 Statutes 689-691 (42 U.S. C. 213, 214, and 217). 

(10) Act of January 2, 1942, chapter 645, section 7, as added 
by the Act of April 22, 1943, chapter 67, section 7, 57 Statutes 67 
(31 U.S. C. 2241). 

(11) Act of June 28, 1944, chapter 306, section 2, 58 Statutes 
624, as amended (10 U.S. C, 1214; 34 U.S. C. 555b). 

(12) Act of March 7, 1942, chapter 166, sections 1-12, 14, 15, 
56 Statutes 143-147, as amended, and as extended by section 
4 (e) of the Act of June 24, 1948, chapter 625, 62 Statutes 605 
(50 U.S. C. appendix 1001-1012, 1014, 1015). 

(13) Act of December 4, 1942, chapter 674, sections 2 and 3, 
56 Statutes 1039 (10 U.S. C. 904b, 904c). 

(14) Act of October 26, 1942, chapter 624, 56 Statutes 987 (50 
U_S. C. appendix 836). 


(586) 





EMERGENCY POWERS CONTINUATION ACT 7 
a 

(15) Act of December 18, 1942, chapter 765, 56 Statutes 1057 
(10 U.S. C. 906 and note, 907 and note). 

(16) Act of September 16, 1942, chapter 561, sections 1-3, 56 
Statutes 753, as amended (50 U.S. C. 301-303). 

(17) Act of June 25, 1942, chapter 447, 56 Statutes 390-391 
(50 U.S. C. appendix 781-785). 

(18) Act of October 14, 1940, chapter 862, 54 Statutes 1125, 
as amended, sections 1, 202, 391, 401, 402, and 501 (42 U.S.C. 
1521, 1532, 1541, 1561, 1562, 1571). In view of the continuing 
existence of acute housing needs occasioned by World War II, 
the emergency declared by the President on September 8, 1939, 
shall, for the purpose of continuing the use of property held 
under said Act of October 14, 1940, continue to exist during the 
continuance of the national emergency proclaimed by the Presi- 
dent on December 16, 1950, or until such earlier date as the 
Congress by concurrent resolution or the President may provide. 

(19) The paragraph designated ‘(2)” which was inserted into 
the Act of March 3, 1909, chapter 255, 35 Statutes 753, by = 
Act of April 9, 1948, “chapter 39, 57 Statutes 60 (34 U.S. C.533 

(20) Act of October : 25, 1943, chapter 276, 57 Statutes 575, “ 
Pic by section 2 of the Act of April 9, 1946, chapter 12 
60 Statutes 87 (38 U. S. C. lla note). 

(21) Act of December 23, 1944, chapter 716, 58 Statutes 921- 
922 (50 U.S. C. appendix 1705-1707). 

(22) Act of June 27, 1942, chapter 453, 56 Statutes 461 (50 
U.S. C. appendix 801, 802). 

(23) Act of December 22, 1942, chapter 803, 56 Statutes 1071 
(48 U.S. C. 510 note). 

(24) Act of October 17, 1940, chapter 888, section 512, 54 
Statutes 1190, as amended (50 U.S. C. appendix 572). 

(25) Act of April 24, 1912, chapter 90, sections 1 and 2, 37 
Statutes 90, 91, as amended (36 U.S. C. 10, 11). 

(26) Act of August 29, 1916, chapter 417, 39 Statutes 604 (10 
U.S. C. 1362 and 49 U.S. C. 6 (8)). 

(27) Act Mad Se OE 29, 1916, chapter 418, section 1, 39 Statutes 
645 (0 U. 1361); and the President may exercise his 
authority dinteaaa’ through such officers or agencies as he 
may designate. 

(28) Act of February 4, 1887, chapter 104, section 1 (15), as 
enacted by Act of grt ig 28, 1920, chapter 91, section 402, 
41 Statutes 456, 476 (49 U.S. C. 1 (15)). 

(29) Act of February at 1887, chapter 104, section 420, as 
added by Act of May 16, 1942, chapter 318, section 1, 56 Statutes 
284, 298 (49 U.S.C. 1020), insofar as it refers to section 1 (15) of 
said Act of February 4, 1887, as amended. 

(30) Act of June 6, 1941, chapter 174, 55 Statutes 242-245, as 
amended (50 U.S. C. appendix 1271-1275). 

(31) 18 United States Code 794, 2153, 2154, and 2388 

32) Act of May 22, 1918, chapter 81, 40 Statutes 559, as 
amended by the Act of June 21, 1941, chapter 210, 55 Statutes 
252, 253 (22 U.S. C, 223-226b). 

(33) Aet of October 31, 1942, chapter 634, sections 1 and 2, 
56 Statutes 1013 (35 U.S. C. 89, 90). 

(34) Act of July 1, 1944, chapter 373, section 211 (c), 58 
Statutes 688, as amended (42 U.S. C, 212 (c)). 
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(b) The following statutory provisions which are normally opera- 
tive in time of peace shall not become operative upon the termination 
of the state of war with Japan but rather shall continue to be inopera- 
tive until six months after the termination of the national emergency 
proclaimed by the President on December 16, 1950, or until such earlier 
date or dates as the Congress by concurrent resolution or the Presi- 
dent may provide either generally or for a particular statutory pro- 
vision, any other provision of law with respect thereto to the contrary 
notwithstanding: 

(1) Those portions of section 37 of the Act of June 3, 1916. 
chapter 134, 39 Statutes 189, as amended (10 U. S. C. 353), 
which restrict the appointment of reserve officers in time of peace 

(2) The second sentence of section 40b of the Act of June 3, 
1916, as added by section 33 of the Act of June 4, 1920, chapter 
227, 41 Statutes 777, as amended (10 U.S. C. 386). 

(3) Act of August 4, 1942, chapter 547, section 10, 56 Statutes 
738 (34 U.S. C. 850i). 

(4) Act of March 3, 1893, chapter 212, 27 Statutes 717 (34 
U.S. ©. 196). 

(5) Act of June 16, 1890, chapter 426, section 4, 26 Statutes 
158 (10 U.S. C. 651). 

(6) Joint resolution of November 4, 1939, chapter 2, section 
7, 54 Statutes 8 (22 U.S. C. 447 (a)-(d)). 


(c) The President is hereby authorized to continue in effect for the 
duration of the national emergency proclaimed by the President on 
December 16, 1950, and for six months thereafter all appointments 
under the provisions of sections 37 and 38 of the Act of June 3, 1916, 
chapter 134, 39 Statutes 189, 190, and section 127a of said Act as 
added by the Act of June 4, 1920, chapter 227, 41 Statutes 785, as 
amended (10 U. S. C. 358, 32 U. S. C. 19, 10 U. S. C. 513); section 
515 (e) of the Act of August 7, 1947, chapter 512, 61 Statutes 907 
(10 U.S. C. 506d (e)); and section 3 of the Act of August 21, 1941 
chapter 384, 55 Statutes 652, as amended (10 U. S. C. 591a), which 
which are in effect on the date of the approval of this Act as officers 
and warrant officers of the Army of the United States and as officers 
and warrant officers of tne United States Air Force, including ap- 
pointments as officers and warrant officers in the Organized Reserve 
Corps, the Air Force Reserve, the National Guard of the United States, 
and the Air National Guard of the United States, any other provisions 
of law to the contrary notwithstanding. 

(d) For the purpose of section 1 of the Act of May 29, 1945, chapter 
135, 59 Statutes 225, as amended (31 U.S. C. 222c), and for the pur- 
pose of section 2 of the Act of December 28, 1945, chapter 597, 5: 
Statutes 662 (31 U.S. C. 222e), the date of the termination of a time 
of war and the establishment of peace shall be the date which the 
President shall prescribe for those purposes, notwithstanding any 
other termination of war or establishment of peace. 

(e) For the purpose of section 1 of the Act of July 3, 1943, chapter 
189, 57 Statutes 372, as amended (31 U.S. C. 223b), and for the pur- 
pose of section 1 of the Act of December 28, 1945, chapter 597, 5° 
Statutes 662 (31 U.S. C. 223d), the date of the termination of a time 
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of war and the establishment of peace shall, with respect to accidents 
or incidents occurring after June 23, 1950, be the date which the Presi- 
dent shall prescribe for those purposes, notwithstanding any other 
termination of war or establishment of peace. 

Sec. 2. (a) The performance or occurrence, before six months after 
the termination of the national emergency proclaimed on December 
16, 1950, or such earlier dates as the Congress by concurrent resolution 
or the President may provide either generally or for a particular statu- 
tory provision, of acts or events of the kind giving rise to rights, bene- 
fits, or disabilities under a statutory provision cited in subsection (b) 
of this section shall, for the purpose of that statutory provision, give 
rise to the same rights, benefits, or disabilities as the performance or 
occurrence of those acts or events during the existing state of war. 

(b) The statutory provisions referred to in subsection (a) of this 
section are the following: 

(1) Act of December 2, 1942, chapter 668, 56 Statutes 1028- 
1036, as amended (42 U.S.C. 1701-1706, 1711-1717). 

(2) Act of July 28, 1945, chapter 328, section 5 (b), 59 Statutes 
505 (5 U.S.C. 801). 

(3) Act of October 17, 1942, chapter 615, section 1, 56 Statutes 
796 (36 U.S.C. 179). 

(4) Act of August 1, 1947, chapter 426, sections 1 and 2, 61 
Statutes 710 (36 U.S.C. 182a and 182b). 

(5) Act of July 15, 1949, chapter 338, title V, section 507, 
63 Statutes 436 (42 U.S.C. 1477). 

(6) Act of October 14, 1940, chapter 862, title V, section 503, 
as added by the Act of June 23, 1945, chapter 192, 59 Statutes 
260 (42 U.S.C. 1573). 

(7) Act of September 27, 1944, chapter 421, section 1, 58 
Statutes 747, as amended (43 U.S. C. 279). 

(8) Act of December 21, 1928, chapter 42, section 9, 45 Statutes 
1063, as amended (43 U.S. C. 617h). 

(9) Act of July 22, 1937, chapter 517, section 1, 50 Statutes 
522, as amended (7 U.S.C. 1001). 

(10) Act of December 3, 1942, chapter 670, section 2, 56 
Statutes 1038 (33 U.S.C. 855a). 

(11) 28 United States Code 2680 (j). . 

(c) The ten-year period provided for in section 4 of the Act of 
September 27, 1944, cited in paragraph (7) of subsection (b) of this 
section, is extended to two years following the period of the national 
emergency proclaimed on December 16, 1950, or to such shorter period 
as the Congress by concurrent resolution or the President may provide. 

Sec. 3. Authority now conferred upon the Secretary of the Air 
Force under the statutory provisions cited in this Act is hereby 
extended to the same extent as the authority of the Secretary of the 
Army thereunder. 

Sec. 4. If any provision of this Act, or the application thereof to 
any person or circumstances, is held invalid, the remaining provisions 
of this Act, or the application of such provision to other persons or 
circumstances, shall not be affected thereby. 

Sec. 5. This Act may be cited as the “Emergency Powers Continua- 
tion Act”’. 
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EXPLANATION OF THE Drarr “EmerGency Powers ConrTINUATION 
. Acr”’ 

The draft Emergency Powers Continuation Act extends the life of 
about 60 specific statutory authorizations which, in the absence of 
action by Congress, would terminate upon the termination of the 
present state of war with Japan or of the national emergencies pro- 
claimed by the President in 1939 and 1941, or, in some cases, within 
a fixed period thereafter. The bill provides, generally speaking, that 
these authorizations shall continue in effect until 6 months after the 
termination of the national emergency proclaimed by the President 
in 1950 or until earlier dates fixed by concurrent resolution of the 
Congress or by the President. Each provision affected by the bill is 
explained herein, with a short caption, a digest, and a brief justifi-a- 
tion of the action proposed. The statutory language referring to 
war or emergency is set forth in quotation marks and italics. 

The bill may be summarized as follows: 

Section 1 (a) deals with certain provisions conferring authority 
in time of war or during the present war or the 1939 or 1941 national 
emergencies. These provisions are continued in effect. 

Section 1 (b) deals with certain provisions imposing limitations in 
time of peace. The operation of these provisions is deferred. 

Section 1 (¢) deals with certain provisions under which appoint- 
ments to the Armed Forces may remain in effect only for the duration 
of the present war and 6 months thereafter. The bill authorizes the 
President to keep these appointments in effect. 

Section 1 (d) and (e) deals with certain provisions specifying that 
the normal 1-year limitation period for the filing of certain kinds of 
claims may be suspended, on good cause shown, until 1 year after 
peace is established, if the incident occurs in time of war or if war 
intervenes within a specified brief period thereafter. The bill pro- 
vides that, for the purpose of these provisions, the date of the ending 
of a time of war and the establishment of peace is to be a date or dates 
fixed by the President. 

Section 2 (a) and (b) deals with certain statutory provisions con- 
cerning service flags, lapel buttons, veterans’ preferences, certain other 
benefits, and certain types of claims. Under these provisions service 
in time of war, or the happening of an event in time of war, is the 
basis of the rights conferred. The bill provides in substance that the 
same rights shall arise if the service or event takes place before the end 
of the 1950 emergency (or an earlier date fixed by the Congress or the 
President). 

Section 2 (c) postpones the present deadline for the exercise of one 
specific veterans’ preference relative to rights under public-land laws. 

Section 3 has a clarifying purpose only—to make it completely 
plain that the Air Force as well as the Army is to benefit from the 
extension of provisions enacted prior to the National Security Act in 
terms applicable only to the War Department, where those provisions 
have since been transferred to the Air Force pursuant to the National 
Security Act. This is a purely precautionary enactment of the result 
that it is considered would follow in any event. 

Section 4 is a separability provision in customary form. 

Section 5 provides that the bill may be cited as the Emergency 
Powers Continuation Act, 


(590) 





EMERGENCY POWERS CONTINUATION ACT 1] 


Each of the statutory provisions dealt with in the bill is given a 
number, called its item number, in the explanation below. These 
item numbers correspond, as far as possible, to the numbering used 
in two 1947 Senate documents dealing with war and emergency powers 
(S. Doe. 42 and pt. 2 of S. Rept. 339, both of the SOth Cong., Ist 
sess.). Statutory provisions dealt with in those documents have here 
the same item number that they had there (consisting of figures only). 
Statutory provisions not dealt with in those documents (some of them 
enacted later) have been given an item number consisting of figures 
followed by a letter, the number being one which groups the provision 
with others of similar substance. The explanation below deals with 
the provisions in the order in which they appear in the bill, which is in 
the order of item numbers in each category. In each case the explana- 
tion gives first the section and subsection where the item appears in 
the bill and, immediately beneath that, the item number. 


PREAMBLE . 


The preamble of the bill recites that the existing state of war with 
Japan is the last declared state of war to which the United States is 
a party and that the termination of that state of war and the 1939 
and 1941 national emergencies would make certain statutory provi- 
sions inoperative. It then recites that some of these statutory 
provisions must be continued in force in order to insure the national 
security of the United States and the capacity of the United States 
to support the United Nations in its efforts to establish and maintain 
peace. 

SECTION 1 


Section 1 opens with introductory language, applicable to all its 
subsections, to the effect that the subsections shall have effect not- 
withstanding any termination hereafter of the state of war with Japan 
and the 1939 and 1941 emergencies, and notwithstanding any proc- 
lamation of peace with respect to the war with Japan. 

Section 1 (a) provides that the statutory provisions listed in it shall 
continue in full force and effect until 6 months after the termination 
of the national emergency proclaimed by the President on December 
16, 1950, or until an earlier date fixed by the Congress by concurrent 
resolution or by the President. In either case the date may be fixed 
generally for all the statutory provisions or it may be fixed for in- 
dividual statutory provisions, with one date for one and another for 
another. If the President fixes one date for the termination of all of 
them he is to do so by proclamation. 

These provisions authorize officers of the Government to do certain 
things in time of war or make it a crime to do certain things in time 
of war. An example of the former is the provision which authorizes 
the President, in time of war, acting through the Secretary of the 
Army, to take over and operate transportation systems (item 
401,10 U.S. C. 1361). An example of the latter is the provision mak- 
ing it a crime, in time of war, to make false statements with a view to 
interfering with the operation of the Armed Forces or to promote the 
success of the enemy (item 460, 18 U.S. C. 2388). 

There is one exception in this subsection to the general method of 
treatment. Paragraph (18) provides that the 1939 emergency shall 
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continue to exist for a particular purpose under the statutory provisions 
there cited. The reasons for this special treatment are set fort) 
below in the separate explanation of those statutory provisions. 


1 (a) (1) Proviping ror THE ACQUISITION AND OPERATION op 
Item 42 Bui_pines AND FaciLitigs BY THE Navy (50 U.S. C. 
appendix 1201) 

This act authorizes the Secretary of the Navy to acquire and operate 
buildings and facilities in connection with ‘procurement or construc- 
tion of items authorized in connection with the prosecution of war’’. 
The act is effective “until the termination of the present war or until such 
earlier time as the Congress by concurrent resolution or the President by 
proclamation may designate’. 

The retention of this statutory authority is necessary due to the 
current expansion of the Navy building program. It also provides a 
legislative basis for the acquisition and operation of facilities the 
classified nature of which makes the usual specific project authorization 
inappropriate, 

1 (a) (2) Pronipirion AGarnst Sate or TENNESSEE VALLEY 
Item 45 Avutnority Propucts ror Use Ourtsipe THE UNrrep 
Srates, Excepr tro Irs Auiies In Case or War 
(Tennessee Valley Authority Act, 16 U.S. C. 831d (m)) 

This section prohibits the sale of products of the Tennessee Valley 
Authority for use outside the United States, except to the United 
States Government for the use of the Army and Navy, or ‘to its 
allies in case of war’’. 

‘A byproduct of Tennessee Valley Authority’s operations is a low- 
grade ferrophosphorus which cannot be economically utilized in the 
United States steel industry but can be in those of Western European 
countries. There may also be defense requirements for friendly foreign 
countries for phosphatic and nitrogenous materials produced by the 
Tennessee Valley Authority. The retention of this authority is 
essential to the fulfillment of these defense needs. 


1 (a) (3) AvuTHOoRITY OF GOVERNMENTAL OFFICER OR AGENCY 

Item 58 DesiGNATEeD BY THE PRestpeNT To Inspect PLANTs 
AND Avupit Books or War Conrracrors (50 U.S. C., 
appendix 643, 643a, 643b, 643c) 

This provision applies “to the plant, books, and records of any 
contractor with whom a defense contract has been placed at any time 
after the declaration of emergency on September 8, 1939, and before the 
termination of the present war’’. 

Loss of this authority would mean loss of the existing power of the 
Department of Defense and other agencies to audit books of subcon- 
tractors. Similar authority is now contained in section 705 of the 
Defense Production Act of 1950 (Public Law 774, 8ist Cong., 50 
U.S. C., appendix 2155), but, since that act is due to expire in June 
of 1952, the continuation of authority under this item is desirable. 

1 (a) (4) AvuTHorizatTion To Destroy Recorps SitvaTtEep ABROAD 
Item 60 During War or Wen Hostite Action APPEArs 
Imminent (44 U.S. C. 376) 

This section authorizes the head of an agency to authorize destruc- 

tion of any records in his legal custody situated outside the continental 
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United States in any military or naval establishment, ship, or other 
depository, ‘at any time during the existence of a siate of war between 
the United States and any other nation or when hostile action by a foreign 
power appears imminent”. 

The retention of this statutory authority is needed to authorize the 
emergency destruction of official records in Foreign Service posts and 
other depositories outside the continental United States. Breaking 
or curtailment of diplomatic relations with any country might lead 
to conditions preventing the removal of records and thereby neces- 
sitating their immediate destruction under the authority of this 
provision. 

1 (a) (5) <AvTnorization FoR Detraminc Armep Forces Prr- 
Item 71 SONNEL TO THE VETERANS’ poate pore ag (Service- 
men’s Readjustment Act, as amended, 38 U.S. C. 693b) 

The second paragraph provides that “Nothing in the Selective 
Training and Service Act of 1940, as amended, or any other Act, shall 
be construed to prevent the transfer or detail of any commissioned, 
appointed or enlisted personnel from the armed forces to the Veterans’ 
Administration subject to agreements between the Secretary of War 
or the Secretary of the Navy and the Administrator of Veterans’ 
Affairs: Provided, That no such detail shall be made or extend beyond 
siz months after the termination of the war” 

The general defense situation has revived staffing problems of the 
Veterans’ Administration which were previously encountered during 
the war, incident to the increasing loss of Reserve and other personnel 
to the Armed Forces, particularly medical and related personnel. 
This problem will doubtless continue indefinitely and may necessitate 
future use of the authority, subject to agreement with the service 
departments, to use a limited number of Armed Forces personnel in 
critical positions in the Veterans’ Administration. 


1 (a) (6) Laapnimiry or INpuctees To Serve In Reserve Com- 
Item 88a PONENTS AND Be Orperep to Active Duty In Time 
or War (50 U.S. C. 484 (d)) 

This subsection of the Universal Military Training and Service Act 
(as amended by sec. 1 (g) of Public Law 51, 82d Cong.) sets out the 
Reserve obligations of inductees under that act and restricts the order- 
ing of persons inducted, enlisted, or appointed under that act between 
June 24, 1948, and June 15, 1951, to active duty without their consent 
at times other than during “war or national emergency declared by the 
Congress’. The termination of the present war might have the effect 
of impeding the use of such Reserve personnel in the current expansion 
of the Armed Forces, because Congress has not declared a national 
emergency. 

1 (a) (7) Contracts ror Army ano Navy Derensr FacI.iries 
Item 100 (50 U.S. C. appendix 773, 776, 1171a, 1171b) 

Authority for the Secretary of War to provide for installations for 
manufacture of military equipment, at military posts, plants, etc. 
(including privately owned plants), and for storage and shelter, to 
exchange surplus equipment and make advance payments to con- 
tractors, without certain restrictions, and to operate or dispose of 
plants “during the continuance of the present war and for six months 
after the termination of war or until such earlier time as the Congress by 
concurrent resolution or the President by proclamation may designate.” 
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This act is the only authorization for the appropriation con‘aine| 
in the fiseal year 1952 Department of Defense Appropriation Act ty 
enable the Secretary of the Army to expedite construction (Publi 
Law 179, 82d Cong., title II, under heading “Expediting Construc 
tion”’), and its continuance durifig the present period of expansion o| 
the Army is essential. Insofar as this statute provides for a relax- 
ation of the requirement that title be passed upon by the Attorne, 
General, its termination would be detrimental in view of the urzenc, 
connected with the acquisition of real estate under the current build- 
ing program and the time usually required for obtaining a complete 
title search from the Department of Justice. (Executive Order 9262 
of November 5, 1942, as amended, extends this authority to the 
Secretary of the Navy.) 

1 (a) (8) ENTERTAINMENT AND INSTRUCTION OF ARMY AND Air 

Item 102 Force ENiistep Personne (50 U.S. C., appendix 761 
AND Avutuority To Aceurre LAND AND INTERESTS 
THEREIN Wirnovutr Recarp ro Certain Resrricrions 
(50 U.S. C., appendix 767, 771) 

Title 50, United States Code, section 761: 

“During the continuance of the present war and for siz months after 
the termination of the war, or until such earlier time as the Congress by 
concurrent resolution or the President by proclamation may designate’ 
(50 U.S. C. 776) the Secretary of War is authorized to provide for 
entertainment and instruction in connection with the welfare of enlisted 
personnel. 

The continuation of this section is necessary because it is the only 
authorization for appropriations for the entertainment and instrue- 
tion of Army and Air Force enlisted personnel. (The fiscal year 1952 
Act is Public Law 179, 82d Cong., under the section captioned ‘“Quar- 
termaster Corps, Quartermaster Service, Army, Welfare of Enlisted 
Men.”) The remainder of this section (authority to employ interns 
in the Medical Department of the Army) is obsolete and there is no 
intention to exercise further authority thereunder. 

Title 50 United States Code sections 767, 771: 

“During the continuance of the present war and for six months after 
termination of the war, or until such earlier time as the Congress by 
concurrent resolution or the President by proclamation may designate” 
(50 U.S. C. 776) any funds available for construction of buildings, 
utilities, and appurtenances at military posts shall be available for the 
purposes specified by existing law, including the acquisition of lands, 
rights pertaining thereto, leasehold and other interests therein, and 
temporary use thereof, without regard to the provisions of title 10 
United States Code section 1339, and title 31 United States Code 
section 529, and the land may be acquired and construction started 
prior to approval of title by the Attorney General. 

These sections permit the acquisition and use of land prior to the 
approval of title by the Attorney General and should be continued in 
effect for the duration of the 1950 emergency. Similar authority 
contained in section 401 of Public Law 910, chapter 1212, Eighty-first 
Congress, and section 501 of Public Law 155, chapter 434, Eighty- 
second Congress, is limited to specific projects, 
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1 (a) (9) Minrrary Srarvs or Commisstonep Corps oF THE PUBLIC 
liem 107 Heatra Service ano Untrorm ALLOWANCES IN Time 
or War (42 U.S. C. 213, 214, 217) 

Under this statutory authority, the President may, “in time of war”, 
declare the commissioned corps of the Public Health Service to be a 
military service, making it “‘a branch of the land and naval forces of 
the United States’? subject to the Uniform Code of Military Justice. 
“With respect to active service in time of war’’, the commissioned 
corps is entitled to full military benefits such as death payments and 
veterans compensation, Executive Order No. 9575, dated June 28, 
1945 (10 F. R. 7589), created this status and is still in effect. Sueh 
benefits are an essential element of the officers’ total compensation, 
as is the case in the other armed services, and termination as to Public 
Health Service officers alone would hamper the ability of the service 
to recruit and retain officers. 

Military status for the commissioned corps of the Public Health 
Service, though carrying certain benefits, imposes additional obliga- 
tions such as those involved in the authority to transfer commissioned 
officers without their consent and to refuse them permission to resign. 

This authority is necessary in order to fill undesirable posts here and 
abroad for which sufficient volunteers cannot be obtained. The 
Nation’s defense will continue to require authority to use the Public 
Health Service commissioned corps under emergency conditions. 

Also under this authority commissioned officers in the senior 
assistant grade (equivalent to captain in Army) and below who, ‘in 
time of war, are appointed to the Regular Corps or called to active 
duty in the Reserve Corps of the Public Health Service may be paid 
a uniform allowance of $250. There are now a substantial number of 
commissioned officers in the Public Health Service required to wear 
uniforms and a large proportion of them are junior officers called to 
active duty for the first time. The same reasons which justify con- 
tinuation of full military benefits for Public Health Service commis- 
sioned officers apply here.”’ 

1 (a) (10) Foreran Cratms Act: Crams Commission NeEp Nor 
Item 108a Br Composep or OFrricers OF THE SERVICE CONCERNED 
21 U.S. C. 2241) 

Settlement of foreign claims authorized by this act may be made 
by any commission appointed for the purpose even though the com- 
mission is not composed of officers of the service concerned, if such 
settlement is made “in time of war’’. 

Joint activities of the Armed Forces in foreign countries in all areas 
of the world at the present time make it most desirable that claims 
may be adjudicated by commissions composed of officers of any of 
the services. 

1 (a) (11) Aurnorirry To Operate Farms anp PLANtations Ovr- 
Item 159 stipe THE U.S. A. ror THE Provistontnc or Troops 
(10 U.S. C. 1214; 34 U.S. C. 555b) 

“After the termination of the present war’’, the operation and manage- 
ment of any plantation or farm under the jurisdiction of the Armed 
Forces outside the continental United States, for furnishing fresh fruits 
and vegetables to the Armed Forces shall be accomplished as far as 
practicable through private contractors. For security reasons and 
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to permit operation of these plantations without restrictions, it is 
considered desirable that the existing methods and procedures of 
management and operation, employing military personnel, be retained 
during the current build-up of the Armed Forces. 


1 (a) (12) Musstne Persons Act (50 U. S. C. appendix 1001-1012, 
Item 176 1014, 1015) 

“Until the termination of the present war with Germany, Italy, and 
Japan, and jor twelve months thereafter, or until such earlier time as the 
Congress by concurrent resolution or the President by proclamation 
may designate”, there are authorized: (1) Pay and allowances of 
certain missing persons; (2) certain administrative action regarding 
allotments, payments and settlement of accounts of such persons; 
and (3) movement of dependents and household goods of certain 
missing, injured, or dead military personnel. 

This legislation is necessary to insure the continuance of adminis- 
trative procedures for the settlement of pay accounts of affected indi- 
viduals and to prevent hardships to dependents of personnel who may 
become missing in the performance of their official duties. 

The termination of this act would also terminate the last two sen- 
tences of section 4 (e) of the Universal Military Training and Service 
Act. The need for permanent missing-persons legislation is now 
under study in the Department of Defense. 


1 (a) (13) PRoviston ror UNIFORM ALLOWANCE OF $250 For CERTAIN 

Item 195 Orricers AND WARRANT Orricers SERVING ON ACTIVE 
Dury in THE Army AND Arr Force (10 U. S. C. 904b, 
904c) 

“During the period of the wars in which the United States is now en- 
gaged and for six months thereafter’ (10 U.S. C. 904b) company grade 
Reserve officers of the Army and Air Force are entitled to a uniform 
allowance of $250 upon their first tour of extended active duty. 

Following the termination of the war, Reserve officers will continue 
to be called to extended active duty for the first time, and will have to 
provide themselves with uniforms. It would seem that the same 
reasons for granting this uniform allowance will apply during the 1950 
emergency as applied during the war period; 


1 (a) (14) Certiricates oF Orricers or ArMED Forcrs For Pay 
Item 202 AND ALLOWANCE Accounts To Br AccrepraBLe WirH- 
out SuBsTaANTIATION (50 U.S. C. appendix 836) 

“During the existence of the present war in which the United States 
is engaged, and during the six months immediately following the termina- 
tion of such war’’, officers’ certificates may be accepted as supporting 
vouchers for pay and allowance accounts without further supporting 
evidence. 

The procedures developed under the present legislation have greatly 
reduced administrative paper work in connection with the pay and 
allowances of military and civilian personnel. Destruction of records 
due to enemy action, acts of God, and accidents would prevent com- 
manding officers from certifying to pay and allowances due military 
personnel, since it would be impossible for such officers to have per- 
sonal knowledge of all facts pertaining to pay accounts, and they 
would of necessity have to rely on records maintained for such pur- 
poses. ‘To require commanding officers to assume the additional 
administrative burden of certifying pay and allowance accounts would 
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hamper them in performing their primary military duty. Tinally, 
disbursing officers would be hindered in making timely payments in 
many cases due to lack of supporting documents, absence of certili- 
cates, and other documents. 


1 (a) (15) SusPENSION OF THE PROHIBITION AGAINST PAYMENT OF 

Item 203 Deposits, AND INTEREST THEREON, OF ENLISTED MEN 
Untit Finar Discuaree (10 U.S. C. 906 and note and 
907 and note) 

“During the present war and for a period of one year thereafter,’ the 
provisions of law which prohibit payment of soldiers’ deposits and 
interest thereon until discharges are suspended. 

Unless this statute is continued in effect, enlisted personnel will 
not be able to withdraw deposits, in cases of serious emergency, until 
they are finally posable g In periods, such as the present time, 
when persons are being held beyond the terms of their enlistment 
contracts, it appears manifestly unfair not to allow them to withdraw 
deposits in meritorious cases. The Department of the Army is now 
proc&ping legislation designed to repeal the basic statute which enacts 
the prohibition, 

1 (a) (16) Proviston Permitrtinc Votinc spy Mart or Persons 
Item 207 SERVING IN THE LAND or Navat Forces (50 U.S. C. 
301, 303) 

This Act prescribes the right of military personnel to vote by mail 
“in time of war” for Federal officials regardless of absence from resi- 
dence and prohibits the imposition of poll taxes as a condition for such 
voting. 

This statute will become increasingly important as the Armed Forces 
expand. Increase in the commitments of troops overseas will increase 
the necessity of voting by mail. 


1 (a) (17) Pronisirinc PHOTOGRAPHING, SKETCHING, Mapprtna, 

Item 229 Erc., Mitirary anp Navat Reservations, Prop- 
ERTIES, Equipment, Erc. (50 U. 8S. C. appendix 781- 
785) 

“For the duration of the present war as determined by proclamation of 
the President’, photographing, sketching, mapping, etc., of military 
and naval installations and equipment, except as authorized by Secre- 
taries of the military departments, is prohibited and penalized. 

Termination of this provision would impede the ability of the 
Armed Forces to protect their installations and equipment from un- 
authorized analysis. 

Although the provisions of title 18, United States Code, section 793, 
are permanent legislation covering generally the same subject matter, 
it should be noted that intent to injure the security of the United States 
or to help some foreign nation is an element of the offense defined 
therein, whereas no such intent is required in the provision sought to 
be extended. 

1 (a) (18) Contrnvation or AutHoriry Unprer tae Lannam Act 

Item 242 Neepep To OperaTE or REactivaTE Existing Housine 
Prosects (42 U. S. C. 1521, 1532, 1541, 1561, 1562, 
1571) 

Section 301 of the Lanham Act, as amended (42 U.S. C. 1541), 
provides that the authority contained in sections 1, 202, 491, and 402 
of that act (42 U.S. C. 1521, 1532, 1561, and 1562) (with respect to 
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provision of World War Il housing and community facilities) will 
terminate “when the President shall have declared that the emergency 
declared by him on September 8, 1929, has ceased to exist”? except with 
respect to contracts on projects previously entered into or undertaken 
and court proceedings then pending. The World War IT housing and 
community facilities referred to are housing projects which the Federal 
Government provided for defense workers and military personnel 
immediately prior to and during World War II and community facili- 
tes or public works such as streets, sewer lines, sewage-treatment 
plants, water lines, and USO facilities provided in war-crowded areas. 
Authority with respect to the provision of housing for veterans and 
servicemen and their families under title V of the Lanham Act (sec. 
501 et seq.) also depends on section 301. 

While it was obviously the intent of section 301 to terminate the 
power of the Federal Government to provide additional housing and 
community facilities when the emergency was over, the termination 
of all powers under the sections listed herein at this time would 
satiny interfere with the continued operation or reactivation of 
existing housing projects which are still vitally needed for housing 
veterans and servicemen and their families, which are being devoted 
to filling present urgent defense housing needs, or which are being 
retained to enable the Government to fill future urgent defense 
housing needs as they arise. If the emergency is not continued for 
these purposes, some doubt may arise as to whether the Housing and 
Home Finance Administrator could in the future utilize or reactivate 
existing projects to house persons engaged in national defense activ- 
ities and their families and (under title V of the Lanham Act) service- 
men and veterans and their families. Continuance for limited pur- 
poses of the state of emergency is also necessary in order to continue 
the Government’s interest in land underlying many thousands of 
units of temporary housing provided under the Lanham and related 
acts where leases or judgments of condemnation are terminable by 
their express terms upon the cessation of present states of emergency 
or within a specified period thereafter. Accordingly, it is recommended 
not only that these provisions be left in full force and effect during the 
1950 emergency but that it be expressly declared that the 1939 emer- 
gency continue to exist for these purposes, and the bill so provides. 


1 (a) (19) Saves ro Crvinians ar Nava Srations aAnp Post Ex- 

Item 265 CHANGES WITHIN THE CONTINENTAL UNITED STATES 
Wuen Private Services Are Nor AVAILABLE (34 
U.S. C. 533) 

This provision, operative “in time of war and not exceeding siz months 
thereafter’, authorizes sales to civilians at naval stations and _ post 
exchanges within the continental United States when the Secretary 
of the Navy finds that it is impracticable for such persons to procure 
such stores from private agencies without impairing the efficient 
operation of the stations. The act also authorizes the sale of stores 
to civilians at stations beyond the continental limits of the United 
States but this latter provision is not limited under the “wartime 
provision, ; 

The Armed Forces are now operating facilities at various places 
within the continental United States where private commercial 
services for the furnishing of clothing, food, and other items necessary 
for existence are not available. In order to provide civilian employees 
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stationed at such places with the facilities for the purchase of food and 
other essentials the authority for sales under this act should be con- 
tinued. 

1 (a) (20) Use or Vererans’ ApMINISTRATION Venicies Vor 
Item 267 TRANSPORTING EmpLoyrrs (38 U.S. C. lla note) 

“During the present war and not exceeding six months after the termi- 
nation of the war’’ the Administrator of Veterans’ Affairs is authorized 
to use automobiles of the Veterans’ Administration to transport 
employees between field stations and nearest public transportation 
lines at reasonable rates of fare, if the Administrator finds that other 
public and private facilities are not adequate and that efficiency will 
be promoted thereby. 

Since the close of hostilities in World War IT this authority has 
been used in a limited number of instances to prevent interference 
with vital operations, particularly in cases of transit strikes where 
employees in critical positions in hospitals depend upon public trans- 
portation between home and work. The authority is currently being 
exercised on a very restricted basis in a few cases, as, for example, to 
provide transportation for key hospital personnel who must arrive at 
the hospital at times when public transportation is unavailable, and 
in another instance in which public transportation has been suspended 
for some distance from the hospital because of extensive installation 
work on the adjoining public highway. This action is rarely taken, 
and then only to meet emergency conditions which sometimes exist 
for a considerable period, and upon strict findings required by the 
statute and approved by the Administrator, as well as payment of 
reasonable fares. The statute serves a definite and recurrent need 
and experience demonstrates that it should be continued so as to 
safeguard normal efficiency at field installations. 

1 (a) (21) Awuruority ror Foreign ExcuHanGe TRANSACTIONS FOR 
Item 270 Benerit oF ARMED Forces Personnev (50 U. 5S. C. 
appendix 1705-1707) 

This authority for foreign exchange transactions for the benefit of 
Armed Forces personnel is effective “during the continuance of the 
present war and for six months after the termination of the war or until 
such earlier time as the Congress by concurrent resolution or the President 
may designate’, 

This provision is the only statutory basis for the specified activities. 
While the Armed Forces are engaged in operations in many foreign 
countries, it is essential that no doubt exist as to their authority to 
accept and dispose of foreign currencies which are vital to operations. 
Moreover, the statute provides authority for the use of funds to cover 
losses arising from foreign exchange transactions. Lack of such 
authority would necessitate obtaining special appropriations and 
relief legislation to cover such losses. 

Authority for disbursing officers to cash checks and similar instru- 
ments is extremely important to military and civilian personnel, con- 
tractors, and others, in foreign areas where no normal banking facili- 
ties exist. This statute affords the only method whereby such per- 
sonnel may dispose of instruments of this type in carrying out 
necessary private matters. Legislation to make this wartime statute 
permanent law is being sponsored by the Department of the Treasury 
with the support of the Department of Defense. 
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1 (a) (22) Free Importation or Personat AND Hovsenoup Errecre 
Item 347 Brovucuar Intro tun Unitrep Srates on Governien 1 
Orvers (50 U.S. C., appendix 801-802) 

Until “on or after the day following the proclamation of peace by i! ¢ 
President’, duty-free importation, pursuant to Government orders, 0; 
personal and household effects of persons in the service of the Unite 
States, or their families, or of persons evacuated to the United States 
under Government orders, is authorized. 

Termination of this legislation would eliminate an inducement to 
overseas duty at a time when maximum effort is being made to encour- 
age such duty. With the expansion of the Armed Forces, and expand- 
ing and continuing international obligations and commitments of this 
Government, many persons in Government service must be assigned 
to lengthy overseas tours. It does not appear that in the foreseeable 
future the obligations of the United States Government will decrease 
to such an extent that it will be practical to eliminate this legislation. 
To a large extent the beneficiaries of this privilege are moved or evac- 
—_ upon the initiative of the Government and not of their own 
volition, 


1 (a) (23) Payment ror Use or WHarves Ano LANpInes Unper 
Item 352 Conrrou or THE Terrirory or Hawau (48 U.S. C. 
510 note) 

This provision authorizes payment by departments and agencies of 
the United States for use of wharves and landings under the control 
of the Territory of Hawaii. It is effective “during the period com- 
mencing on January 1, 1942, and ending, unless Congress shall fix an 
earlier date, six months after the termination of the present war’’, and 
constitutes an exception to an act passed in 1900, providing for free 
use by the United States of these facilities. 

These wharves and landings in the Territory of Hawaii are being 
used by naval vessels during the current hostilities in Korea. It is 
anticipated that the stepped-up use of these landings and wharves 
may continue in the future. The provision for payment for use of 
these wharves was enacted because the use by the United States hag 
greatly exceeded the use which was expected when the original act 
was passed in the year 1900. 

1 (a) (24) Rigurs Unper Pustic Lanps Laws or Persons Servina 
Item 365¢ 1 THE ARMED Forces or ALLIES OF THE UNITED 
Sratres (50 U.S. C. appendix 572 

“Citizens of the United States who serve with the forces of any 
nation with which the United States may be allied in the prosecution 
of any war in which the United States engages while this act remains 
in foree’”’ shall, if certain conditions are met, be entitled to the same 
protection from loss of rights under the public land laws as is granted 
by other provisions of this act to persons serving in the Armed Forces 
of the United States. This provision is effective, as regards the 
present war, “wnfil such war is terminated by a treaty of peace pro- 
claimed by the President and for six months thereafter”, with a saving 
provision for rights accrued before its termination (50 U. S. C. ap- 
pendix 584). 

No reason appears why the termination of the formal state of war 
should reduce the rights of persons serving in other armies in the 
same cause. 
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1 (a) (25) Urimization or tue American Nationa Rep Cross IN 
Item 396 Arp or ArMeED Forces (36 U.S. C. 10, 11) 

“In time of war or when war is imminent or when there is a threat of 
hostilities’, the President is authorized to accept the assistance of and 
to employ the American National Red Cross to assist the Armed 
Forces. Transportation, subsistence, and waiver of passport fees for 
Red Cross personnel are authorized. 

Due to the expansion of the Armed Forces, which involves the recall 
of Reserves and National Guard to active duty, the implementation 
of the Universal Military Training and Service Act, and an increasing 
number of family separations by reason of duty at overseas bases, it 
is believed that the services provided by the American Red Cross will 
be in even greater demand in the future than at the end of hostilities 
in World War II. 


1 (a) (26) Priortry or TRANSPORTATION FOR Troops AND MateE- 
Item 400 RIALS OF War (10 U.S. C. 1362; 49 U.S. C. 6 (8)) 

“In time of war or threatened war’’ preference and precedence shall, 
upon demand of the President, be given over all other traffic for the 
transportation of troops and materials of war. 

The present expansion of production and defense priorities suggests 
the desirability of this item in the 1950 emergency as well as in periods 
of war. With the expansion of the Armed Forces and the consequent 
expansion of war industries, this authority will be of continuing im- 
portance. 


1 (a) (27) Power or rue Presipent to AssumE ConTRrot oF TRANS- 
Item 401 PORTATION SysTEMs IN TIME OF War (10 U.S. C. 1361) 

The President, “in time of war’’, is empowered, through the Secre- 
tary of War, to take possession of and control any transportation 
system, or any part thereof, and utilize it to the exclusion as far as 
necessary of all other traffic for the movement of troops, war material 
and equipment and for such other purposes connected with the emer- 
gency as may be needful or desirable. 

This authority is being exercised at the present time and is con- 
sidered essential. A prolonged interruption of service over the trans- 
portation systems of this country would seriously jeopardize our 
national defense program. In addition to extending this power the 
resolution would permit the President to act through such officers or 
agencies as he may designate. 


1 (a) (28) AvutTHority oF THE INTERSTATE ComMERCE ComMISSION, 

Item 402 UPON CERTIFICATION BY THE PRESIDENT, TO EsTABLISH 
PREFERENCES AND PRIORITIES IN TRANSPORTATION 
(49 U.S. C. 1 (15)) 

“In time of war or threatened war” the President may certify to the 
Interstate Commerce Commission that it is essential to the national 
defense and security that “certain traffic” shall have preference or 
priority in transportation, and the Commission shall, under its powers 
stated in this section, direct that such preference or priority be 
afforded. 

The “traffic” to which this section refers is unlimited in kind, 
whereas the authority under item 400 (10 U. S. C. 1362, 49 U. S. C. 
6 (8)) is limited to “materials of war’’ (in addition to troops). Inclu- 
sion of this item in this bill is considered necessary because a “‘threat- 
ened war’ does not necessarily exist during an emergency. 
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1 (a) (29) Apprication To Freicut Forwarpers or THE AUTHORITY 

Item 405 or THE Inrerstare Commerce CoMmMISSION, ON 
CERTIFICATION BY THE Presipent, To Esrasuisu 
PREFERENCES AND Priorities (49 U. S. C. 1020) 

By this provision the authority referred to in item 402, with respect 
to priorities in transportation, is made applicable to freight forwarders. 
This authority, enacted in 1942, appears desirable now for similar 
reasons, although its continuation is not of the same degree of impor- 
tance as with respect to carriers. 


1 (a) (30) Emercency Acquisition or Domestic or Forrian 
Item 426 Mercuant VesseEzs (50 U.S. C. appendix 1271-1275) 

This act grants the President authority to purchase, charter, or 
requisition the use of foreign merchant vessels lying idle in waters 
within the jurisdiction of the United States which are necessary for the 
national defense. The act also provides authority for the charter by 
the Maritime Commission of domestic and foreign vessels essential 
for the national defense without regard to the provisions of Revised 
Statutes 3709 (41 U.S. C. 5) relating to advertisement for proposals 
for purchases and contracts. The statute is effective ‘until sir 
months after the termination of the present war shall have been proclaimed 
or until such earlier time as the Congress by concurrent resolution or 
the President may designate.” 

The continuation of the authority contained in this statute is 
necessary. ‘The requisitioning authority under this act has proved 
most useful in the past and situations might arise in the future in 
which this authority would be essential. 


1 (a) (31) Penatties ror Disciosinc Derense INFORMATION, 

Item 460 Committing SapotaGe, MANuracturiInGc DEFECTIVE 
War MareriAts AND SprEADING Fatse Reports To 
InTERFERE WitH THE ARMED Forces (18 U.S. C. 794, 
2153, 2154, and 2388) 

Title 18 United States Code section 794: Delivering defense infor- 
mation, with intent or reason to believe that it will harm the United 
States or benefit a foreign nation, is prohibited. ‘Jn time of war” 
the penalty for violation is death (not applicable in peace) or 30 years 
(20 years in peace). Further, “in time of war’’ gathering or publish- 
ing certain information with intent that it shall be communicated to 
the enemy is punishable by death or 30 years, this is not a crime in 
time of peace (but see 18 U. S. C. 793, which prohibits various acts 
of gathering or communicating defense information in wartime or 
peacetime, under penalty of $10,000 or 10 years or both). 

Title 18 United States Code sections 2153 and 2154 provide for 
greater penalties in time of war (30 years or $10,000 or both) than in 
time of peace (10 years or $10,000 or both) for injuring or damaging 
war materials or making defective war materials. 

Title 18 United States Code section 2388 prohibits, “when the United 
States is at war’, the spreading of false reports with intent to interfere 
with the operations or success of the Armed Forces or to promote the 
success of the enemy. Fine or imprisonment or both are provided. 

The current situation and the expansion of the military establish- 
ment make it necessary that the termination of the war should not 
operate to terminate the effectiveness of these wartime provisions of 
law. The participation of the United States in the North Atlantic 
Treaty Organization defense plan also makes these provisions desirable. 
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1 (a) (32) Restrictions AND Pronipitions Uron tHe Enrry AND 
Item 463 Departure From tHe Unirep Srares or ALIENS AND 
Citizens (Passport Act, 1918, 22 U. S. C, 223-226b) . 

Permits imposition of restrictions and prohibitions upon the entry 
into and departure from the United States of aliens and citizens ‘‘when 
the United States is at war or during the existence of the nutional emer- 
gency proclaimed by the President on May 27, 1941” and the President 
finds that the interests of the United States require such restrictions 
and prohibitions. It provides similarly as to aliens “whenever there 
exists a state of war between, or among, two or more States’. 

The present international situation demands that the Government 
retain all authority now exercized to control the entry into and de- 
parture from the United States of subversive individuals, whether 
aliens or citizens, and all other persons whose movements should be 
restricted in the interest of national security. Existing immigration 
laws are not of themselves sufficient to attain these objectives in every 
respect. The powers granted by this statute, which have been exer- 
cized since Presidential Proclamation No. 2523 of November 14, 1941 
(55 Stat. 1696), should be continued at least under present conditions. 


1 (a) (33) ApsustmMenT oF Royauties ror Use or INVENTIONS IN 
Item 479 Arp oF PRosECUTION OF THE War (35 U.S. C. 89, 90). 

These sections provide authority for requiring the return to the 
Government of an amount representing the difference between royalty 
returns based upon prewar periods of normal production and those 
which would be appropriate to the expanded production caused by 
war. ’They are effective “during the continuance of the present war and 
for siz months after the termination thereof” (35 U.S. C. 95). 

In view of the current substantial increases in military procurement 
and the prospect that the national economy is facing a period of 
expanded production for military purposes, the continuation of this 
law is essential if the Government is to be protected against excessive 
increases in patent royalties originally based upon returns appropriate 
to periods of normal production. Legislation to make this wartime 
statute permanent law is being sponsored by the Department of 
Justice with the active support of the Department of Defense (H. R. 
2257). 

1 (a) (34) Recatt Tro Wartime Duty or Retirep Pusiic Heatta 
Item 507a Service Orricers (Public Health Service Act, 42 
U. S. C. 212 (c)). 

This statute authorizes the Public Health Service, “in time of war’, 
to recall to duty an officer retired for age or length of service. 

In view of the scarcity of medical doctors and other allied specialists 
in the health field, the responsibilities of the Public Health Service 
under the Economic Cooperation and Point 1V programs, as well as 
its general responsibilities under the Public Health Service Act, make 
it desirable that the Service retain authority under this section to 
recall to active duty retired officers for whose special skills and experi- 
ence there is a particular demand. 

Section 1 (6) deals with statutory provisions stating that certain 
restrictions shall be applicable only in time of peace. It provides that 
these provisions shall remain inoperative until 6 months after the 
termination of the 1950 emergency or an earlier date fixed by con- 
current resolution of the Congress or by the President. Differing 
earlier dates may be fixed for the purpose of different provisions. 
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1 (b) (1) Restrictions on APPornTMENT or Army AND Arr Forcs 
Item 87a ReseErRvE Orricers (10 U.S. C. 353) 3 

This provision limits, “in time of peace”, appointments as Reserve 
officers in the combat arms and in the Air Force to appointments as 
second lieutenants except in the case of former Regular officers and 
officers in the Army during World War I. Also “in time of peace” 
such appointments~are limited to former members of the Regular 
services, National Guard, and Reserve, and to persons who served in 
the Army during World War I or are Reserve Officers’ Training Corps 
graduates. 

Entry into force of this provision would prevent the appointment 
of many fully qualified persons, such as temporary officers and enlisted 
personnel who served during World War II as ‘es officers, and 
would limit appointments to the grade of second lieutenant, except as 
indicated above. Although the matter of appointment of Reserve 
officers is currently under consideration by Congress in connection 
with the proposed Armed Forces Reserve Act of 1951 and it is expected 
that the provision will be repealed by that act, continuation of sus- 
pension of the peacetime restrictions contained in this provision is 
considered necessary until such time as the Congress has had an 
opportunity to take final action on the Reserve bill. 


1 (b) (2) Use or Rerirep Personnet as ReEseERVE OFFICERS’ 
Item 102a Tratnina Corps Instructors (10 U.S. C. 386) 

“In time of peace’, Army and Air Force retired personnel may not 
be used as Reserve Officers’ Training Corps instructors without their 
consent, and no officer on the active list shall be detailed for such duty 
where officers on the retired list can be secured who are competent 
for such duty. Revival of the peacetime limitation contained in this 
provision, requiring that a search be made for competent officers on 
the retired list before officers on the active list of the Army or Air 
Force are detailed for duty at a school or college, would prevent the 
full utilization of Regular officers in positions for which they might 
best be qualified. 


1 (b) (3) Navan Aviation Capet Act: EmproyMent or Navy AND 
Item 113a Marine Corps Aviation Reserve Orricers IN TIME 
oF Peace (34 U. S. C. 850i) 

“In time of peace’’ officers of the Naval Reserve and Marine Corps 
Reserve commissioned pursuant to this act or to the Naval Aviation 
Reserve Act of 1939 (53 Stat. 819) may be employed on active duty 
only during the 7-year period next following the date of their commis- 
sioning except for employment on active duty in connection with the 
training of members of the Naval Reserve and Marine Corps Reserve. 

Revival of such restrictions would seriously limit to an unacceptable 
level the manpower potential of aviators in the naval service, partic- 
ularly in the Marine Corps. For example, those Reserve officers who 
have completed their prescribed service as provided in the Universal 
Military Training and Service Act would be precluded from further 
active duty even though they might volunteer to continue on active 
duty during the 1950 emergency. The present practice of permitting 
reservists to execute voluntary agreements to serve a prescribed period 
on extended active duty represents a major source of procurement. 
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1 (b) (4) Purcuase or DiscuarGe py EN.LIstep PersonNnet (34 
1 (b) (5) U.S. C. 196; 10 U. S. C. 651) 
Item 191a 

These provisions enable Army and Navy enlisted personnel to pur- 
chase their discharge ‘‘in time of peace’’. 

The state of war should not be terminated for the purpose of these 
obsolete provisions until they have been repealed. The authority con- 
tained therein has not been used for many years and is inconsistent 
with present and proposed legislation designed to provide relief for 
manpower shortages. The Department of ‘Defense is now preparing 
legislation to repeal these provisions. 


1 (b) (6) Suspension or THE Provisions or THE NevutTrRAitry Act 


Item 395 Wuaicw Prourpits FinanciaL TrANsSAcTIONS WITH 
GOVERNMENTS AT War Wirn Eacu Oruer (22 U.S.C. 
447) 


Subsection (e) of this provision suspends “when the United States 
is at war” another subsection which prohibits financial transactions by 
persons with Governments proclaimed by the President to be at war 
with each other. 

The United States should not handicap itself by preventing Ameri- 
cans from assisting a country at war with another when it may be in 
the national interest of the United States that such country should be 
assisted. Such national interest is as likely to exist during the 1950 
emergency as when the United States is at war. 

Section 1 (ce) deals with certain statutory provisions authorizing 
the President, in time of war or national emergency, to make certain 
kinds of appointments in the Armed Forces, including the Reserve and 
National Guard. Under these provisions, the appointees cannot hold 
their positions beyond 6 months after the termination of the war or 
the emergency which constituted the basis of the appointment. Sec- 
tion 1 (c) removes this limitation by authorizing the President to 
continue these appointments in effect until 6 months after the end 
of the 1950 emergency. 


1 (ce) ConTINUATION OF APPOINTMENTS OF WARRANT OFFICERS 
Items 62, AND OF RESERVE COMPONENT OFFICERS OF THE ARMY 
62a, 63, AND Arr Force (10 U. S. C. 358, 506d (e), 513, 591a 
174 and 32 U. S. C. 19—National Defense Act, Officer 


Personnel Act, Warrant Officer Act) 

Appointment made under the authority of these provisions as 
officers and warrant officers of the Army of the United States and of 
the United States Air Force, including appointments as officers and 
warrant officers in the Organized Reserve Corps, the Air Force 
Reserve, the National Guard of the United States and the Air Na- 
tional Guard of the United States, are limited by these provisions to 
a maximum duration of the war or emergency during which they 
were spromeret plus 6 months: 


“appointment in every case in the officers reserve corps shall 
be for a period of five years, but an appointment in force at the 
outbreak of war shall continue in force until siz months after its 
termination” (10 U.S. C. 358). 

“the appointment of a temporary officer {in the Army of the 
United States], if not sooner vacated, shall continue during the 
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emergency or war in which the appointment was made and for siz 
months thereafter” (10 U. 8S. C. 506d (e)). , 

“an appointment [for temporary rank in time of war} other 
than that of a member of the regular army made in time of war 
shall continue until sic months after its termination * * *” 
(10 U.S. C. 518). 

“such temporary appointments shall remain in 
effect * * * in nocase * * * beyond siz months after 
the termination of the war or period of national emergency” (10 
U.S. C. 591a), 

“officers in the National Guard of the United States shall be 
appointed * * * provided that an appointment in force at 
the outbreak of war shall continue in force until siz months after 
its termination” (32 U.S. C. 19). 

Although the termination of the war with Japan would not preclude 
new appointments for the period of the emergency declared December 
16, 1950, plus 6 months, all persons appointed prior to December 16, 
1950, would have to be reappointed if their appointments were to be 
kept in force. In order to avoid the considerable administrative 
burden of making individual reappointments this bill authorizes the 
President to continue in effect all the appointments in effect on the 
date of enactment which would otherwise expire (except possibly for 
the appointments made under authority of 10 U.S. C. 591a) 6 months 
after the termination of the war or the 1939 or 1941 emergencies. 

Section 1 (d) and (e) deals with statutory provisions fixing the time 
limit for filing certain types of claims. Under these provisions, if the 
incident occurs “in time of war’ and good cause is shown for not 
filing earlier, the normal 1-year limit does not apply and the claim may 
be presented as late as 1 year “after peace is established”. The claims 
here involved are claims against the Armed Forces by members thereof 
for loss of personal property, or by others for loss due to certain kinds 
of activities of the Armed Forces. Section 1 (d) and (e) prolongs the 
period during which such claims may be presented by providing that 
the date of termination of ‘‘war’’ and the “establishment” of “peace’’ 
shall be as fixed for these purposes by the President. In the case of 
claims for damage-due to activities of the Armed Forces, these exten- 
sions do not apply to those arising before the Korean conflict. 


1 (d) Extension OF Time Limit For Fitinc or CLaims BY 
Item 108 Armep Forcrs Personne Wuen THE Loss Occurs 
IN Time or War (31 U.S. C. 222c, 222e) 

Title 31 United States Code section 222c authorizes the settlement 
of claims against tne United States. arising after December 7, 1939, by 
military personnel and civilian employees of the Army and Air Force 
for loss of or damage to personal property incident to their service. 
Such claims must be presented within one year after they arise. 
However, if the incident giving rise to the claim occurs “in time of 
war, or if war intervenes within two years after its occurrence, any claim 
may, on good cause shown, be presented within one year after peace is 
established”. ‘Title 31 United States Code section 222e makes this 
provision applicable to the Navy. 

It is believed that the time for filing claims should be extended for 
those who will be serving in the Armed Forces under present emergency 
conditions after the end of World War II for the same reason it ts 
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extended for those serving in World War II. Furthermore, it is 
believed that it should be extended not only with respect to claims 
arising since the beginning of the 1950 emergency and Korean hostili- 
ties but also with respect to those claims w hich may have arisen prior 
thereto during World War II. This is because there may exist some 
claims arising prior to the present emergency and Korean hostilities 
which have not been filed because the claimants have been prisoners 
of war or incapacitated by illness or because of the continuing exi- 
gencies of their service. Since the extension will only be granted 
when good cause is shown for the delay in filing after the normal 
limitation period of 1 year, abuse of the provision should not occur. 


1 (e) Extension oF Time Liuit ror FItine or CLaims ARISING 
Item 489a Incipent To THE Noncompat AcTIVITIES OF THE 
ARMED Forczs 1n Truk oF War (31 U.S. C. 223b, 223d) 

Title 31 United States Code section 223b authorizes the settlement 
of claims not in excess of $1,000 for damage to or loss or destruction 
of property, or for personal injury or death, caused by military per- 
sonnel or civilian employees of the Army and Air Force while acting 
within the scope of their employment, or otherwise incident to non- 
combat activities. Such claims must be presented within one year 
after they arise. However, if the incident giving rise to the claim 
occurs “in time of war, or if war intervenes within oné year after its 
occurrence, any claim may on good cause shown be presented within one , 
year after peace is established’. Title 31 United States Code section 

223d makes this provision applicable to the Navy. 

It is believed that the period for pemnenting. claims should be 
extended with respect to claims which arise on or subsequent to the 
beginning of hostilities in Korea, June 24, 1950. The claims under this 
provision arise chiefly from maneuvers and training exercises and the 
loss or damage of registered or insured mail while in the possession of 
military authorities. It is believed that with respect to such claims 
arising out of World War II a period up to 1 year after peace is 
established is ample. However, with respect to claims which have 
arisen or will arise after Korean hostilities began, an extension is 
needed for the same reason it is needed for claims arising during 
World War II. The public will be denied access to maneuver and 
training areas and owners of property located therein may not become 
aware of their loss or damages until after the statutory l-vear period 
has passed. With respect to mail claims neither the sender nor the 
addressee may be aware of the loss within the 1-year period. How- 
ever, with respect to claims arising during World War IT before the 
outbreak of hostilities in Korea, these reasons do not apply. 


SECTION 2 


Section 2 (a) and (6) deals with certain provisions concerning 
service flags, lapel buttons, veterans’ preferences, benefits resulting 
from assignment to hazardous duties, and certain kinds of claims. 
Under all of these provisions, rights and honors are conferred if the 
events on which they are based—service or death in service, assign- 
ment to duty etc.—occur in time of war or during the “‘ present war’ 
but not if they occur otherwise. Section 2 (a) and (b) provides that 
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the same effect shall attach to their occurrence during the 1950 
ati. Hg or before earlier dates fixed by the Congress or. the 
*resident. : 

The few provisions concerning veterans’ preference, which are among 
those dealt with in this section, have been included in the bill, in 
order that Congress may give consideration to the question of their 
extension, because of the widespread interest in giving to veterans 
of the Korean conflict the same kinds of benefits as to veterans of 
World War II. 


2 (b) (1) Proviptnc ror Compensation To Civit EMPLOYEES oF 

Item 263 THE Unirep Srares or Irs Conrracrors OvursipE 
THE Unirep States ror Insurtes or Deatu Re- 
SULTING FROM “War-Risk Hazarps” (42 U. S. C. 
1701-1706, 1711-1717) 

This act provides compensation benefits for certain employees of 
the United States or of contractors with the United States for injury 
or death resulting from specified “war-risk hazards” “arising after 
December 6, 1941, and prior to the end of the present war”. The persons 
protected by this act include persons working on projects for the 
“public use of the United States or its allies’. The hazards covered 
include “belligerent action of an enemy’”’, “taken by an enemy’’, “attack 
by an enemy” and “action of the enemy’. 

It is important that personnel within the purview of this act be 
covered in the event of death or disability incurred when they are 
serving in hostile areas. Failure to continue such coverage would 
seriously impede the recruitment of qualified personnel for potentially 
hostile areas. 


2 (b) (2) ’Wuere a GovERNMENT EmpLoyee Surrers DEATH OR 

Item 310a Disasiuiry Arrer Capture or DETENTION BY THE 
Enemy, Sucu Disasiiity or Deatu SHatt Be DEEMED 
To Have Resuttep From PerrormMance or Durty 
(5 U.S. C. 801) 

When Government employees suffer death or disability after 
“capture, detention, or other restraint by an enemy of the United States 
during the present war’ such death or disability shall be deemed to 
have resulted from performance of duty. 

Termination would deprive civilian employees, who may be cap- 
tured or detained by hostile forces, of compensation for injury, disease, 
or death incurred during detention and may raise a question as to 
whether World War II internees can continue to receive benefits. 
The Bureau of Employees’ Compensation is now making payments to 
several hundred beneficiaries, the residue of 1,244 cases originally 
adjudged compensable under the act. There have been no reported 
cases of civilian employee internments in Korea. However, this 
legislation should be continued in effect in order to protect any that 
may be found to have been so handled and to protect persons in 
future similar situations. In a period when hostilities may take place, 
it is important that personnel be protected in the event of disability or 
death due to sueh hostilities. A lapse in this law would seriously 
impede the recruitment of qualified personnel. 
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2 (b) (3) Service FiaGs anv Laret Burrons (36 U.S. C. 179-182) 
Item 363a 

The Secretary of War may approve service flags and lapel buttons 
to be displayed or worn by the family of persons serving in the Armed 
Forces “during the current war’. He may also license their manu- 
facture. Penalties are provided for unauthorized manufacture and 
display. 
2 (b) (4) Gop Srar Laren Burrons (36 U. S. C. 182a-182d) 
Item 363b 

The Secretaries of the Army and Navy shall provide a “gold star 
lapel button’ free to widows and parents of members of the Armed 
Forces “‘who lost their lives in the armed services of the United States 
in World War II’ and may sell them at cost to other next of kin. 
Unauthorized manufacture, wearing, etc., is punishable. 


2 (b) (5) PrerereNceE oF VETERANS AND FamiLies oF DECEASED 

Item 365d ServicemMeN For Loans 1n Connection With Im- 
PROVEMENT OF Farm Houses anv Buiupinas (42 
U.S. C. 1477) 

As between applicants for loans or other financial assistance in 
connection with the improvement of farm housing and other farm 
buildings, preference shall be given to veterans and families of deceased 
servicemen. ‘Veteran’ is defined as a “person who served in the land 
or naval forces of the United States during any war between the United 
States and any other nation and who shall have been discharged or 
released therefrom on conditions other than dishonorable’, and 
“deceased servicemen” as persons “who served in the land or naval 
forces of the United States during any war between the United States 
~ any other nation and who died in service before the termination of 
such war’’. 


2 (b) (6) Prererences ror VETERANS FOR Wuom FrprERALLY 
Item 365e Ownep Hovusine Is AVAILABLE UNDER THE PROVISIONS 
OF THE LANHAM Act (42 U.S. C. 1573) 

“Veterans” (for whom federally owned housing is available under 
the provisions of title V of the Lanham Act (42 U. S. C. 1571-1575)) 
are defined as including persons who served in the military or naval 
forces of the United States “during the present war’? and who have 
been discharged or released therefrom under conditions other than 
dishonorable. Preferences in the occupation of housing is provided 
them and their families under this act. 


2 (b) (7) Vererans’ PrerereNcE UNDER THE HoMESTEAD AND 
Item 365f Orner Lanp Laws (43 U.S. C. 279-283) 

These provisions reduce the requirements for veterans of World War 
II with respect to homestead entries, gives them preferred rights of 
application under certain public land laws, and grants various benefits 
to their dependents, as hiliowe: 

Any person who has served in the military or naval forces of the 
United States for a period of at least ninety days, at any time on or 
after September 16, 1940, and “prior to the termination of the present 
war’’, and is honorably discharged and thereafter makes homestead 
entry shall have the period of such service, not exceeding two years, 
tonstrued to be the equivalent of residence and cultivation upon the 
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land for the same length of time: Provided, That no person who has 
served in the military or naval forces of the United States for a period 
of at least ninety days at any time on or after September 16, 1940, and 
“prior to the termination of the present war” and is honorably discharged 
shall be disqualified from making homestead entry or from any other 
benefits of this act merely by reason of not having reached the age of 
twenty-one years (sec. 1, 43 U. S. C. 279). If a person dies from 
wounds received or disability incurred in line of duty in the military or 
naval forces during the period aforesaid or dies after having served in 
those forces for at least ninety days during that period, his surviving 
spouse or minor children shall have certain benefits with respect to 
homesteading (sec. 2, 43 U. S. C, 280). If a person entitled to any 
of the aforesaid benefits makes homestead entry and dies before 
completing title, leaving one or more minor orphan children, patent 
shall issue to them without proof as to residence, cultivation, or 
improvements (sec. 3, 43 U.S.C. 281). Persons of the classes entitled 
to credit for service under the foregoing provisions shall, until Septem- 
ber 27, 1954, have a preferred right of application under homestead or 
desert land laws, and under 43 U. S. ce 682a, concerning the sale of 
certain lands chiefly valuable as a home, cabin, camp, health, con- 
valescent, recreational, or business site (sec. 4, 43 U. S. C. 282). 


2 (b) (8) Vererans’ PrerereNce With Ruspecr to Lanps 
Item 365g a THE BoutperR Canyon Progecr (43 U.S. C. 
617h) 

In connection with lands within the Boulder Canyon project, this 
provision grants an exclusive preference right of entry on lands of the 
United States to “all persons who served in the United States Army, 
Navy, Marine Corps, or Coast Guard during World War IT” or certain 
enumerated previous wars or insurrections. 


2 (b) (9) Erersrriry oF VeTeraANs FoR Farm Loans anv Morrt- 
Item 365h Gace Insurance (Bankhead-Jones Farm Tenant Act, 
7 U.S. C. 1001) 

Veterans fulfilling certain requirements are eligible for loans and 
mortgage insurance in connection with the acquisition or improvement 
of farms and shall have preference over nonveterans. ‘ Veteran’’ is 
defined as ‘‘a person who served in the land or naval forces of the United 
States during any war between the United States and any other nation, 
and who shall have been discharged or released therefrom under 
conditions other than dishonorable.” 


2 (b) (10) Rieuts anv Benerits or Orricers or THE COAST AND 
Item 448b Geropretic Survey WHEN AssicNep WITH THE ARMED 
Forces on Hazarpovus Dury (33 U.S. C. 855a) 


Commissioned officers of the Coast and Geodetic Survey who are 
“during the period of the present war” assigned to any duty with the 
Armed Forces which is determined by the Conertmans of the Army or 
the Department of the Navy to be of immediate military hazard, shal! 
have the rights and benefits of officers actually transferred to such 
forces. 

It would appear that in cases where an officer serves on duty deemed 
to be of immediate military hazard, the service, not the manner in 
which the officer is assigned to the service, should be the controlling 
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factor in determining the rights and benefits earned by such service, 
regardless of whether the service occurred during World War II or 
during another period of armed conflict or national emergency. 


2 (b) (11) Craims Wuicnu Arise Out or ComBATANT ACTIVITIES OF 

Item 489b tHe Armep Forces Durinc Time or War Are Ex- 
CLUDED From ADMINISTRATIVE ADJUSTMENT UNDER THE 
Tort Cuarms Act AND From tue District Courts (28 
U.S. C. 2680 (j)) 

This provision excludes from administrative adjustment under the 
Tort Claims Act, and from the jurisdiction of the district courts under 
title 28 United States Code section 1346 (b), “‘any claim arising out 
of combatant activities of the military or naval forces, or the Coast 
Guard, during time of war’. Another provision excludes any claim 
arising in a foreign country (28 U.S. C. 2680 (k)). There is, however, 
no provision expressly excluding a claim arising from combatant 
activities in the United States or its possessions when we are not at 
war. Since combatant activities might take place in these areas under 
the unsettled conditions that exist in this time of emergency without 
our being technically in a “time of war’ such claims could arise. It 
would seem that they should be excluded for the same reasons that 
have led to the exclusion of combatant claims arising in wartime. 

Section 2 (c) extends the time limit for the exercise of the veterans’ 
rights set forth in the last sentence of the explanation of item 365 (f), 
under section 2 (b) (7). 

SECTION 8 


This section provides in substance that certain powers of the Air 
Force shall be extended by this bill in the same way that it extends 
powers of the Army. ‘This section is included because of the so-called 
“transfer order’ procedure under the National Security Act. That 
act provided that, for a certain period after its enactment, powers 
vested by statute in the Secretary of War or the Secretary of the Army 
could be made available also to the Secretary of the Air Force by a 
“transfer order” under the National Security Act. A number of these 

rovisions, under which transfer orders have been issued, are extended 

y the present bill. The object of section 3 is to state explicitly that 
the powers under these provisions previously transferred to the Air 
Force by transfer order are extended by the bill as fully as it extends 
the power of the Army under these provisions. ‘This is a purely pre- 
cautionary and clarifying provision, occasioned solely by the fact that 
certain statutory provisions to be extended by the bill refer only to 
the Secretary of War or the Secretary of the Army. It is considered 
that the legal result would be the same even in the absence of this 
provision, 

SECTION 4 


This is a usual separability provision. 


SECTION 5 


This gives the bill’s short title. 
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HOUSE JOINT RESOLUTION 432, EIGHTY-SECOND CONGRESS, SECOND 
SESSION 


IN THE HOUSE OF REPRESENTATIVES 
APRIL 23, 1952 


Mr. Pickett introduced the the following joint resolution; which was referred 
to the Committe on the Judiciary 


JOINT RESOLUTION 


To continue in effect certain statutory provisions for the duration of the 
national emergency proclaimed December 16, 1950, and six months thereafter, 
notwithstanding the termination of the existing state of war, and for other 
purposes 

Whereas the existing state of war with Japan is the last declared state of war 
to which the United States is a party and the termination thereof and of the 
national emergencies proclaimed in 1939 and 1941 would render certain statu- 
tory provisions inoperative; and 


Whereas some of these statutory provisions are needed to insure the national 
security and the capacity of the United States to support the United Nations 
in its efforts to establish and maintain world peace: Now, therefore, be it 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding the termination here- 
after of the war with Japan declared December 8, 1941 (55 Stat. 795), and of 
the national emergencies proclaimed by the President on September 8, 1939 
(Proc. 2352, 54 Stat. 2643), and on May 27, 1941 (Proc. 2487, 55 Stat. 1647), 
and notwithstanding any proclamation of peace with respect to such war— 

(a) The following statutory provisions shall remain in full force and effect 
until six months after the termination of the national emergency proclaimed 
by the President on December 16, 1950 (C. F. R., 1950 Supp. to title 3, p. 71), 
or until such earlier date or dates as the Congress by concurrent resolution 
either generally or for a particular statutory provision or the President either 
generally by proclamation or for a particular statutory provision may provide, 
any other terminal date or provision of law with respect thereto to the contrary 
notwithstanding : 

(1) Act of December 17, 1942 (ch. 739, sec. 1, 56 Stat. 1053), as amended 
(50 U. S. C. App. 1201). 

(2) Act of May 18, 1933 (ch. 32, sec. 5 (m), 48 Stat. 62; 16 U. S. C. 831d (m)). 

(3) Act of March 27, 1942 (ch. 199, secs. 1301-1304, 56 Stat. 185-186; 50 
U. S. C. App. 643, 648a, 643b, 648c). 

(4) Act of July 7, 1948 (ch. 192, sec. 11, 57 Stat. 382; 44 U. S. C. 367). 

(5) Act of June 22, 1944 (ch. 268, sec. 102, 58 Stat.°285), as amended (38 
U. S. C. 6938b). Any detail made hereunder may extend until six months 
after the termination of the national emergency proclaimed by the President on 
December 16, 1950, or until such earlier date as the Congress by concurrent 
resolution or the President may provide. 

(6) Act of June 24, 1948 (ch. 625, sec. 4 (d), 62 Stat. 607), as amended (50 
U.S. C. App. 454 (d)). 

(7) Act of July 2, 1940 (ch. 508, secs. 1 (a) and 1 (b), 54 Stat. 712, 713), 
as extended by sections 13 and 16 of the Act of June 5, 1942 (ch. 340, 56 Stat. 
317; 50 U. S. C. App. 773, 776, 1171 (a), 1171 (b)). 

(8) Act of June 5, 1942 (ch. 340, sees. 1, 7, and 11, 56 Stat. 314, 316, 317; 50 
U. 8S. C. App. 761, 767, 771). 

(9) Act of July 1, 1944 (ch. 373, sees. 212, 213, and 216, 58 Stat. 689-691; 42 
U. S. C. 213, 214, and 217). 
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(10) Act of January 2, 1942 (ch. 645, sec. 7), as added by the Act of April 22, 
1943 (ch. 67, sec. 7, 57 Stat. 67; 31 U. S. C. 224i). 

(11) Act of June 28, 1944 (ch. 306, sec. 2, 58 Stat. 624), as amended (10 
U.S. C. 1214; 34 U.S. C. 555b). 

(12) Act of March 7, 1942 (ch. 166, secs. 1-12, 14, 15, 56 Stat. 143-147), 
as amended, and as extended by section 4 (e) of the Act of June 24, 1948 (ch. 
625, 62 Stat. 608; 50 U. S. C. App. 1001-1012, 1014, 1015). 

(13) Act of December 4, 1942 (ch. 674, secs. 2 and 3, 56 Stat. 1039; 10 U. 8. C. 
904b, 904c). 

(14) Act of October 26, 1942 (ch. 624, 56 Stat. 987; 50 U. S. ©. App. 836). 

(15) Act of December 18, 1942 (ch. 765, 56 Stat. 1057; 10 U. 8S. C. 906 and 
note, 907 and note). 

(16) Act of September 16, 1942 (ch. 561, secs. 1-3, 56 Stat. 753), as amended 
(50 U. S. C. 301-303). 

(17) Act of June 25, 1942 (ch. 447, 56 Stat. 390-391; 50 U. S. C. App. 781-785). 

(18) Act of October 14, 1940 (ch. 862, 54 Stat. 1125), as amended, secs. 1, 202, 
301, 401, 402, and 501 (42 U. S. C. 1521, 1532, 1541, 1561, 1562, 1571). In view of the 
continuing existence of acute housing needs occasioned by World War II, the 
emergency declared by the President on September 8, 1939, shall, for the purpose 
of continuing the use of property held under said Act of October 14, 1940, continue 
to exist during the continuance of the national emergency proclaimed by the 
President on December 16, 1950, or until such earlier date as the Congress by 
concurrent resolution or the President may provide. 

(19) The paragraph designated “(2)” which was inserted into the Act of 
March 3, 1909 (ch. 255, 35 Stat. 753), by the Act of April 9, 1943 (ch. 39, 57 
Stat. 60; 34 U. S. C. 533). 

(20) Act of October 25, 1943 (ch. 276, 57 Stat. 575), as amended by section 2 
of the Act of April 9, 1946 (ch. 121, 60 Stat. 87; 38 U. 8S. C. lla note). 

(21) Act of December 23, 1944 (ch. 716, 58 Stat. 921-922; 50 U. S. C. App. 
1705-1707). 

(22) Act of June 27, 1942 (ch. 453, 56 Stat. 461; 50 U. S. C. App. 801, 802). 

(23) Act of December 22, 1842 (ch. 803, 56 Stat. 1071; 48 U. S. C. 510 note). 

(24) Act of October 17, 1940 (ch. 888, see. 512, 54 Stat. 1190), as amended 
(50 U. S. C. App. 572). 

(25) Act of April 24, 1912 (ch. 90, secs. 1 and 2, 37 Stat. 90, 91), as amended 
(36 U.S. C. 10, 11). 

(26) Act of August 29, 1916 (ch. 417, 39 Stat. 604; 10 U. S. C. 1362 and 49 
U.S. ©. 6 (8)). 

(27) Act of August 29, 1916 (ch. 418, see. 1, 30 Stat. 645; 10 U.S. C. 1361); 
and the President may exercise his authority thereunder through such officers 
or agencies as he may designate. 

(28) Act of February 4, 1887 (ch. 104, sec. 1 (15)), as enacted by Act of 
February 28, 1920 (ch. 91, sec. 402, 41 Stat. 456, 476; 49 U. S. C. 1 (15)). 

(29) Act of February 4, 1887 (ch. 104, see. 420), as added by Act of May 16, 
1942 (ch. 318, sec. 1, 56 Stat. 284, 298: 49 U. S. C. 1020), insofar as it refers to 
section 1 (15) of said Act of February 4, 1887, as amended. 

(30) Act of June 6, 1941 (ch. 174, 55 Stat. 242-245), as amended (50 U. S. C. 
App. 1271-1275). 

(31) Title 18, United States Code, sections 794, 2153, 2154, and 2388. 

(382) Act of May 22, 1918 (ch. 81, 40 Stat. 559), as amended by the Act of 
June 21, 1941 (ch. 210, 55 Stat. 252, 258; 22 U. S. C, 223-226b). 

(38) Act of October 31, 1942 (ch. 634, secs. 1 and 2, 56 Stat. 1013; 35 U. S. Gc. 
89, 90). 

(34) Act of July 1, 1944 (ch. 373, see. 211 (e), 58 Stat. 688), as amended 
(42 U.S. C. 212 (e)). 

(b) The following statutory provisions which are normally operative in time 
of peace shall not become operative upon the termination of the state of war 
with Japan but rather shall continue to be inoperative until six months after 
the termination of the national emergency proclaimed by the President on 
December 16, 1950, or until such earlier date or dates as the Congress by concur- 
rent resolution or the President may provide either generally or for a particular 
statutory provision, any other provision of law with respect thereto to the 
contrary notwithstanding. 

(1) Those portions of section 87 of the Act of June 3, 1916 (ch. 134, 39 Stat. 
189), as amended (10 U. S. C. 353), which restrict the appointment of Reserve 
officers in time of peace. 
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(2) The second sentence of section 40b of the Act of June 3, 1916, as added 
vy wie) of the Act of June 4, 1920 (ch. 227, 41 Stat. 777), as amended (10 

.8.C. ). 

(3) Act of August 4, 1942 (ch. 547, sec. 10, 56 Stat. 738 ; 34 U. S. C. 850i). 

(4) Act of March 3, 1893 (ch, 212, 27 Stat. 717; 34 U. S. C. 196). 

(5) Act of June 16, 1890 (ch, 426, sec. 4, 26 Stat. 158; 10 U. S. C. 651). 

(6) Joint resolution of November 4, 1989 (ch. 2, sec. 7, 54 Stat. 8; 22 U. S. C. 
447 (a)-(d)). 

(c) The President is hereby authorized to continue in effect for the duration 
of the national emergency proclaimed by the President on December 16, 1950, 
and for six months thereafter all appointments under the provisions of sections 
37 and 38 of the Act of June 3, 1916 (ch. 134, 39 Stat. 189, 190), and section 127a 
of said Act as added by the Act of June 4, 1920 (ch, 227 (41 Stat. 785)), as 
amended (10 U. S. C. 358, 32 U. 8. C. 19, 10 U. S. C. 513); section 515 (e) of 
the Act of August 7, 1947 (ch. 512, 61 Stat. 907; 10 U. S. C. 506d (e)); and 
section 3 of the Act of August 21, 1941 (ch. 384, 55 Stat. 652), as amended (10 
U. S. C. 591a), which are in effect on the date of the approval of this Act as 
officers and warrant oflicers of the Army of the United States and as officers and 
warrant officers of the United States Air Force, including appointments as officers 
and warrant officers in the Organized Reserve Corps, the Air Force Reserve, the 
National Guard of the United States, and the Air National Guard of the United 
States, any other provision of law to the contrary notwithstanding. 

(ad) For the purpose of section 1 of the Act of May 29, 1945 (ch. 135, 59 Stat. 
225), as amended (31 U. S. C. 222c), and for the purpose of section 2 of the 
Act of December 28, 1945 (ch. 597, 59 Stat. 662; 31 U. S. C. 222e), the date of the 
termination of a time of war and the establishment of peace shall be the date 
which the President shall prescribe for those purposes, notwithstanding any 
other termination of war or establishment of peace. 

(e) For the purpose of section 1 of the Act of July 3, 1948 (ch. 189, 57 Stat. 
372), as amended (31 U. S. C. 223b), and for the purpose of section 1 of the Act 
of December 28, 1945 (ch. 597, 59 Stat. 662; 31 U. S. C. 223d), the date of the 
termination of a time of war and the establishment of peace shall, with respect to 
accidents or incidents occurring after June 23, 1950, to be the date which the 
President shall prescribe for those purposes, notwithstanding any other termina- 
tion of war or establishment of peace. ’ 

Sec. 2. (a) The performance or occurrence, before six months after the ter- 
mination of the national emergency proclaimed on December 16, 1950, or such 
earlier dates as the Congress by concurrent resolution or the President may pro- 
vide either generally or for a particular statutory provision, of acts or events of 
the kind giving rise to rights, benefits, or disabilities under a statutory provision 
cited in subsection (b) of this section shall, for the purpose of that statutory 
provision, give rise to the same rights, benefits, or disabilities as the performance 
or occurrence of those acts or events during the existing state of war. 

(b) The statutory provisions referred to in subsection (a) of this section are 
the following: 

(1) Act of December 2, 1942 (ch. 668, 56 Stat. 1028-1036), as amended (42 
U. S. C. 1701-1706, 1711-1717). 

(2) Act of July 28, 1945 (ch. 328, sec. 5 (b), 59 Stat. 505; 5 U. S. C. 801). 

(3) Act of October 17, 1942 (ch. 615, sec. 1, 56 Stat. 796; 36 U. S. C. 179). 

(4) Act of August 1, 1947 (ch. 426, secs, 1 and 2, 61 Stat. 710; 36 U. S. C. 182a 


and 182b). 
(5) Act of July 15, 1949 (ch. 338, title V, sec. 507, 63 Stat. 436; 42 U. S. O. 


1477). 

(6) Act of October 14, 1940 (ch. 862, title V, sec. 503), as added by the Act of 
June 23, 1945 (ch. 192, 59 Stat. 260; 42 U. 8S. C. 1573). 

(7) Act of September 27, 1944 (ch. 421, sec. 1, 58 Stat. 747), as amended (43 


U. 8. C. 279). 


(8) Act of December 21, 1928 (ch. 42, sec. 9, 45 Stat. 1063), as amended (43 
U. 8. C. 617h). 

(9) Act of July 22, 1987 (ch. 517, sec. 1, 50 Stat. 522), as amended (7 U. S. C. 
1001). 


(10) Act of December 3, 1942 (ch. 670, sec. 2, 56 Stat. 1088; 33 U. S. C. 855a). 

(11) Title 28, United States Code, section 2680 (j). 

(ce) The ten-year period provided for in section 4 of the Act of September 27, 
1944, cited in paragraph (7) of subsection (b) of this section, is extended to 
two years following the period of the national emergency proclaimed on Decem- 


~ 
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ber 16, 1950, or to such shorter period as the Congress by concurrent resolution 
or the President may provide. 

Sec. 3. Authority now conferred upon the Secretary of the Air Force under 
the statutory provisions cited in this Act is hereby extended to the same extent 
as the authority of the Secretary of the Army thereunder. 

Sec. 4. (a) Except in the case of properties acquired by purchase or by con- 
demnation pursuant to statute and as to which just compensation shall have 
been paid, neither the President nor any person, agency, or department of the 
executive branch of the Government of the United States shall determine, pre- 
scribe, or authorize wages or other terms or conditions of employment in any 
plant, facility, or other property, possession of which has been taken by or under 
the direction of the President or any such person, agency, or department; but 
this provision shall not prevent continuing the wages, terms, and conditions of 
employment in effect immediately prior to such taking or the making of normal 
and ordinary changes in the wages, terms, and conditions of employment of 
individual employees. 

(b) This Act shall not be construed as authorizing or recognizing the validity 
of any taking or seizure by the President, or any person, agency, or department 
of the executive branch of the Government of the United States of any plant, 
facility, or other property except insofar as such taking or seizure shall have 
been heretofore expressly authorized by statute. 

(c) In case of any privately owned plant, mine, or facility possession of which 
has been taken by the President or any other officer in the executive branch 
since April 1, 1952, under any provision of law or claimed provision of law or 
asserted power, no change made by the Government, between the date of such 
taking and the date of enactment of this Act, in the terms or conditions of 
employment obtaining within such plant, mine, or facility shall be effective after 
the date of enactment of this Act. 

Sec. 5. If any provision of this Act, or the application thereof to any person 
or circumstances, is held invalid, the remaining provisions of this Act, or the 
application of such provision to other persons or circumstances, shall not be 
affected thereby. 

Seo. 6. This Act may be cited as the “Emergency Powers Continuation Act”. 





EMERGENCY STATUTORY PROVISIONS 


EXAMINED BY 


EXECUTIVE AGENCIES BUT NOT RECOMMENDED FOR 


EXTENSION 








Statutory provision, item number, citation, and digest 


Item 19. Act of Aug. 11, 1939, 15 U. S. C. 718a—6____ 
Authorizes sale by Commodity Credit Corpora- 





tion of surplus commodities to foreign governments | 


on condition that these governments do not dispose 


of these commodities for 5 years “unless a war or | 
emergency results in a serious interruption of normal 


supplies of such commodities.”’ 
Item 25a. First Deficiency Act of Apr. 1, 1944, ch. 152, 
58 Stat. 157. 

Appropriates $250,000 to Bureau of Reclamation 
for temporary weir on the Colorado River, to be 
expended within 6 months after end of war. 

Item 25b. Sec. 122b, 57 Stat. 569, 23 U. 8. C. 13b______ 

Authorizes funds for roads and bridges which 
must be expended within one year after termination of 
1941 emergency. 

Item 44a. Act of June 16, 1938, 50 U. 8. C. 93 


During any war in which the United States is | 


| 
: | 
| 
| 
| 
} 


“Responsible agency” (itali- 
cized) sand “commenting 
agency” 





Agriculture, CEA, 
ESA, Mutual Se- 
curity Adm., State. 


| Interior. 


Commerce. 





Defense, Defense Pro- 
duction Authority. 


engaged, the statutory limit on the educational orders | 
for the manufacture of special munitions, etc., which | 


may be awarded to any one factory is not operative. 
Item 62b. Act of June 3, 1916, 10 U.S. C. 291 


| Defense, G. A. O. 


“In time of peace’’ 200 flying hours is required | 


for pilot rating, including 75 hours solo. 


Item 66. Act of June 22, 1944. 50U.S. C. App. 1591-—98_ 


Defense, NSRB. 


Provision for the temporary appointment of cer- | 


tain members of Army Nurse Corps, etc., as officers 
in the Army of the United States during the present 
emergency. Such temporary appointments are to 
continue until 6 months after the present emergency. 
Item 70. Act of May 15, 1945; ch. 124, 59 Stat. 168; 10 


Defense. 


U. S. C. 513 note. Authority of the President, with- | 


out the consent of Congress, to appoint certain mem- 


bers of the Army of the United States to lower tempor- | 


ary grades, until 6 months after the present war. 
Item 70a. 10 U.S. C. 625___- 


Defense. 


In time of peace, only citizens and declarant aliens’ 


may be enlisted for first enlistment in the Army. 
Item 79. 10 U. S. C. 535 note 
Provision for detail of personnel of all component 


Defense, 


parts of the Army of the United States as students | 


at educational institutions, industrial plants, etc., 


notwithstanding reentage F ay wae limitations | 


of other laws, until 6 months after the present war. 


Item 82a. Uniform Code of Military Justice, sec. 10, 50 | 


U. 8. C. 739. 


Defense, Justice. 


Permits the President to dismiss officers in time | 


of war without court martial procedure. 
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EMERGENCY STATUTORY PROVISIONS EXAMINED BY 
EXECUTIVE AGENCIES BUT NOT RECOMMENDED FOR 
EXTENSION—Continued 





- ; “Responsible agency’’ (itali- 
Statutory provision, item number, citation, and digest cized) and “commenting 
agency”’ 





Item 82b. 14 U.S. C. 508 (b)______- | Treasury, Defense. 
Wartime deserter from the Coast Guard may not 
thereafter be received into any part of the Armed | 
Forces unless he is restored to duty in time of war or 
his disability is removed by a special prescribed 
procedure thereunder. 
Item 87. 10 U. 8. C. 299e______. _| Defense. 
hudiieiohtios for appointment ‘in the Air C orps 
Reserve of any person who has completed training 
and served in time of war as a commissioned or flight | 
officer. 
Item 102b. 37 U.S. C. 235 (d), 236 (d)_- _.| Defense. 
The President may in time of war suspe snd incentive | 
pay for hazardous duty. 
Item 113. Acts of July 24, 1941, and Apr. 18, 1946, 34 | Defense. 
U. 8. C. 350 (i) 34 U. 8. C. 15. 
Continuance until 6 months after June 30 of fiscal | 
year following end of present war, of temporary status 
of Navy or Marine Corps personnel appointed or 
advanced under authority of act of July 24, 1941, and | 
permanent appointment of Reserve and temporary | 
officers to Regular Navy under act of Apr. 18, 1946. 
Item 113a. Act of Aug. 4, 1942, 34 U.S. C. 850i | Defense. 
Certain conditions for ‘employi ing naval av iation 
officers on active duty are imposed during time of | 
peace. 
Item 113b. Officer Personnel Act of August 7, 1947, 34 | Defense. 
U.S. C. 306r. 
Continuation of temporary appointments of cer- 
tain members of the Naval Reserve ordered to active 
duty in connection with training the Naval Reserve | 
until not later than 6 months after June 30 of the fiscal 
year following that in which the present war shall end. | 
Item 115. Act of May 25, 1943, 34 U.S. C. 338a Defense. 
Eligibility of commissioned warrant officers and 
warrant officers for commissioned rank in Navy, 
Marine Corps, and Coast Guard until June 30 of the | 
fiscal year following the termination of the present war. 
Item 116. Act of Dec. 14, 1944, and act of Mar. 23, 1946, | Defense. 
50 U. 8. C. App. 1691-1697. 
Authorisation for grades of Fleet Admiral of the 
Navy and of General of the Army until 6 months after 
present war. 
Item 1l6a. Officer Personnel Act of Aug. 7, 1947, 34 | Defense. 
U.S. C. Supp. IIT 306 (m). 
No officer may continue to serve on active duty in 
the grade of commodore later than 6 months after | 
June 30 of the fiscal year following that in which the 
present war shall end. 
Item 118. 50 U. S. C. App. 1711-1715_- Defense. 
Authority for grade and rank of general on active | 
list of the Regular Marine Corps until 6 months after 
present war. 
Item 126. 34 U.S. C. 186, 201b__________- _..| Defense. 
In time of war the Secretary of the Navy may | 
extend enlistment periods in the Regular Navy 
Marine Corps, and Coast Guard but for no more than | 


| 
| 





6 months after the termination of the conditions which | 
originally authorized their detention. 
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EMERGENCY STATUTORY PROVISIONS EXAMINED BY 
EXECUTIVE AGENCIES BUT NOT RECOMMENDED FOR 


EXTENSION—Continued 


— 





Statutory provision, item number, citation, and digest 


“Responsible agency”’ (itali- 
cized) and “commenting 
agency” 





Item 127a. 34 U.S. C. 853¢ 

Ordering Navy reservists to active duty in time of 

war or national emergency, for the duration. 
Item 131la. 34 U. 8. C. 841a (in part) 

In time of peace Navy and Marine student aviation 
pilots may, with their consent, in the discretion of 
the Secretary of the Navy, serve for 2 more years on 
active duty. 

Item 150a. Naval Reserve Act of June 25, 1938 

The following sections of this act become inoper- 
ative in time of peace: 

Discharge rights of members of Naval Reserve, 
34 U.S. c 853d. 

Service and employment rights of Fleet Reserve 
on active duty, 34 U.S. C. 854d. 

Rights of enlisted men transferred to Fleet Re- 
serve after 16 years or more of service, 34 U. 8S. C. 


Disability and hospital benefits to personnel of 
Naval Reserve engaged in active duty for periods of 
30 days or less prior to official termination of World 
War II, 34 U. S. C. 855e (fifth proviso). 

Appointment and commissioning of officers and 
Naval Reserve, 34 U. 8. C. 855d; distribution, officers 
of Naval Reserve, 34 U. 8. C. 855e. 

Training duty of members of Naval Reserve, 34 
U. 8. C. 855n. 

Composition of Naval Reserve Policy Board, 34 U. 
8. C. 855 (0). 

Item 150b. 34 U. S. C. 853e-1 

During peacetime officers of the Naval Reserve and 
Marine Corps may, with their consent, be employed 
on active duty. 

Item 161. 34 U.S. C, 

Omission, during any war, of matter prejudicial to 
national security, from reports required to be made 
by the Secretary of the Navy to the Armed Services 
Cousiaittune of the House and Senate concerning the 
settlement of certain claims. 

Item 16la. Act of Oct. 20, 1951, sec. 4, Public Law 186, 
82d Cong. 

This section permits, during any war, the omission 
of facts, the disclosure of which would be prejudicial 
to the national security, from reports required to be 
filed with the Armed Services Committees of Con- 
gress in connection with the settlement of maritime 
claims under this act. 

Item 168. 22 U.S. C. 412 note___---___---------- vie 

Authority for lease of ships, boats, barges, or 
floating drydocks of the Navy in accordance with 
Lend-Lease Act of Mar. 11, 1941 (55 Stat. 31) for 
periods not beyond the termination of present wars. 

Item 182. Act of July 6, 1812; R. S. 1209, 10 U. 8. C. 521. 

The President, in time of war, may confer by and 
with the advice and consent of the Senate brevet 
commissions upon army officers for distinguished 


conduct and public service in the presence of the | 


enemy. 





Defense. 


Defense. 


Defense. 


Defense. 


Defense, Justice. 


Defense, Justice. 


State, Defense, Com- 
merce. 


Defense. 
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Item 205. Act of Oct. 6, 1945, 50 U. 8. C. App. 1531-34_ 
Certain persons under 21 who have enlisted under 
act of June 1, 1945, without parents’ or guardian’s 
consent can be discharged from that portion of their | 
enlistment which extends ‘“‘beyond the duration of | 
present wars and 6 months thereafter.” 
Item 218. Act of July 2, 1926, 10 U. 8. C. 291a and 21e__| Defense. 
In time of war a flying officer may include any | 
officer who has received an aeronautical rating as a | 
pilot of service types of aircraft and also, in time | 
of war, may include any officer who has received an | 
aeronautical rating as observer. 
Item 222. Act of June 30, 1942, ch. 462, sec. 3; 56 Stat. | Defense. 
464; 50 U.S. C. App. 808. 
Modification of age limits for original appoint- | 
ments to commissioned rank. in any staff corps of | 
Navy until June 30 of the fiscal year following that 
in which the present war shail end. 
Item 230. Act of Aug. 24, 1912, 48 U. 8. C. 1306 | Defense, Canal Zone 
Designation by the President of an officer of the | government. 
Army to assume exclusive authority and jurisdiction | 
over the operation of the Panama Canal “‘in time of | 
war—or when, in the opinion of the President, war is | 
imminent.” 
Item 239. Small Business Mobilization Act of June 11, | Small Defense Plants 
1942, 50 U. 8S. C. App. 1101. Adm., Commerce, 
Grants authority to mobilize aggressively the Defense, RFC. 
productive capacity of all small business concerns | 
‘to augment war production.” 
Item 244. Act of Jan. 21, 1942, 42 U. 8. C. 1544___. | HHF A, Office of Rent 
Authority of the HHFA under Lanham Act, sec. | Stabilization. 
304, during the emergency to adjust rents to the in- 
come of the person housed (amending act of Oct. 14, 
1940 (54 Stat. 1127, sec. 4), as amended by act of | 
June 28, 1941 (55 Stat. 363, sec. 4 (b)). 
Item 308. Act of July 5, 1945, District of Columbia District of Columbia. 
Code 3-108 note. 
Appointment of retired officer as superintendent of | 
Gallinger Municipal Hospital and detail of commis- , 
sioned officer of Public Health Service to act as | 
superintendent of same, authorized “until 6 months | 
after present war.” 
Item 319. Act of Oct. 21, 1942; 26 U. 8S. C. 22 and 127__, CIA, Treasury. 
Losses due to property destroyed or seized in the 
course of military or naval operations or under enemy 
control in present war shall be allowed for in com- | 
puting taxes. 
Item 338. Act of Oct. 21, 1942; 26 U.S. C. 811 and 1000 | | Treasury, Defense. 
note. 
Provides that servicemen possessing a power of | 
appointment created on or before Oct. 21, 1942, and | 
remaining in such forces until the termination of the | 
present war shall be considered under legal disability | 
to release a power of appointment in connection with | 
estate and gift taxes until 6 months after the termina- | 
tion of the present war. 


| 
| 
| Defense. 
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Item 365a. Veterans Preference Act of June 27, 1944, 5 


U. 8. C. 851. 
Provides that preference be given unmarried 
widows of deceased ex-servicemen, 


disabled ex-servicemen or ex-servicewomen and 
other similar categories, where the servicemen served 
in active duty during any war. 

Item 365b. Vocational Rehabilitation Act of June 2, 
1920, secs. 2, 3, and 10, ch. 219; 41 Stat. 735, 736, 767, 
“ amended, 29 U. 8. C. 32 (a) (10), 33 (a) (1), and 40 
b). 

These sections authorize 100 percent Federal reim- 
bursement to States for expenditures in vocational 
rehabilitation of war-disabled civilians disabled 
while serving prior to the termination of the war as de- 
clared by congressional resolution or Presidential 
proclamation. 

Item 380. Lend Lease Act of Feb. 7, 1942; 22 U.S. C. 
412 note. 

Authority of the President during the existing 
national (1941) emergency to permit the Secretary 
of the Navy to lease ships appropriated for in whole 
or in part in the Naval Appropriation Act or to 
dispose of defense articles procured from funds appro- 
priated by this act to countries whose defense he 
deems vital to the defense of the United States. 

Item 418a. Merchant Ship Sales Act of Mar. 8, 1946; 
50 U.S. C. App. 1742 (e) (3). 

Provides for compensation for use of vessels taken 
by the United States not to exceed 15 percent per 
year of the sales price and is applicable for the period 


prior to the termination of the existing 1941 emergency. | 
| State, 


Item 428. 22 U. S. C. 412a 


Provides for the lease of certain merchant ves- | 
sels under the Lend-Lease Act until 6 months after | 


the present war. 
Item 439. 50 U.S. C. App. 1291 and 1295 
Extends t 


men on private vessels, until 6 months after present 


war (during continuance of title I of the First War | 

BES SS Letess ) oe xt _| Defense, 
‘marks placed on | 
American vessels is not penalized if done to prevent | 


Powers Act). 
Item 443. 46 U.S 
Concealing, 


.C. 85g (e) - - - - 
removing, ete., 


“capture by an enemy.’ 
Item 444. 46 U.S. C. 1304__ 


Under contracts for the carriage of goods by sea, | 
neither the carrier nor the ship is to be liable for loss 
or damage arising or resulting from an ‘“‘act of war’’ or 


“act of public enemies.’ 
Item 458. 50 U. 8. C. App. 1721 and 1725 
Authority for 
active list of the 
after the present war. 


| “Responsible agency”’ (itali- 


cized) and 


“commenting 
agency” 





and ex-service- | 
women, and widowed mothers in an unmarried | 
status of deceased and permanently and totally | 





| Commerce, 
Board. 


to seamen employed through the War | 
Shipping Administration and its successor (Mari- | 
time Administration) the rights of American sea- | 


rade and rank of admiral on the | 
egular Coast Guard untii 6 months 


CSC, VA, Defense, 
Justice. 


FSA, Defense, VA 


Defense, State. 


Commerce, Justice. 


Commerce, 
Maritime Board. 


Maritime 


Commerce, 
State. 


| Commerce, Treasury, 


State. 


Defense, Treasury. 





EMERGENCY POWERS CONTINUATION ACT 621 


EMERGENCY STATUTORY PROVISIONS EXAMINED BY 
EXECUTIVE AGENCIES BUT NOT RECOMMENDED FOR 
EXTENSION—Continued 





: ’ “Responsible agency’”’ (itali- 
Statutory provision, item number, citation, and digest cized) and “commenting 
agency” 


_ — — —————— 


Item 458a. 14 U.S. C. 646 (b), 647 (b) _.| Treasury, Defense. 
The Secretary of the Treasury shall report to C on- | 
gress, within 20 days, each settlement made by him | 
of certain kinds of claims by or against the U nited | 
States in connection with activities of the Coast | 
juard. During any war such reports may omit 
facts the disclosure of which would be prejudicial to | 
the national security | 
Item 462. Alien Enemy “het of 1798, 50 U. 8. C. 21-24_- 
Alien enemies can be controlled, interned, and 
removed from the country under this act whenever 
there is a declared war or a threat of invasion of United 
States territory. 
Item 468a. Act of June 25, 1948, sec. 1, ch. 645; 62 Stat. | Justice, GAO, Admin- 
828; 18 U. S. C. 3287. istrative Office of 
When the United States is at war the running of the United States 
statute of limitations as to certain offenses shall be Courts. 
suspended until 3 years after the termination of 
hostilities. 
Item 469. Act of Aug. 18, 1942; 56 Stat. 746-747 as | Justice, Commerce, 
amended; 34 U.S. C. 1159-1163. Administrative 
District courts are to have original jurisdiction of Office of United 
prizes captured by the United States “during war” States Courts, 
and said courts may appoint special prize commis- State, Defense. 
sioners to exercise duties abroad; the War Shipping 
Administration may appropriate prize property for 
use of the United States; reciprocal privileges are to | 
be accorded cobelligerents of the United States. 
Item 481. Nationality Act of Oct. 14, 1940; see. 306, ch. | Defense, Justice. 
876; 54 Stat. 1141; 8 U.S. C., sec. 706. 
Any person who at any time during which the 
United States has been at war deserts the military or | 
naval forces of the United States, or who leaves the 
jurisdiction of the United States in order to avoid 
being drafted into the military or naval service, be- 
comes ineligible for citizenship, and such deserters 
are barred from holding any office of trust or profit 
or of exercising the rights of citizens. 
Item 48la. Act of Oct. 14, 1940, ch. 876, sec. 323; sec. 33 | Justice, Defense, 
of 54 Stat. 1149; 8 U. 8. C. 723. | State. 
Provides for expeditious nationalization of former 
United States citizens who lose their United States | 
citizenship because they served with the armed 
forces of a country at war with a country with which the | 
United States was or is at war. 
Item 481b. Act of Oct. 14, 1940, ch. 876, sec. 326; 54 | Justice, Defense, 
Stat. 1150; 8 U.S. C. 726. State. 
Sets forth the special requirements for naturaliza- | 
tion of any alien who is a citizen of an enemy state. 
Item 48lc. Act of Oct. 14, 1940, sec. 342; 8 U.S. C. 742i. Justice. 
Provides for waiver of certain fees in connection | 
with naturalization of aliens in our Armed Forces 
when the United States is at war. 








Justice, Defense. 











622 EMERGENCY POWERS CONTINUATION ACT 


EMERGENCY STATUTORY PROVISIONS EXAMINED BY 
EXECUTIVE AGENCIES BUT NOT RECOMMENDED FOR 
EXTENSION—Continued 


: , “Responsible agency”’ (itali- 
Statutory provision, item number, citation, and digest cized) and “commenting 
agency” 








Item 481d. Act of Dec. 2. pee, sec. 1 (c) (1), ch. 590; | Justice, Defense, 
59 Stat. 658; 50 U.S 640. State. 

Aliens serving ‘Meousabhe in the Armed Forces dur- 
ing the present war may be naturalized under special 
requirements. 

Teese i i te nh tr mean inna Defense, Justice. 

Citizen loses nationality by desertion from Armed 
Forces in wartime. 

Item 483. Immigration Act of Feb. 5, 1917, as amended | Justice, Defense, 
— Internal Security Act of Sept. 23, 1950, 8 U.S. C. State. 
156. 

This act sets forth the special territories to which 
an alien may be deported if the United States is at war 
and it is impractical or inconvenient to deport him 
because of enemy occupation of the country whence 
the alien came. 

Item 483a. Act of Aug. 19, 1950; ch. 759, 64 Stat. 759, | Justice, Defense. 
8 U.S. C. 239. 

The act authorized the admission of certain alien 
spouses and unmarried minor children of members 
of the Armed Forces during World War II. 

Item 503. Act of Oct. 6, 1917, 24 U. 8. C. 192_________- Defense, FSA. 

Interned persons and prisoners of war, under the 
jurisdiction of the War Department, are entitled to 
admission to St. Elizabeths Hospital for treatment. 


























